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SUMMARY OF ARGUMENTS

Plaintiffs made a choice. By electing franchisee status and the compensation
package that went with it, the named Plaintiffs increased their annual income by more
than $50,000 each. Nevertheless, Plaintiffs claim that they are entitled to have their
welfare benefits subsidized by the company. This claim must be rejected because
Plaintiffs did not actually earn those benefits before the FPA terminated, because the
BFA expressly removed their claim to such benefits, and because they were told,
explicitly and repeatedly, that they would no longer receive those subsidies if they chose
the new franchise relationship. Plaintiffs’ answering brief does not justify the result they
seek.

First, Plaintiffs fail to identify the source of their contract claim in the FPA. While
Plaintiffs contend that the FPA contained a “promise” of contributions for reaching Star
Quest, they do not identify a single provision in the contract making such a “promise.”
The document on which they rely says only that, upon reaching a Star Level, the planners
became “eligible” to earn benefits payments in the following year. This did not create a
vested benefit. In fact, Section III of the FPA expressly stated that benefits not earned
prior to its termination would not survive. Summary judgment should have been granted
to AEFA for failure to identify an explicit, unconditional promise of benefits after
termination.

Second, judgment should have been entered for AEFA as a matter of law because
the unambiguous language of the BFA eliminated Plaintiffs’ claim. The BFA plainly
states that its compensation package is the “complete” amount due for Plaintiffs’

“relationship with AEFA,” and declares that the BFA supersedes “all prior and



contemporaneous agreements.” Plaintiffs seek to exploit an exception in the BFA for
benefits plans that are amended to “specifically refer to Independent Advisors in their
role as Independent Advisors.” However, Plaintiffs then ignore this very elaborate
language and rely on Star Quest documents that do not use that phrase at all. The BFA is
a substitute contract that restructured the parties’ relationship and provided a new
compensation scheme in place of the old.

At the very least, AEFA’s very reasonable interpretation of the BFA should have
prevented summary judgment for Plaintiffs. At the trial level, AEFA expressly opposed
Plaintiffs’ motion for summary judgment, disputing their facts and offering conflicting
evidence. For example, when Plaintiffs argued that their purpose was not to enter into a
substitute contract, AEFA presented conflicting testimony from the named Plaintiffs
themselves. But even more important, AEFA argued that it is the objectively manifested
intent of the parties that controls. Here, AEFA had distributed multiple bulletins making
clear that benefits contributions would not be available under the BFA. Plaintiffs do not
dispute the adequacy of these notices. At a minimum, AEFA should have had an
opportunity to present this extensive evidence to a jury.

Finally, Plaintiffs fail to justify the exclusion at trial of $9 million in offsetting
benefits. Plaintiffs claim that offsets are required “only” if the damaged party is relieved
of performance, but they cite no legal authority to support this proposition. They do not
attempt to address the cases offered by AEFA, which apply the larger principle that the
defendant is entitled to an offset whenever he can prove that the plaintiff received a

benefit proximately caused by the breach.



ARGUMENT

L PLAINTIFFS HAVE NOT IDENTIFIED THE “PROMISE” ON WHICH
THEIR CLAIM RESTS AND FAIL TO SATISFY FPA SECTION III

Plaintiffs’ argument rests on an unsupported assumption. Plaintiffs assume that
they are “entitled” to benefits contributions because AEFA “promised” its planners that
“they would receive an enumerated benefit contribution if they met specified production
goals.” Pl Br. 2, 7; see also id. at 10, 34. However, Plaintiffs’ brief fails to substantiate
this “entitlement.” Plaintiffs never identify a single provision in the FPA that made a
“promise” of this kind—an unconditional guarantee of benefits contributions to planners
who met those goals. There is good reason why.

The FPA provided only that Planners who met Star Quest’s production levels
would be eligible for, not entitled to, contributions from AEFA. In fact, in the sole
passage where Plaintiffs describe the Star Quest program, they quote this sentence as the

source of their claim:

To remain eligible for a company contribution to group
benefits, advisors must meet the minimum weighted
production requirement in any given year.

Pl. Br. 3 (quoting R. 1450, Dep. Ex. 8, at AX001623 n.** [AD 24] (emphasis added)).
On its face, this language did not supply a promise of benefits, but a statement of
eligibility. The FPA’s benefits handbook likewise explained unequivocally that meeting
Star Quest’s production levels made a planner “eligible to receive a Company
contribution toward the cost of . . . insurance coverage.” R. 1450, Dep. Ex. 6, at
AX001233 (emphasis added). Even though AEFA’s opening brief (AEFA Br. 21-26)

pointed out that Plaintiffs could not assume they had “earned” benefits contributions

3.



when the contract simply declared them “eligible” for payments in the following year,
Plaintiffs never even address—let alone refute—this crucial distinction. The distinction
between eligibility and entitlement is important because a planner who had become
eligible for Star Quest still had to earn the contributions by continuing to work under the
FPA in the second year, as well as elect the applicable benefits plan. See AEFA Br. 8-9,
24-25." There was no promise that the planner became entitled simply by reaching a
sales target.

Based on their unsubstantiated assumption of a promise, Plaintiffs then contend
that AEFA unlawfully “revoke[d]” its offer under Star Quest “after the plaintiffs had
undertaken to perform.” Pl. Br. 11. But AEFA did not revoke its offer under Star Quest.
AEFA promised the same thing under Star Quest in 1999 as it did in 1997 and 1998: that
planners who met the year’s specified minimum TWP would be “eligible” to receive
benefits payments by meeting the FPA’s various requirements and conditions in the
following year. R. 1450, Dep. Ex. 8, at AX001623 n.** [AD 24]; see also R. 1450, Dep.
Ex. 6, at AX001233. The terms of that offer did not change. Instead, the entire contract

terminated in accordance with its provisions. Those provisions specifically allowed the

" This requirement that planners earn their contributions through their work in the next
year is borne out by the parties’ consistent practice under the FPA. Plaintiffs testified that the
company never made benefits payments once a planner left the company. See AEFA Br. 8-9. In
fact, Plaintiffs admitted on summary judgment that “all benefits contributions” under the FPA
ceased once a planner’s “FPA contract was terminated.” Compare R. 306-07, with R. 1452, at
11.



FPA to terminate “without cause with 15 days’ written notice.” R. 1450, Dep. Ex. 17, at
AX001980 [AD 22].

In this respect, Plaintiffs’ claim resembles those of distance runners who are told
that, with a good time in one event (e.g., the Boston Marathon), they will be
automatically eligible to compete in that event in the following year. If the event is not
held the next year, the runner has no claim against the organizers. By the same token, the
planners here, though eligible to earn Star Quest benefits under the FPA in the following
year, had no claim when that contract terminated pursuant to its terms.’ |

In fact, the contract here did not just provide for termination, it gave express
warning that there would be no additional compensation after the contract ended. The
FPA specifically voided all compensation that had not vested upon the contract’s

termination. Section III of the FPA stated:

When this agreement terminates, you will not, except as
provided by the Sales Compensation Plan, be entitled to . . .
any further commissions, fees, overwriting or other
compensation.

ld.; see also FPA § VI, id., at AX001977 [A19]. By these terms, a planner’s claims to
compensation not yet earned plainly expired when the FPA did. Because the benefits in
dispute here had not been earned when the FPA ended on March 21, 2000, Plaintiffs have
no claim to them.

The proviso of Section III, stating “except as provided in the Sales Compensation
Plan,” does not help the planners. Plaintiffs have not been able to point to any language

in the Sales Compensation Plan preserving their claim for Star Quest benefits after the



FPA’s termination. The broad language of Section III expressly makes this their burden,
and Plamnuffs’ failure to carry that burden dooms their contract claim.?

Moreover, as explained in AEFA’s opening brief (AEFA Br. 21-23), Minnesota
law (like ERISA) requires a contract to contain “specific vesting language” for benefits to
continue after 1ts termination. Hughes v. 3M Retiree Med. Plan, 134 F. Supp. 2d 1062,
1071 (D. Minn. 2001), aff’d, 281 F.3d 786 (8th Cir. 2001); see also, e.g., Chiles v.
Cenidian Corp., 95 F.3d 1505, 1510 (10th Cir. 1996); AEFA Br. 21-23 & n.6. Plaintiffs
now attempt to circumvent this line of cases with the cursory statement that “[n]one of
the plaintiffs were terminated.” PI. Br. 15. This is immaterial. None of the cases cited
by AEFA turned on whether the party seeking continued compensation remained
affiliated with the company. They all focused on the contractual issue of whether the

benefits being sought were supported by the written terms of their agreements. Hughes,

? Plaintiffs’ postition 1s made even more difficult by Section 9 of the Benefits Handbook,
which stated that AEFA “makes no promuse to continue these benefits 1n the future” and that
“[rhights to future benefits will never vest.” R. 1450, Dep. Ex. 6, at AX001386 [AD 102] While
Plaintiffs accuse (Pl. Br. 15) AEFA of “knowing musrepresentation” for relying on this language,
1t 1s Plaintiffs who fail to quote completely. The sentence on which they rely states: “Except for
the claims review procedure, this section applies only to first year financial advisors, district
managers within the State of New York, field vice presidents and group vice presidents ” Id at
AX001379 [AD 95] (emphasis added). Thus, Section 9, entitled “Claims review and ERISA
information,” has two principal substantive parts. (1) “Plan administration,” which includes
claims review procedures applicable to everyone; and (2) “Your rights under ERISA,” which
includes provisions applicable only to ERISA employees. The disclaimer AEFA cited appears in
the first of these parts, along with other information for all participants. See 1d.; ¢f. R. 1453, at 9-
10 (disputing Plaintiffs’ interpretation). Nevertheless, at the very least, 1t warned even the most
protected participants in the company’s plans—those who could invoke the force of ERISA—
that they had no vested right to future welfare benefits. Plaintiffs, who lacked such nights, could
fare no better.



134 F. Supp. 2d at 1071 (“Vesting is determined by a review of the plan documents.”);
Knudsen v. Northwest Airlines, Inc., 450 N.W.2d 131, 133 (Minn. 1990) (contractual
“terms and conditions” govern); Sonneman v. Blue Cross & Blue Shield of Minnesota,
403 N.W.2d 701, 706 (Minn. Ct. App. 1987) (construing contract according to its “clear{]
and unambiguous[]” meaning).

In any event, 1t is the language of FPA Section III that controls here. Plaintiffs’
lengthy argument (P1. Br. 12-14) that they remained associated with AEFA after the
FPA’s expiration is beside the point. While the FPA’s benefits handbook did require
planners to elect insurance coverage, pay their portion of the premium, and remain a
member of an eligible class in order to receive benefits contributions, see AEFA Br. 8-9,
24, those conditions were independent of and in addition to Section III’s prerequisite that
the FPA remain in effect.> By conflating two distinct sets of conditions into one, the
planners seek to erase Section III’s explicit disclaimer of “any further . . . compensation.”
R. 1450, Dep. Ex. 17, at AX001977 [AD 19].

Thus, Plaintiffs’ claim of a broken promise fails under the terms of the FPA itself.
Plaintiffs do not identify in the FPA any unqualified promise to pay them Star Quest

benefits in the following year. They do not address the plain language of Section III,

3 These conditions were the stated requirements for obtamning benefits coverage, which
was 1itself a prerequisite to receiving benefits contributions. Plaintiffs miss this point again in
claiming that their “association” with AEFA was the “trigger” making them eligible for
contributions. Pl. Br. 14. The language quoted by Plaintiffs does not say that benefits
contributions resume upon a planner’s return, but that benefits “elections” will be reinstated R
1450, Dep. Ex. 6, at AX001236 (emphasis added).



which limited their compensation to what had been actually earned prior to contract
termination. And they do not satisfy the requirements of both that provision and
Minnesota law that the Sales Compensation Plan must specifically provide for the
payment of compensation after contract termination. Each of these defects was alone
sufficient to compel rejection of Plaintiffs’ contract claim as a matter of law. Together,
they resoundingly confirm the conclusion that Plaintiffs had no continued right to

benefits. The trial court should have granted AEFA summary judgment for this reason.

II. PLAINTIFFS’ DECISION TO BECOME INDEPENDENT ADVISORS
UNDER THE BFA EXTINGUISHED ANY CLAIM TO STAR QUEST
CONTRIBUTIONS

Summary judgment also should have been granted to AEFA on a second theory—
substituted contract. Plaintiffs concede on appeal that “each of the Advisors chose to
continue their relationship with AEFA as Platform 2 Advisors.” Pl. Br. 5 (emphasis
added). This was a choice made with full knowledge of the BFA’s effect. Plaintiffs do
not contest that AEFA consulted extensively with the planners over the BFA’s terms, that
AEFA made changes to the contract based on the concerns of a board of planners, or that
hundreds of planners expressed a preference for increased commissions over benefits
payments. See AEFA Br. 10-12. Plaintiffs likewise do not quarrel with AEFA’s
showing that they received special software to calculate the financial impact of their
Platform choice, that they were given clear notice of each Platform’s compensation
provisions, and that those notices specifically stated no further benefits contributions
would be made “under . . . Star Quest.” AEFA Br. 12-14, 34-35. Having chosen a

course explicitly advertised as offering increased direct compensation in place of benefits



payments, Plaintiffs’ demand for continued Star Quest contributions is inconsistent with

the bargain they made.

A.  The BFA’s Plain Terms Created a Substituted Contract That Replaced
the FPA

The planners agree that a substitute contract exists when “(1) the[re is] a previous
valid contract; (2) the parties agreed to a new contract; (3) the parties formed a valid new
contract; and (4) the parties intended to extinguish the old contract and substitute the
new.” Nat’l Am. Ins. Co. v. Hogan, 173 F.3d 1097, 1105 (8th Cir. 1999). Nevertheless,
Plaintiffs assert that the BFA is not a substituted contract because both parties must have

9

a “‘clear and definite’” intent to enter into a substitute agreement, and “AEFA has never
offered any evidence that the plaintiffs actually intended to release it from the obligation
it incurred under . . . Star Quest.” PI. Br. 17 (emphasis added).

At the threshold, AEFA disagrees that Hogan requires “clear and definite”

evidence of intent for the same parties to form a substitute contract.* But more important,

* Hogan involved a novation, where the replacement contract also substituted a new party
in place of one of the old ones. See 173 F.3d at 1105-06. Some courts, including Hogan, have
required evidence of “clear and definite” intent for novations. However, no Minnesota case has
ever adopted this elevated standard for substitute contracts. In fact, the Restatement, which
draws a conspicuous distinction between the two doctrines, explains that a basic showing of
intent is all that is necessary to create a substitute agreement: “If the parties intend the new
contract to replace all of the provisions of the earlier contract, the contract is a substitute
contract.” Restatement (Second) of Contracts § 279 cmt. a (1990). This difference makes sense,
for a novation radically alters the underlying relationship by removing one party altogether,
contrary to the baseline presumption that an obligor who assigns his duty to another party
remains responsible to the obligee. See id. § 280 cmt. d; see also Tony & Leo, Inc. v. United
States Fid. & Guar. Co., 281 N.W.2d 862, 864 (Minn. 1979). In any event, the BFA’s
unambiguous language satisfies both standards.



Plaintiffs are not correct that it is their subjective intent that controls whether the BFA
created a substitute contract. Substitute contracts are interpreted no differently than any
other written agreement. If the language within the four corners of the contract is
unambiguous, “the parties’ intentions are determined from the plain meaning of [that]

language.” Cent. Fla. Invs., Inc. v. Parkwest Assocs., 2002 UT 3, q 12, 40 P.3d 599.

Whether the provisions of a subsequent contract are deemed
to supersede the provisions of a prior contract turns on the
parties’ intent which is ascertained from the contracts
themselves when they are unambiguous.

Schneider v. Dumbarton Developers, Inc., 767 F.2d 1007, 1015 (D.C. Cir. 1985); accord
Hill v. Okay Constr. Co., 252 N.W.2d 107, 114 (Minn. 1977); Bradshaw v. Birmingham,
671 P.2d 196, 198 (Utah 1983); In re Blackwood Assocs., L.P., 187 B.R. 856, 860
(E.D.N.Y. 1995). Indeed, at an earlier stage of this litigation, Plaintiffs themselves
acknowledged that the BFA must be interpreted, not based on one party’s “alleged”
purpose, but on the contract’s objective “language.” R. 193.

Here, the BFA’s unambiguous language establishes both parties’ intent to enter
into a substitute contract that completely reshaped their relationship and introduced a
fundamentally different compensation structure. The BFA’s Disclaimer of Benefits
explicitly declares that its benefits package is the only remuneration to which

Independent Advisors are entitled:

Independent Advisor acknowledges that the Manuals,
including the Compensation Schedule contained therein,
constitute the complete list of the compensation and benefits
owed Independent Advisor resulting from this Agreement or
Independent Advisor’s relationship with AEFA.

-10-



R. 1450, Dep. Ex. 28, at P000431 [AD 34] (emphasis added). The Disclaimer also states
that every planner who chose Platform 2 agreed to relinquish any claims to payment from

outside the BFA:

Independent Advisor has no claim to any other compensation
or benefit plan, program or policy of or sponsored by AEFA
unless such plan, policy or benefit plan specifically references
Independent Advisors in their role as Independent Advisors
as an eligible group under such plan, program, or policy . . ..

Id. This sweeping elimination of all prior compensation programs is unmistakable: If a
compensation program does not “specifically” reference “Independent Advisors as an
eligible group,” then the planners have “no claim” to such compensation, even if it
derives from a separate aspect of their “relationship with AEFA.” 1d.

The planners do not contend on‘ appeal that any provision of Star Quest ever
specifically referred to Plaintiffs as “Independent Advisors,” much less as “Independent
Advisors in their role as Independent Advisors as an eligible group.” Instead, Plaintiffs
retreat from this dispositive fact by asserting that AEFA’s obligations predating the BFA
“survive,” because a planner who signed the BFA “may currently have claims against
AEFA which he is not disclaiming.” Pl. Br. 18. This interpretation misapprehends the
Disclaimer’s meaning.

The Disclaimer accomplishes two related objectives. It defines the BFA’s
compensation structure as the “complete” amount of payment due for each Independent
Advisor’s “relationship with AEFA,” and it renounces the planner’s right to any other
AEFA-sponsored payment plan—*"unless” the plan “specifically references Independent
Advisors in their role as Independent Advisors.” R. 1450, Dep. Ex. 28, at P000431 [AD

34]. On its face, this proviso simply means that other compensation documents are

-11-



effective under the BFA only if they use the same language as the BFA to refer to the
benefited group. Courts have struggled with the question of whether benefits plans for
“employees” cover independent personnel such as franchisees, typically holding that
independent contractors are not covered unless they are specifically referenced by the
plan documents.’ The BFA follows that approach, generally excluding franchisees from
coverage, but giving AEFA the flexibility to include Independent Advisors within a
plan’s coverage by specifically naming them.

Thus, Plaintiffs are wrong that the “unless” clause preserved all existing benefits
on the date the BFA was signed simply because it uses the present tense of “have.” If it
did, it would completely upend the Disclaimer itself. The “unless” clause uses the
present tense because it applied not only on the first day of the BFA, but on every day the
agreement is in effect. It has an ongoing role. It expressly allows AEFA to amend other
plans to apply to “Independent Advisors” by using that specific language.

Likewise, Plaintiffs’ convoluted effort to import Star Quest into the BFA by

equating the phrase “Independent Advisor” with the term “independent contractor

3 In Hensley v. Northwest Permanente P.C. Retirement Plan & Trust, 258 F.3d 986,
1001-02 (9th Cir. 2001), for example, the court found the term “employees” to be ambiguous,
but ultimately sustained a plan administrator’s conclusion that independent contractors were not
covered by that term. The language used in the BFA’s Disclaimer avoids such potential
ambiguity by explicitly declaring that coverage applies only if “Independent Advisors” are
“specifically” referenced in the plan. See also Montesano v. Xerox Corp. Ret. Income Guar.
Plan, 117 F. Supp. 2d 147, 161 (D. Conn. 2000) (upholding exclusion of “leased employees”),
aff’d in relevant part, 256 F.3d 86 (2d Cir. 2001); Admin. Comm. of Time Warner, Inc. v.
Biscardi, No. 99 Civ. 12270 DLC, 2000 U.S. Dist. LEXIS 16707, at *36-37 (S.D.N.Y. Nov. 17,
2000) (covered workers include “regular employees,” “full-time employees,” and “full-time
regular employees”).
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advisors” carries no weight. Pl. Br. 24. The phrase “Independent Advisor” is a defined,
capitalized term used throughout the BFA to refer to those planners who chose to elect
Platform 2, “enter[] into” a franchisee relationship with AEFA, and operate an
“Independent Financial Advisor Business.” R. 1450, Dep. Ex. 28, at P000426 [AD 29].
In contrast, the term “independent contractor advisor” (Pl. Br. 24) is not defined by the
BFA and appears nowhere in the agreement. Even as Plaintiffs use this term (Pl. Br. 20),
it encompasses all planners who had previously qualified for Star Quest—including those
who chose to become employees and not sign the BFA. Plaintiffs’ textual gymnastics
notwithstanding (see P1. Br. 23-24), these two groups are not the same.’

In their attempt to extend the “unless” proviso, Plaintiffs also discard their own
reminder that courts “must not interpret a contract so as to render its provisions
meaningless.” Pl. Br. 20. The lengthy phrase “Independent Advisors in their role as
Independent Advisors as an eligible group” is elaborate by design. R. 1450, Dep. Ex. 28,

at P000431 [AD 34]. If it were not enough for the Disclaimer to restrict franchisees’

® Plaintiffs make much of a deposition given by James Punch. Pl. Br. 20-24. However,
because the Disclaimer is clear, this extrinsic evidence is irrelevant. See Winegar v. Froerer
Corp., 813 P.2d 104, 108 (Utah 1991). In addition, Plaintiffs omit repeated objections to their
questions as ambiguous and improperly calling for legal conclusions from a nonlawyer. R. 1451,
Punch Dep., at 59. Their quotation stops immediately before Mr. Punch explains: “As I reread
that in totality, [that is] our statement of intent on the business side to no longer offer benefit
programs in Platform II, and that the second part of that statement is focused [on] saying that
unless in the future a Platform II advisor is specifically identified as eligible under a plan, that
then they would be eligible but otherwise not.” Id. at 61. Mr. Punch also clarified later in the
deposition that the term used to refer to planners before rollout was “independent contractors”—
not “Independent Advisors.” Id. at 110-11. AEFA has no need to rely on the subsequent
corrections to the Punch deposition because, in the end, he did not say anything decisive on these
issues.
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available compensation by referring to them with a capitalized term, the contract goes
one step further and adds the requirement that any plan including Independent Advisors
must also name them “in their role as Independent Advisors as an eligible group.”
Despite the attention this phrase calls to itself, Plaintiffs attempt to equate the BFA’s
class of Independent Advisors with a far broader group that “existed prior to . . . the
franchise agreement.” Pl. Br. 20. Plaintiffs’ failure to identify a single provision of Star
Quest referring to them in this manner is dispositive of their claim as a matter of law.
Plaintiffs reach almost as far to give the BFA’s Entire Agreement clause the

limited meaning they place on it. That clause states:

This Agreement, the attachments hereto, and the documents
referred to herein constitute the entire Agreement between
AEFA and Independent Advisor concerning the subject
matter hereof, and supersede all prior and contemporaneous
agreements, negotiations and representations (written and
oral), no other representations having induced Independent
Advisor to execute this Agreement.

R. 1450, Dep. Ex. 28, at P000458 [AD 61]. Plaintiffs contend that this clause serves only
to preclude extrinsic evidence because its statement that it “supersedes” all prior
agreements “modifies the phrase ‘constitute the entire Agreement . . . concerning the
subject matter hereof.”” PI. Br. 24 (quoting R. 1450, Dep. Ex. 28, at PO00458 [AD 61]).
Plaintiffs’ interpretation does not withstand an “application of ‘elementary rules of
punctuation and grammar.”” State ex rel. Div. of Forestry, Fire & State Lands v. Tooele
County, 2002 UT 8, ] 13, 44 P.3d 680 (quoting Newspaper Agency Corp. v. Auditing Div.
of Utah State Tax Comm’n, 938 P.2d 266, 271 (Utah 1997)). The Entire Agreement’s
“supersede” language does not modify the “constitute” passage that precedes it. Both of

those provisions are independent clauses that attach to the sentence’s subject (“This
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Agreement . . .”), not to each other. Consequently, the BFA must be read to “constitute
the entire Agreement” concerning its subject matter and to “supersede all prior and
contemporaneous agreements” between AEFA and the Independent Advisors.

In any event, the Entire Agreement clause need not be construed to create a
substitute contract by itself, but must be viewed in conjunction with the new agreement’s
Disclaimer of Benefits and other provisions. This integrated analysis comports not only
with the settled rule that a contract’s terms must be read together, Chergosky v.
Crosstown Bell, Inc., 463 N.W.2d 522, 525 (Minn. 1990); Jones v. ERA Brokers Consol.,
2000 UT 61, q 12, 6 P.3d 1129, but with the approach numerous other courts have taken
in finding the intent to form substituted contracts in integration clauses. In In Re
Worldwide Direct, for instance, an employee had entered into a severance agreement that
included both a release of liability provision disclaiming “all charges, complaints, claims,
[and] liabilities” and an integration clause stating that the agreement “fully supersede([d]
any and all prior agreements or understandings between the parties hereto pertaining to
the subject matter hereof.” 268 B.R. 69, 72 (D. Del. 2001). The court held that it was the
integration clause that “clearly and unequivocally” established the agreement as a
substitute contract, while the release of liability provision emphasized by Plaintiffs gave

“further” support to this interpretation. 268 B.R. 69, 72 (D. Del. 2001).

7 See also, e.g., Citigifts, Inc. v. Pechnik, 492 N.Y.S.2d 752, 753 (N.Y. App. Div. 1985)
(holding that language stating contract “supersedes any concurrent or previously signed
documents” established substitute contract); Eagle Indus., Inc. v. Thompson, 900 P.2d 475, 479
(Or. 1995) (en banc) (finding that integration clause, “in the context of the entire written
agreement,” extinguished prior agreement).
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Of course, even without its Disclaimer of Benefits and Entire Agreement
provisions, the BFA would be a substitute contract because it covers the same subject
matter for which Plaintiffs seek to invoke the FPA: compensation from AEFA after
March 21, 2000. Plaintiffs’ theory is that the FPA provided for contributions in the year
following its termination. This reading clashes with the BFA, which also determines
compensation in that year and is therefore a substituted contract.

Plaintiffs attempt (P1. Br. 26) to avoid that conclusion by relying on two cases,
Security Watch and Kentucky Fried Chicken. But those cases involved “annual
contracts” and “completed transactions” that had been fully discharged by the time their
successor agreements became operative. Sec. Watch, Inc. v. Sentinel Sys., 176 F.3d 369,
372 (6th Cir. 1999) (“[T]he term of the agreement is twelve months.”); Kentucky Fried
Chicken Corp. v. Collectramatic, 547 A.2d 245, 248 (N.H. 1988) (restaurant equipment
in question had been “bought and sold” more than a year-and-a-half before the second
contract was formed). Here, Plaintiffs’ argument depends on their assumption that the
FPA somehow carried over into the very period in which the BFA governs.®

In the end, Plaintiffs’ construction of the BFA cannot be reconciled with the

agreement’s written, objective terms. The only reasonable interpretation of the BFA as a

® The other cases on which Plaintiffs rely (PL. Br. 18-19) to rebut the BFA’s effect as a
substituted contract involve very different facts. In one, the parties conceded that there had not
been a novation, Resolution Trust Corp. v. Teem P’ship, 835 F. Supp. 563, 569 (D. Colo. 1993).
In the other, the new contract “specifically and unambiguously” provided that it did not
extinguish existing obligations. Lampley v. United States, 17 F. Supp. 2d 609, 617 (N.D. Miss.
1998). Plaintiffs do not point to any language in the BFA “specifically and unambiguously”
preserving obligations that existed prior to its effective date.
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whole is that it “supersede[s] all prior” agreements between the parties by creating a new
relationship in which “Independent Advisors” relinquish claim to “any other
compensation,” and accept the BFA’s compensation as the “complete” amount due for
their entire “relationship with AEFA.” R. 1450, Dep. Ex. 28, at P000426, P000431,
P000458 [AD 29, 34, 61]. The trial court erred when it disregarded the BFA’s plain
terms and ruled that the agreement “is not a substituted contract.” R. 906 [AD 6]. The
court’s failure to enter judgment in favor of AEFA on this independent ground must be
corrected on appeal.

B. Evidence of a Substituted Contract Precluded a Grant of Summary
Judgment for Plaintiffs

Even if the BFA did not unambiguously create a substituted contract, the court
erred by granting summary judgment to Plaintiffs on this issue. Summary judgment for
Plaintiffs was inappropriate because the BFA’s terms in no way sustained their reading of
the contract, and because extensive parol evidence supported AEFA’s interpretation that
it was a substitute agreement. AEFA’s contrary, reasonable interpretation of the BFA
created a factual dispute that should have prevented summary judgment in favor of the
planners. SME, 2001 UT 54 at 9.

Plaintiffs contend that AEFA waived this argument because AEFA “never raised”
any “factual disputes” before the trial court concerning the BFA’s meaning. Pl. Br. 28.
This is false. AEFA preserved numerous factual issues of the parties’ intent i