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IN THE COURT OF APPEALS
STATE OF UTAH

WALTER JAMES HOWELL,
Plaintiff/Respondent,

v. BRIEF OF RESPONDENT
BARBARA JOYCE HOWELL,
District Ct. No. D87-4343
Defendant/Appellant. Civil No. 890596-Ca

Priority Class. 14b

N N N N e N e N N N N N

JURISDICTI ON

Jurisdiction to consider this appeal is vested in the Utah
Court of Appeals pursuant to R. Utah Ct. App. 3 and 4 and Utah
Code §78-2a-3(2)(h)(1989).

NATURE OF PROCEEDINGS

This is an appeal from a Decree of Divorce executed by the
Honorable Frank G. Noel, Third Judicial District Court, Salt Lake
County, State of Utah, on May 12, 1989. Husband filed a motion
to amend the judgment or for relief from the judgment which was
denied by the trial court on August 31, 1989. Wife appeals those
provisions of the Decree of Divorce awarding alimony i1n the sum
of $1,800.00 per month. She requests that this court vacate and
remand the order dividing the net equity from the sale of the
California residence with instructions that the trial court
consider as an expense of sale potential capital gains tax

consequences.



STATEMENT OF THE ISSUES

I. The trial court appropriately determined that the
parties standard of 1living should be based upon plaintiff’s
earnings for those years i1mmediately prior to and at the time of
the parties’ separation in 1986.

IT. The trial court awarded alimony within the bounds and
standards of 1ts discretion which requires affirmation of 1its
decision.

III. The +trial <court properly refused to consider
theoretical capital gains tax consequences on the sale of the
California property.

DETERMINATIVE AUTHORITY

The following provisions from the Utah Code are relevant to
this case:

30-3-5. Disposition of property - Maintenance and
health care parties and children - Court to have
continuing jurisdiction - Custody and visitation-
Termination of alimony - Nonmeritorious petition for
modification. (1) When a decree of divorce 1is
rendered, the court may 1nclude i1n 1t equitable orders

relating to the children, property, and parties.

STATEMENT OF THE CASE AND FACTS

Trial 1in this matter was held before the Honorable Frank G.

Noel, Third Judicial District Court, Salt Lake County, State of

Utah, on Thursday, December 22, 1988. The court heard and
considered the testimony and exhibits of the parties. (Husband
at T.28-61, 89-165; Wife at T.70-80, 206-241). The court also

heard and considered testimony from a consulting actuary



regarding the value and distribution of husband’s retirement
benefits (T. 4-27); a rehabitation, vocational and job placement
specialist regarding wife’s vocational aptitude and job placement
opportunities (T. 62-70, 80-86); and a certified public
accountant and financial planner regarding income and tax matters
relating to the payment of alimony and child support (T.165-183,
199, 202-204) and the tax consequences of a sale of the
California home (T.183-202).

The court took the matter under advisement and on January
19, 1989, rendered 1ts decision (T.244-254). The trial court
awarded wife alimony in the sum of $1,800.00 per month and child
support 1in the sum of $1,363.00; ordered husband to provide
health, dental and life insurance until the children attained the
age of 21 years and to pay one-half of all extraordinary expenses
not covered by 1insurance; ordered husband to provide health
insurance for the benefit of his wife and equally divided the
substantial real and personal property acquired by the parties
over the course of their marriage (T 244-254).

The parties were married i1n Cushing, Oklahoma, on October
14, 1956 (T.31, R.264). Five children were born as 1ssue of the
marriage (T.31), but at the time of trial, only one child, age
16, remained in the home (T. 31, R.264).

The parties began experiencing dissatisfaction with each
other and i1n 1981, husband filed for dissolution of the marriage
(T. 41). The parties attempted reconciliation (T.42), but

divorce suits were again filed by husband in 1984 (T.41) 1in 1986



(T.41) and in 1987 (R.2). Except for a brief weekend together
in 1988 (T.32, 44), the parties last resided together on
November 22, 1986 (T. 42). Wife retained counsel in 1987 (T.241)
and began receiving alimony payments that same year (T. 46).

Husband began his pilot training prior to the marriage
(T. 33) and began working for Western Airlines on October 30, 1957
(T.38). Husband’s income increased over the years, except
between 1981 and 1986, when his income remained level due to
Western Airlines’ financial difficulties (T.40-41). The parties
also ran a business during this period of time (R.217).

At the time of the parties’ final separation in 1986,
husband earned between $5,500.00 and $5,600. 00 per month, and had
been earning this sum for the last five years of the parties’
marriage (T.245-246). Husband paid temporary alimony to wife
during the years 1987 and 1988 (T. 46). At the time of trial on
December 22, 1988, husband earned S$10,120.00 per month (T. 45,
132). The trial court determined that the income 1level of
$5,500. 00 per month reflected the living standard of the parties
during the last five years of their marriage (R.265); however,
in setting alimony, the trial court determined husband’s level of
earning ability based upon his present income of $10,000.00 per
month (R. 265).

Wife in this case had taken approximately 30 hours of
college courses in junior college and had also attended the
University of Florida (T.70-71). Throughout the marriage, wife

was a homemaker and worked at various part-time jobs: as a piano



instructor (T.72, 210), child care attendant, (T.73), secretary
(T.74, 76), salesperson (T.74-75, 210), switchboard operator
(T. 75, 210), and bookkeeper (T.76). Wife testified that she had
not been able to secure full-time employment because she was
unable to find work that would permit her to remain in the home
with her sixteen-year-old son (R. 228-229).

An expert witness in rehabilitation, vocational evaluation
and job placement testified that, based upon wife’'s testimony,
she had available to her employment opportunities in the field of
child care, teacher’s aide, secretarial or clerical, and retail
sales (T.62, 80-85). The expert witness testified that in her
opinion, wife was capable of earning between $7,200.00 and
$16, 800. 00 per year (T.82-85). The trial court found that wife
earned, or 1is capable of earning, $7,500.00 per year or $625.00
per month (R. 265). The trial court ordered husband to pay wife
alimony in the sum of S$1,800.00 per month (R.278) and child
support in the sum of S$1,363.00 per month (R.278).

The parties resided in a home in Camarillo, California until
1984 when they also purchased a home in Utah (R. 266). At the
time of trial, the home in California was leased to third-parties
until September, 1989 (T.227). At trial, husband testified that
he desired that the California home be sold and the parties
divide equally the proceeds (T.58), for the reason that the sale
would permit each party to purchase their own residences and take
advantage of federal tax credits (T.103, 156-157), and because

the upkeep on the California home was too expensive (T.157).



Wife testified that she desired to be awarded the California home
because it was the family home (T. 214, 223) and she believed the
Utah home to be valued at $140,000.00 (T.218). The trial court
ordered that both homes be so0ld and that the net proceeds of each
sale be divided equally between the parties (R.280, 281).

SUMMARY OF ARGUMENTS

The alimony award should be affirmed on the grounds that the
trial court resolved that issue well within the bounds of its
discretion after considering the financial condition and needs of
the wife, her ability to provide sufficient income for herself
and husband’s ability to provide support. The tax issue raised
in appellant’s brief was not presented to the trial court and,
consequently, should not be considered upon appeal.

ARGUMENT

I. THE TRIAL COURT APPROPRIATELY DETERMINED THAT THE

PARTIES’ STANDARD OF LIVING SHOULD BE BASED UPON

HUSBAND’ S EARNINGS FOR THOSE YEARS IMMEDIATELY PRIOR TO

AND AT THE TIME OF SEPARATION IN 1986.

Wife seeks alimony based upon husband’s earnings in 1988,
instead of the standard of living shared by the parties during
the time that they 1lived together between 1981 and 1986
(Appellant’s Brief at 13). The principle thrust of appellant’s
argument 1s that the parties agreed to accept reduced income
between 1981 and 1986, based upon a promise by Western Airlines

that husband’s income would substantially increase upon the

completion of a Delta Airlines takeover (Appellant’s Brief at



13; (T.216-217). However, no evidence was offered at trial to
support wife’s allegations that the parties had agreed in 1981 to
a delayed compensation arrangement with husband’s employer.

Husband testified that his 1income remained level Dbetween
1981 and 1986 because Western Airlines was attempting to remain a
viable company (T.40-41). His pay was never reduced, he just
received no 1i1ncrease (T.114-115). Neither husband nor wife
testified that i1n 1981 they anticipated a merger between Western
Airlines and Delta Airlines which would result 1n substantial
benefits to them. Wife introduced no evidence in support of her
assertion because none exists.

Furthermore, wife did not reconcile the inconsistency 1in her
claim that the parties made a conscious decision to delay present
benefits 1n 1981 with the fact that the two were apparently not
getting along during this period of time and had separated on
numerous oOccasions The parties began experiencing
dissatisfaction with their marriage 1n 1981, and husband filed
for dissolution of the marriage (T. 41). An attempt was made to
reconcile their differences, but divorce suits were again filed
by husband i1n 1984 (T.41), 1in 1986 (T 42) and 1in 1987 (R.2).
Except for a brief weekend together 1in 1988 (T 32, 44), the
parties last resided together on November 22, 1986 (T. 42) Wife
retained counsel 1in 1987 (T.241) and pursuant to court order
began receiving alimony payments that same year (T. 46). In
short, the parties’ knowledge of a final "pay off" following the

"lean years" when husband earned over $5,000.00 per month comes



now i1n retrospect.

At the conclusion of trial i1n this matter, the trial court
awarded wife alimony in the sum of $1,800.00 per month (R.278).
The trial court’s findings i1n support of i1ts judgment were as
follows:

5. At the time of the separation of the
parties, the plaintiff was earning between
$5,500. 00 per month and $5,600.00 per month
and had been earning this sum for five years
prior to this time. After separation, the
plaintiff filed an action for divorce which
he dismissed at trial; that after a two-day
attempted reconciliation, he filed this
action.

6. The court believes the 1ncome level of
$5,500. 00 reflects the 1ncome 1level and
living standards of the parties during the
last five years of their lives together.

7. The plaintiff earns, from his present
employment, a salary of $10,000.00 per
month. The court has determined 1in setting
alimony that while $5,500.00 per month
represents the 1living standards of the
parties 1n the last five vyears of the
marriage, when the parties resided together,
the ability of the plaintiff to pay alimony
1s Dbased upon his present i1ncome of
S10, 000. 00 per month.

(R. 265).
The standard of review by this court of the decision of the

trial court 1s succinctly stated in Bridenbaugh v Braidenbaugh,

786 P.2d 241 (Utah App 1990)

Trial courtse have <considerable
discretion 1n determining the amount of
alimony appropriate 1in a given case, and will
be wupheld unless a clear and prejudicial
abuse of discretion 1s shown.

Bridenbaugh, 786 P.2d at 242 (citations omitted).



Wife argues that the trial court misapplied the law in that
the court failed to consider the standard of living the parties
would have enjoyed "had the marriage continued" as mandated by

Savage v. Savage, 658 P.2d 1201 (Utah 1983) (Appellant’s Brief at

15). First, wife misreads Savage. In Savage, the Utah Supreme
Court affirmed the trial court’s alimony and child support award
on the grounds that the amounts awarded by the trial court were
consistent with the parties’ past standard of 1living and the
benefits they had previously enjoyed during the marriage.
Savage, 658 P.2d at 1205. The language cited by wife, in this
case, 1mposing upon the trial court an obligation to consider the
standard of living *"had the marriage continued" is dictum and
must not form the basis of reversal of the trial court’s decision
in this case.

Second, 1f this court were to impose upon trial courts an
obligation to set the standard of 1living at a 1level
proportionate to that which the parties would have enjoyed "had
the marriage continued," this would necessarily require the trial
court to speculate about a host of possible increases or
decreases 1n wealth that could befall a family within its
lifetime and would create an impossible task for the trial court
in attempting to establish a baseline for future modification
purposes.

Third, the logical extension of wife’s interpretation of
Savage would result in periodic and automatic increases or

decreases in alimony. Such interpretation is inconsistent with



Utah statutory provisions which empower the trial court with
continuing jurisdiction to impose such orders as are equitable 1in
relation to the parties. See Utah Code §30-3-5 (1989).

Fourth, the " fundamental purpose of alimony ’'1s to enable
the receiving spouse to maintain as nearly as possible the
standard of living enjoyed during the marriage and to prevent the
spouse from becoming a public charge.’" Bridenbaugh, 786 P.2d at

242 (quoting Paffel v. Paffel, 732 P.2d at 100). Future events

or changes 1n 1income should not be used to retroactively adjust
application of this standard as articulated by this court and the
Utah Supreme Court.

Finally, wife argues that had the trial court set the
standard of living of the parties at the time of trial i1in 1988,
the trial court would have acted consistently with the
requirement that marital assets are valued as of the time of
trial (Appellant’s Brief at 15-16). However, the 1ssue 1s the
standard for setting alimony, not division of property In any
event, while wife has correctly stated the general rule, this
court has declared that, under appropriate circumstances, assets

may be valued at an earlier date. See, e.qg., Anderson v.

Anderson, 757 P.2d 476, 479 (Utah App. 1988); Peck v. Peck, 738

P,2d 1050 (Utah App. 1987)

The trial court has wide discretion 1n distributing the
income and properties of the parties 1n an equitable fashion and
1s not required to operate within a rigid compartment of time.

Cf. Canning v. Canning, 744 P.2d 325, 327-329 (Utah App. 1987)

10



(The Utah Court of Appeals affirmed the allocation of assets and
liabilities of the parties which took into account the on-again
off-again relationship of the parties in fashioning relief); see
also Sampinos v. Sampinogs 750 P.2d 615, 618 (Utah App. 1988)
(Trial court has broad discretion in the division of property
regardless of the source or time of acquisition).

In this case, the trial court determined that:

With regard to alimony, the court has attempted to
apply the law of the State of Utah, and that 1is to
equalize the standard of living of the parties, and to
maintain that standard at a level at which it existed
during the marriage. The court is of the opinion that
that level of standard of living experienced by the
parties during their marriage, is best represented by
the standard of living that they enjoyed at the time of
the separation of the parties during the 1986 period of
time.

(T.245-246). Wife has not demonstrated that the trial court’'s

order misapplied the law or abused 1ts discretion. Consequently,

the decision of the trial court must be affirmed.

IT. THE TRIAL COURT AWARDED ALIMONY WITHIN THE BOUNDS
AND STANDARDS OF ITS DISCRETION.

The trial court is accorded broad discretion 1n awarding

alimony. Davis v. Davis, 749 P.2d 647, 649 (Utah 1988). Its

decision will not be disturbed provided that the trial court

considered:

(1) the financial condition and needs of the
party seeking alimony; (2) that party’'s
ability to produce a sufficient income for
him-or herself; and (3) the ability of the
other party to provide support. Failure to
analyze the parties’ circumstances in the
light of these three factors constitutes an
abuse of discretion. As long at the "trial

11



court exercises 1ts discretion within the

bounds and under that standards we have set

and has supported its decision with adequate

findings and conclusions, we will not disturb

its rulings."
Naranjo v. Naranijo, 751 P.2d 1144, 1147 (Utah App. 1988)
(citations omitted).

Wife argues on appeal that the +trial court failed to
consider her needs, her inability to meet those needs and her
husband’s ability to pay substantial sums of alimony (Appellant’s
Brief at 8).

The first factor to be considered is wife’s financial
condition and needs. The trial court awarded wife a portion of
husband’s retirement benefits with Western Airlines and Delta
(R.279); a portion of husband’'s military retirement benefits
(R.279); an IRA account in the amount of $10,397.00 (R.279); one-
half of the substantial net proceeds from the sale of real
properties located in California, Utah and Texas (R.280-282); her
bank accounts (R.282); substantial personal property (R.282-283)
and $7,500.00 in attorney’'s fees (R.284). In addition, she was
awarded child support in the sum of S$1,363.00 per month (R.278);
assistance with the children’s medical, dental, orthodontic and
eye care expenses (R.279-280) and assistance with her own health
expenses (R. 280). Finally, husband was ordered to maintain life
insurance for the benefit of the children until they obtain the
age of 21 years or marry (R.280).

Wife testified at the time of trial in December, 1988, that

"her monthly living expenses totaled $5,021.00 (T.233), although

12



her financial declaration filed with the court in September,
1988, listed monthly expenses of only $4,464.62 (R.122). Wife’'s
expenses included numerous debts which she incurred subsequent to
the parties’ separation to various credit card and department
store accounts (T.236); banks (T.234); third-parties (T.235); and
also included her assumption that she would continue to incur
monthly mortgage expenses of $1,500.00 per month from the real
property located in Utah (T.229), unless she moved into the more
expensive California home (T.229). Wife submitted no evidence of
her anticipated expenses 1in the event that she moved to
California.

The trial court ordered the sale of the homes in California
and Utah (R. 280-281), thereby necessarily eliminating many of
the monthly expenses forming the basis of wife’'s request for
S4,000. 00 in alimony.

The second factor to be considered 1is wife's ability to
produce a sufficient income for herself. Wife testified that the
reason that she could not secure full-time employment was because
she felt that she needed to be at home with her sixteen-year-old
son (R.228-229). Throughout the marriage, wife worked at
various part-time jobs: as a piano instructor (T.72, 210), child
care attendant (T.73), secretary (T.74,76), salesperson (T.74-75,
210), switchboard operator (T.75, 210) and bookkeeper (T.76).
She had taken approximately 30 hours of college courses 1in junior
college and had also attended the University of Florida (T.70-

71).

13



An expert witness in rehabilitation, vocational education
and job placement testified that based upon wife’s testimony,
wife had available to her employment positions in the field of
child care, teacher’'s aide, secretarial or clerical, or retail
(T.62, 80-85). The expert witness testified that, in her
opinion, wife was capable of earning between §7,200.00 and
S16,800. 00 per year (T. 82-85). The trial court found that wife
earned, or is capable of earning, $7,500.00 per year or $625.00
per month. (R. 265).

The third factor that must be considered by the trial court
is the ability of the other party to provide support. The
alimony award in this case was based upon husband’s income at the
time of trial (R. 265).

Husband testified at trial that he believed that wife was
not entitled to alimony for the reason that the parties had
accumulated substantial assets that would generate adequate
income to meet wife’s monthly expenses (T.116). Husband
supported his argument with his trial brief which relied upon

Mortensen wv. Mortensen, 760 P.2d 304 (Utah 1988) for the

proposition that an award of sufficient income-producing
property, or property capable of producing income, should be
considered in eliminating or reducing the need for alimony (R.

175-178). His position 1is also supported by Noble v. Noble, 761

P.2d 1369, 1373 (Utah 1988) where the Utah Supreme Court held
that issues of alimony and property division are not entirely

separable and the trial court may consider the property division

14



as well as the relative earning capabilities of the parties.

Husband’s proposition was rejected by the trial court as
well as wife’s request that she be awarded alimony in the sum of
$3,500. 00 per month (T.212). Instead, the trial court awarded
wife S$1,800.00 per month alimony, which when combined with
husband’s child support obligation, is approximately one-third of
husband’s present salary, leaving one-third for husband and one-
third for the Internal Revenue Service and State Tax Commission.

Wife has made no showing sufficient to rebut the presumption
that the trial court consider the parties’ financial condition
and needs, expenses and income. She has merely disagreed with
the court’s conclusion. Accordingly, the decision of the trial
court must be affirmed.

ITT. THE TRIAL COURT PROPERLY REFUSED TO CONSIDER

THEORETICAL TAX CONSEQUENCES FROM THE SALE OF
THE CALIFORNIA HOME.

Wife's final claim of error is that the trial court abused
its discretion by failing to consider, as an expense of sale, the
capital gains tax consequences on the sale of the California home
prior to equal distribution of the property (Appellant’s Brief at
1, 16). At trial, the parties discussed the issue of capital
gains treatment on the sale of the California home, but wife’s
position was that she should be awarded the California home in
which to 1live (T.214) and that the home should not be sold
(T.215-216). At no time did wife request that the trial court
consider the tax consequences as an expense of sale, or in the

alternative, adjust the division of the net equity to compensate
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wife for her alleged disparate ability to pay (T. at 183-186,
196, 197, 200-202), even though the trial court inquired of
counsel after having rendered its judgment from the bench whether
any matters where overlooked (T.251). Having failed to raise.
this issue at trial, wife is precluded from raising this 1ssue on

appeal. Paffel v. Paffel, 732 P.2d 96, 99 (Utah 1986).

Even 1f wife's objection to the sale of the California
property could be construed as a request that husband pay all or
a substantial portion of any capital gain consequences from the
sale, wife 1s not entitled to the relief she now seeks on the
grounds that the trial court properly refused to speculate about
the hypothetical tax consequences resulting from the sale of the

California property. See Alexander v. Alexander, 737 P.2d 221,

224 (Utah 1987) (Trial court did not abuse 1its discretion 1in
refusing to adjust the market value of a retirement account in
anticipation of future tax liability).

The value of the California property, for the purpose of
determining the ultimate tax liability of the parties, was not
determinable at trial because the property was leased to third-
parties and was unavailable for sale until October, 1989, almost
one year later (T.212). Wife’'s expert witness testified that he
estimated the present value of any tax 1liability to be
$23,400.00, which sum was Dbased upon a hypothetical profit of
$260,000. 00 (T.201). Also assumed in the hypothetical profit
figure was the time of sale and percentage of discount rate

(T.202). The amount of capital gains tax liability was made more
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uncertain by the fact that the parties may be able defer all of
part of the gain by investing the proceeds from the sale of the
California property into new residences. Int. Rev. Code §1034.
Wife’'s expert witness testified that it would be possible,
although difficult, that the parties could qualify for exclusion
under section 1034 and section 121 of the Internal Revenue Code
(T. 185, 196-197, 198-199).

Finally, wife argues that the trial court’s distribution is
rendered inequitable because her share of the equity in the
California property will be diminished by her potential capital
gains tax liability (Appellant’s Brief at 21). This argument
carries with it an assumption that the State of Utah requires and
equal, not equitable, distribution of marital assets. However,
Utah "law contemplates a fair and equitable, not an equal

division" of the marital debts and assets. Sinclair v. Sinclair,

718 P.2d 396, 398 (Utah 1986); see also Newmever v. Newmeyer, 745

P.2d 1276, 1277 (Utah 1987).

The trial court, in its broad discretion, has awarded wife
approximately one-half of the marital assets and support income
and insurance benefits in excess of $3,100.00 per month. It is
fair and equitable that if any capital gain tax liability 1is
imposed, that each party bear their own expense.

CONCLUSTI ON

The trial court resolved the alimony issue well within the

limits of its discretion. All areas of mandated inquiry were

reviewed and appropriate findings were made. The alimony award
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should be affirmed and the tax issue,

having never been presented

to the trial court, should be rejected. If the tax i1issue 1is

considered, the trial court appropriately resolved it.

The trial

court should be affirmed and husband should bé awarded the costs

and attorney fees incurred in defendlng this appeal.

RESPECTFULLY SUBMITTED THIS 2 DAY OF §Z§ggf¢1990.

The undersigned hereby certifies that on this

/@@/

David S. Dolowitz

Attorney for Plalntlff/Respondent

CERTIFICATE OF SERVICE

yred

day of

é@ﬁggi 1990, a true and accurate copy of the foregoing Brief was

caused to be mailed, first class, postage fully prepaid,

United States mail, to the following:

(yean\mjd\howel! brf)

Paul H. Liapis
Helen E. Christian
Kim M. Luhn
GUSTIN, GREEN, STEGALL & LIAPIS
Attorneys for Defendant/Appellant

Third Floor, New York Building

48 Post Office Place

Salt Lake City, UT 84101

in the

@Mmﬂz«/

David S.
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DAVID S. DOLOWITZ (0899)

of and for
COHNE, RAPPAPORT & SEGAL
Attorneys for Plaintiff
525 East 100 South, Suite 500
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone: (801) 532-2666

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

x % % * %

WALTER JAMES HOWELL,
FINDINGS OF FACT AND

Plaintiff, CONCLUSIONS OF LAW

v.

Civil No. D87-4343
Judge Frank Noel

BARBARA JOYCE HOWELL,

N St S Nt s sl S sl St

Defendant.
x k *x % %

The above-entitled matter came before the court for
trial on Thursday, the 22nd day of December, 1988, the
Honorable Frank G. Noel presiding. The plaintiff was present
in person and represented by counsel, David S. Dolowitz and
John Mason. The defendant was present in person and
represented by counsel, Paul H. Liapis. The court heard and
considered the testimony of the parties, received exhibits
into evidence and determined to take the matter wunder

advisement. Thereafter, being advised in the premises, the



court announced its decision in open court on the 19th day of
January, 1989. The plaintiff then submitted proposed Findings
of Fact and Conclusions of Law and Decree to the court,
provisions to which defendant objected. Those objections were
heard and resolved before the court on April 27, 1989.
Accordingly, the court now makes and enters the following as
its
FINDINGS OF FACT

1. The defendant was a resident of Salt Lake County,
State of Utah, when this action was filed and had been so for
more than three months immediately prior thereto.

2. The parties are husband and wife, having been
married on October 14, 1956, in Cushing, Oklahoma.

3. Irreconcilable differences arose between the
parties which they attempted to reconcile, but were unable to
do so.

4. There were five (5) children born as issue of this
marriage; four (4) are emancipated. Both of the parties
agreed that care, custody and control of the one (1) remaining
minor child of the parties, Sean Daniel Howell, born August
21, 1972, age 16, should be awarded to the defendant, subject
to reasonable rights of visitation in the plaintiff. The
defendant is a fit and proper parent to be awarded the care,

custody and control of the minor child of the parties.




5. At the time of the separation of the parties, the
plaintiff was earning between $5,500.00 per month and
$5,600. 00 per month and had been earning this sum for five
years prior to this time. After separation, the plaintiff
filed an action for divorce which he dismissed at trial; that
after a two-day attempted reconciliation, he filed this
action.

6. The court believes the income level of $5,500.00
reflects the income level and living standards of the parties
during the last five years of their lives together.

7. The plaintiff earns, from his present employment,
a salary of $10,000. 00 per month. The court has determined in
setting alimony that while $5,500.00 per month represents the
living standards of the parties in the last 5 years of the
marriage, when the parties resided together, the ability of
the plaintiff to pay alimony is based upon his present income
of $10,000. 00 per month.

8. The defendant earns, or 1is capable of earning,
$7,500.00 per year, or $625.00 per month. At the time of
trial, defendant was employed with Casual Furniture on a part-
time basis earning a gross income of $649.80 per month,
although that employment was scheduled to end on December 31,
1988 and she had not yet secured replacement employment.

9. Application of the Child Support Guidelines



adopted by the courts of the State of Utah would require the
payment of child support from the plaintiff to the defendant
in the sum of $1,363.00 per month based upon plaintiff’s
income of $10,000.00 per month until Sean attains the age of
18 and graduates from high school with his regularly-scheduled
graduating class.

10. The plaintiff filed separate tax returns in 1986
and 1987 and the defendant has not filed tax returns for those
years.

11. The parties acquired, during the course of their
marriage, a home and real property located in California, to-
wit: 1767 Calle Rocas, Camarillo, California, which was the
primary residence of the parties prior to their move to Utah
in 1984; a home and real property located in Utah, to-wit: