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1IN THE SUPREME COURT
OF THE
P SNSRI

LEOWARD BATES,

L1

Plaintiff end Appellant,

VE.

¥

Case No. 8207
ODELI, WALKER BURNS et al, :
Defendants and Respondents

(3]

- ".@u-'—-- P

APPELLART'S ANSWER TO
FETITION FOR RE-HEARING

ettt s 8+ L LT
Comes novw the appellant and answers respon-

dents' petition for re-hearing: (This answer will
set out respondents' grounds for rehearing in the
order set cut in respondents’' petition. Each will
be followed by our arguments and comments. )

I. THE COURT'S DECISION THAT THE

NEGLIGENCE OF THE PLAINTIFF BATES

IBVOLVED AN ISSUE FOR THE JURY IS8

BASED UPON EVIDENCE ROT ADMITTED

AND OVERLOOKS THE PLAINTIFF'S TESTI~
MORY OR CROSS~-EXAMINATION.
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The jury had sufficient evidence and testi-
mony to believe that the defendant was travelling

in excess of forty miles per hour.

their petition for re-hearing, guoted the testinmony

'

of the witness Holdawsy. Respondents' question and

Holdaway's ansver to it follow:

Q. In other words, the speed limit was |
4O miles per hour, the truck could 5
have been travelling within the speed
limit, is that right?

"A. It could, and possibly was going 10

miles per hour faster than that. ' ,,
[Meaning faster than the speed limit g
which is forty miles per hour, or L
fifty miles per hour |

The defendsnts and respondents want the Court
to decide from the evidence the rate of speed the |
defendant was travelling. This is the function of
the jury. They temporarily overlook the lawv appli-
cable to a motion for Judgment notwithstanding the
verdict on the ground that plaintiff was contridbu-
torily negligent as a mtt\er of law. That law is
to the effect that the Court is required, as a mat-
ter of law, to review the evidence in its MOST favor-
able light to the plaintiff. Defendants now ask the
Court to decide the evidence in the LESS favorable

1ight to the plaintiff.
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msm POINTS WERE NOT
ROPERLY RAISED IN THIS APPEAL.

The question raised by the defendants on
Point IT of their petition vas previcusly argued
in their original brief, as shown on pages 33, 34
and 35 thereof. Defendants raise the question as
to the propriety of Imstructions #1 and #15. In-
struction #1 sets out the plaintiff's alleged
cause of action in his complaint and also what
defendants admitted and denied. Instruction #15
tells the jury that if they find for the plaintiff,
the damage must be limited to a Just compenstion
for injuries and damages. Instruction #2 modifies
or explaing Instruction #1. In Instruction #2,
the jury is ingstructed that the Court does not
intend to indicate what facts have, or vhat facts

have not, been proved in the case. The Court then

tells the Jury that the getting forth of the allega-

tions of the complaint and the answer are only for
the purpose of informing the jury wixt the respec-
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tive parties claim the facts to be, and tha‘b‘%he
Jury must determine for themselves what the true
facts really are.

Instruction #15 is modified or explained by
Instruction #10.

Theauryceminlym not influenced in arriv. ..
ing at its verdict by reason of the items set forth
in the Court's Instructions #1 and #15. In fact,
the jury exercised complete independent judgment in
arviving at the amount of their verdict. Plaiotiff
had prayed for a judgment in the totel amount of
$108,779.50. The jury returned its verdi:t for
the sum of $5,779.50, or less than six per cent of
the damages prayed for. Instruetion #16, which
follows Instruction #15, negatives any inference
that the Judge is favoring the plaintiff in the
outcome of the ncotion. The Jjury simply waes not
mistaken in its interpretstion of the Court's in
structions. | |

III. THE DECISION OVERLOOKS AND
FAILS TO CONSIDER THE LAW THAT
INSTRUCTIONS TO THE JURY MUST BE

A VERDICT UNSUBSTANTIATED BY THE
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EVIDENCE CANHOT STAHD.

The arguments set forth in answer to Points
1 and II may be considered in comnection with an
ansver to defendants’ Point III.

1V. THE DECISION OVERLOOKS AND
FAILS T0O CONSIDER RESPONDENTS'
CONTENTION TEAT THE JURY VERDICT
WAS INVALID.

As pointed out in plaintiff's original brief,
defndants still continue to insert a “cipher,”
thug “ee--e0,” following the first item of the
verdict “Physical injury, pain and suffering,” in
copying the jury verdict, when in fact no cipher
exists in the original verdict. Why do defendents
continue to do this?

To actually insert a cipher im the jury's ori-
ginal verdict, when the jury left the space blauk,
would constitute s falcny on the part of the person,
s0 inserting or aliering the verdict. Fortunately,
this was not done. Lwhat was done was to insett a
cipher in the form of verdict of the jury, which
did not exist in the origiml,. This act constitutes
misrepreseantation of the true contents of the ver-
dict, ecalculated, we are left to conjecture, to mise
lead. the SQQML/'LQ# m/gMMmtm mﬁ? theplaintiff,
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There are scme cases which hold that where the
jury in the first instance puts & “cipher” or
uses the word "none" or the word "nothing”’ for
vensatory damages, that the jury has made its
decision with regard to compensatory damages and
her part of the verdict that mey be

inconsistent with the finding of the jury with
reference to compensatory damages would make the
vhole verdict improper and would be grounds for
denying exemplary or puntative dameges to the
plaintiff,

In the case of Haydel v. Morton, 48 Pac (24)

709, at page 712,(Cal.), the jury returned a
verdict - compensatory demsges '$.00.” The Court
said that it did not "inadvertantly or by some
miséhance omit to essess the compensatory dameges’
but it “expressly found and determined’ that plaine
tiff "hed not suffered sny actusl demage.’

In the case at bar, the jury mittédaw
showing on actual damages. In that wise, it differs
from the Haydel case and under the many decisions
cited, plaintiff would be entitled to compensatory
damages since the facts of our case support compen-
satory damages; |’ fri / e i i b Vit vy

11 “hine-generated OCR, 1 ontain errors.



See also, Mother Cobb's Chicken Turuovers, Inc.,

v. Fax, 73 Pac (2d) 1185, to the same effect.
On the other hand, vhere the jury left blank

the item of compensatory damages, a different rule
spplies. In the case of Clark v. McClurg, 215 Cal.

279, 9 Pae {24) 505 and 81 A.L.R. 908, also 3 Am.
Jur. 730, the Court had the following to say:

"Where the jury by their verdict
for the plaintiff impliedly find facts
from which the law presumes that general
damages follow, so that a cause of action
for actual or campensatory damages is con-
clusively estahlished, the fact that the
verdict is for exemplary damages only is
an error of foim and not of substance, and
is not grounds for & reversal. Under such
circumstences it will be regarded as a gen-
eral verdict covering all damages, both ace
tual and puntative.”

The Clark case was an action for dameges,
actual and puntative, for libel and slander. The
Jury returned a verdict reading:

"We the jury in the above entitled
cause find for the faintiff and assess
her damages in the sum of
($ } Dollars as actual damages and
the sum of Five Thousand ($5,000.00)
Dollars ag puntative damages, meking a
total of Five Thousand ($5,000.00) Dollars,
this 20th day of September 1928."

This verdict is practically identical with
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The Clark case was followed in the State |
of Montans in the case of FPauver v. Wilkoske, 211

Pac. (2d) 42h; also in the Arizona case of Horn v.

Ruess, 231 Pac {(24) 759, also the case of Livin@tozjﬁ
v. Utah--Colorado Lend and Livestock Co., & Colorado:

case, 103 Pac (2d4) 685. The following case, McCona- q
thy et al v. Deck, (A Colorado case) 33 Pac. 135,
is in point.

;
This Court, in its decision, actually followed é}

g and holdings of these cases by instruc-\i
ting the Distri:t Court to reinstate the verdict !
in plaintiff’s favor. By reinstating the verdict,
the verdict being mchanged would not show a cipher,
but would show 2 blunk as to the amount for physical
injury, pain and suffering or, in other words, come
pensatory damages, which is in point with Clark v.
McClurg, supra, and the crwes referred to Pfollowing
it. The error of omission on the pamt of the Jjury
was undoubtedly an error of form and not of sube
stance and is not grounds for reversal. As the

California Court said in the case of Clark v.

McClurg, supra:
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"Under such eirecumstances, it will
be regarded as a general verdict, cover-
ing all damages, both actual and puntative.”
That there is evidence to support compensatory
damages there can be no doubt for part of it was
stipulated to by both parties. A detailed statement
of the evidence is shown at Pages 27, 28, 29, 30

and 31 of plaintiff's original brief.

CORCLUSICHN

Having briefly answered the four points set
out in respondents’' petition for re-~hearing, it
is respectfully requested that the honorable Court
dc not grant a ree-hearing.

Begpectfully submitted,

Attomey for I’laintiff and Appellant
627 Contsinental Bank Bullding
Salt lake City, Utah
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1 hereby certify that two copies of the
foregoing &mmt 's Ansver vi‘m Petition for Rew
Hearing were served on Stewart, Camnon & Hanson,
attorneys fm? petitioneys for re=hearing this
10th day of May, 1955.

Attomy fm' mmiﬁ’ and &ppellant‘
027 Continental Bank Building
Salt Lake t:ity, Utah
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