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Joosmber 5, 1.95’»3. one Kevin Hanley deliver-
ﬁamkiam~mafw&%mmﬁmmmm
signed by Walter Stevenson to Safewny Stores in
8alt lake City, Utah, in exshange for a smell

' valane in cash,
(tr. Page i, 32, 33, 46) The said Kevin Hanley
was later a 4, (Tr. Page 18, §1), and doe

defendant, Mr. Lane, in Ogden, Utah, (Tr. Page 4).
scheme of making money. (Tr, Page 5) That onse
Frank Clouse was included in the scheme. (Tr.
Page 6, 7) That the witness Hanley remted an
apartment in Salt lake City in the name of

Walter Stevenson, painting contrastor. (Tr.
Fage 8) That & telephons was installed in the
spartment under the name of Walter Btevenson

(zr. Page 8; HExhibit m),. That two checkin,
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accounts were opened in the Conbinenta) Bank

and Trust Cempany, Salt Leke City, oue in the name
of Walter Stevenson, paimting eontrastor, b
second acacunt in the names of mkar- Stevenson

and m the name of his wifs a8 a joint
mmh (m Page 6, 7) (Bxhibits 1, 2, 24, 2B)
That m.w was deposited in sach aseount. That
the check subjest of the instant prosecution was
ons of the shecks drawn on the aceount of Walter
Stamw, g sonbractor.
The State's witness, Frank Clouse
in substance $o the same plen or scheme
testified that himeelf, Frank Clouse, Kevin Hanley
and the defendant, Mal Lane, had each taken part.
Robert Sheeran, a witness produced on behalf
of the State, testified he wae employed at Con=
tinental Benk & Trust Company
of the Business Development Depsrtment. That he
recognised Mr. Kevin Henley as the same person
wicing sceoumt in the Continental
pany under the name of Walber
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Stevenson, painting contragior. That he, Hobert
Sheersn, had acsepted the application of the wit-
neas, Kevin Hanley, for the setting up of the
aseount, (Tr. Page 28, 29) That the sheck
subject of the presecution, (Exhibit 2), had been
presented to the bank for payment and that at

the time the check came in thers were insufficient
funds to cover the cheek: and that it was returned
%0 the maker for that resson, (Tr. Page 31)

The witness fwrther tostified that a number
of checks were drawn against this sccount and
honored by the bank (Tr. Page 30), and that the
for the resson that there were insuffiscient funds.
(Tr. Page 30)

The witness Hanley further testified that
he had a phone installed in the apartment, and
had paid for the telesphons with & check drawn on
the same agcourd a8 the check subjeet of this
prosesution, (Exhibit 2). (Exhibit 24), The Btate
also introdused evidense that Hanley had made a
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deposit to the account of Walter Stevemson
2B). The witnesses, Hanley and Clouss, each tewbi-
fied that they had taken a check similar
2 %o the Paris Company Department St
Loke City and purchased o wall
State's Exhibit 6, and received the balance of
the oheck in cash, (Tr. Page 16, 17, 45, 46)
a jailer in the Salt Lake County Jail, who
ing on the opposite side of ths counter from
the desk at which the witness was seated; that
back pocket and pull out something; that the
witness went around the counter and noticed the
defendant Lane tucking s billfold in the sormer
of the counter; the witness Parsons then identi~
fied Exhibit 6, the wallet, as the wallet which
had been dropped on the floor of the jail by the
defendant Lane. (Tr. Page 34, 35)

Officer Ferris D. Andrus testified (Page 51)
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a
that pursuant to information reseived by him from
janle camber 5Sth, Lhat he wes

polcing for & gray 1949 Lineoln Sedsn with two
men in it. He stated that he found a gray 1949
Lincoln Sedan parked just north of 5th South on
Main Street, Salt Lake Gity, That the defendant,
Nr. lane, was sested alene in this car at the
driverts wheel. That he got in the automobile
oppesite the driver and reached up on the sun
viser and took & wallet and check fram behind
the sun viser, State's Exhibit 8. (Tr. Page 54)
Officer Andrus alsc testified thab he found
another cheek in the glove compartment which
choek is Statets Exhibit 9, (Tr. Page 54),
said check being taken out of the glove cempart-
mentof the gray Lineoln Sedan, each of which
exhibits were admitted in evidence over the
objecbion of the defendant's gounmel.

Officer Andrus further testified that he

had seen a tan wallet similar to State's
Exhibit é on the floor in the .ml. That Mr,
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b
Paul Parsons had drewn his sttentien to the
wallst (Tr. Page 56). At the conelusion of the
Statets evidence the dafendant moved to
disuise, (Tr. Page 60), First, on the grounds
that the State's own evidence had affirmatively
shown that the facts did not constitute a ficti-
Second, that the evidente offered in corrol
mmxmammwwmmm and
as & matter of law. These motions were each
Mm’wﬁ as to the law governing the facis
Among the instructions given was
the Courtts Imwtruction No, &, the purdion
thereof relevant to this appeal being set
out in defendant's argument. The defendant
yubuitbed Requested Instructions Numbeved 1
and -, mafmwmmmnmmw
mmwzmumm,mmm—
Mnc the axﬁniau the statement of law
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) e
a fistitious check as charged. From the eourt's
refusal to mt the motions of the defendant and
mmwvamathwmu

, wdant s Hequested Instructions
No. 1 and 2, and from the Court's giving of In-
struction No, 6, the defendant appeals,
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POINT 1.

THE COURT ERRED IN REFUSING TO GRANT THE
DEFENDANT'S MOTION TO DISMISS MADE ON THE GROUNDS
THAT THE EVIDENCE ADDUCED BY THE STATE AS CORROBORA~
TICH OF THE TESTIMONY OF THE ACCOMPLICES WAS INe
SUFFICIENT AS A MATTER OF LAW.
POINT II,
THE COURT REFUSING TO GRANT THE DE-
FENDANT'S MOTION TO DISMISS MADE ON THE GROUNDS
THAT THE FACTS ADDUCED BY THE STATE DO NOI
CONSTTTUTE AN OFFERSE UNDER 76-26-7, UCA 1953,
AND DO NOT CONSTITUTE A FICTITIOUS CHECK WITHIN
THE MEANING OF THE LAW.
POINT ITI.
RRONEQUSLY INSTRUCTED THE JURY IN
IT8 INSTRUCTION WO® 6 AS TO THEIR FUNCTION IN
DETERMINING THE NECESSITY AND EXTENT OF TESTIMONY
IN CORROBORATION OF ACCOMPLICES,

ERRED IN
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POINT I.
EFENDANT 'S MOTION TO DISMISS MADE ON THE GROA
THAT THE ZVIDENCE ADDUCED BY THE STATE AS CORROBORA
TIOH OF THE THSTIMONY
SUFFICIZNT AS A HMATTER OF LAW.

The evidence addused by the State as gorrobora~
tion of the testimony of the ascecmpl
and Clouse, was inmsufficient as a matber of law.
with the same offense ap the defendant herein and
entered a plea of guilty prior to trial.

The conmtrolling law governing the sufficiency
of eorroborating evidsnes for the purpose of
sorroborating the testimeny of an acewmplice im
based upon 77-31-18 UCA 19531

"4 gonvietion shall not be had on the

testimony of an ascomplice, unless he is

corroborated Yy other evidence, which in
itself and without the sid of m testimony
of the ssomplise tends to sonnect the
defendant with the scamission of the offense;

and the corrcboratioh uhazl not be sufficient,

it it ml.r nhm the ccamission of t.he

/ vided by the Ins 7//
ed by the Utah S 1/
in errors.




stimony of a second acccmplise.
20 Am. Jur., Evidence Sec. 1239
without evidemse temding to sonnect the defendant
that is, the making and
fdentified as State's Rxhibd
Glouss, The evidence offersd by

simony of Yerris D. Andrus (Tr.

. (Tr. Pags 34, 35)
that he was sested at a desk in the Salt Lake
Sounty Jailj thst he cbserved the defendant
Lane remove something from his poeketj that be,
Pazeons, went ayound the scunter and found a
tharbmralémtm floor; this wallet
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was identified by Hanley (Tvr. Page 16) amd
Clouse (Tr. Pags 45) as a walls
them with a check im the Foris Compsny
evidenece that the check given In exchang
the wallel was not & valid eheck noy any

s Loy

“to shew & course of setion, scheme, or plan, and
the offering of the check given the Paris Compan
howing that 1% was a folse or freudulent !

mont, 1t iy admissible omly for the Limited
W“W & plan or scheme. 7To use this
type of evidence as corvoboration of the testimony
probetive foree of this type of svidence.

People va. Nitsherg, 267 NY 183

BRE
IL is well established that evidence of other

ed by the S... Quinney Law Library. Funding for dig 1 provided by
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he got into the car and found a check (Exhibit 8),
wammmmw%mwmmwmm.
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that im, the pamsing of Stete's Rodulbi
Exhibits 8

and 9 a8 in the case wits the wallat,

f &mmm mm S0, w
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information of the erime of issuing & fictibicus
chesk in viclation of T6-26-7 UCA 1953 as
follown:

sdduced on behalf of the State

Bank & Trust Company and
opendd a chesking scoount in the nawe of Walter
Stevenson, peinting coutrestor, (Tr. Page 6, 7, 28);
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that a mmber of checks ware written on the account
red by the drswee bank (’mf Puge 8, 30);
that the eheok whieh defendant 3 \ '

.In the instant case the mhwa subjest. of the
Jrosssution, Statets Exhibit 2, was proven by the
Stats to be drmm on & valid and existing sheslking

REOUNG, ('h". M 6, 7, 8, 28, 29, 30), upon

ng for digitization provided by the Institute of Museum and Library Services



Stevenson who opaned the mm Thus the regord
is uneomtredicted that there m mi@ B person
Walter Steveason, he having boen identifisd in o
gourt by the State's witnoss. That for the purposes

a0 ount of & person not only e ating, but present
in mm room at the time of trial.

136 m. W %Mﬁ

aspume mnuy name oy such names as suit his desires
or fengy. This being the case, sush a2 person is
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t might sonstitute
gaae or & erime undey the false
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it the sonslusdon of the evidence and
Court?s denisl of the defendankts motions, the Jury

upon the

amo W m‘b m ﬂm m
o clmm. ua&m m mmw m %m mw

Wiww of m m:w and Clous
ecnnect the defendant with the
the offense."

The defendant submitted to the Court, its
Bequested Instructions No. 1 and 2 as follows:
Instruetion 1




cammot be gﬁgﬁ, upon the te:
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' L. It is the eontention of dhe de=~
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In the instant case, however, both Henley and Clow
sdmitted the malcing s uttering of the cheoks (Statets
Fxhibit 2), snd testified that they had entered a

- gharged sa i set out
¥ 5oy U sl Mo X and 2

Utah 94, 100
;?;? o Tais

State vs. Scmwrs, 97 Utah 132
90 Pae. Znd 273

The defendant econtends that refusal to instruct
the jury that witnessos Banley aud Clouse wore so-
soaplices as & matber of law temded al least 4o

ammmmmmmmmwwmw

horuting witnesses. Under the instructions
uammmmwnmwmmmw»
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ard Defondant,
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LEE W. HoBBS
ATTORNEY AT LAW
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