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LIST OF PARTIES

The parties to the proceeding before the trial court were Plaintiff William G.
Ercanbrack and Defendants Oakwood Mobile Homes, Inc.; Homes by Oakwood, Inc.; SS
Supply, Inc.; Summit Propane; Union Pacific Resources Co.; Eaton Metal Products, Inc.;
Flare Construction, Inc.; and Natural Gas Odorizing.

The only parties to this appeal are Plaintiff/Appellee William G. Ercanbrack and
Defendants/Appellants Oakwood Mobile Homes, Inc. and Homes by Oakwood, Inc. The
other Defendants settled with Plaintiff/Appellee prior to trial, were dismissed from the

action, and are not parties to the appeal.
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STATEMENT OF JURISDICTION

This Court has jurisdiction under Utah Code Ann. § 78-2-2(3)(j).

STATEMENT OF FACTS

In June 1997, Plaintiff-Appellee Bill Ercanbrack and his wife Tammy bought a
manufactured home from Defendant-Appellant Oakwood.! Oakwood built the home at
its plant in Fort Morgan, Colorado, and trucked it to the Ercanbracks’ property near Coal-
ville, where it installed the home. R. 7005:74. The Ercanbrack family moved into the
home in September 1997. R. 7001:61. On January 31, 1998, a propane explosion com-
pletely destroyed the home and killed Tammy, Bill’s seven-year-old daughter Tina, and
Bill’s eighteen-month-old son Jeremy. R. 7001:17, 20.

A.  Mr. Ercanbrack Discovers the Explosion.

On January 31, 1998, Mr. Ercanbrack planned to meet his wife and children in
Coalville at approximately 4:00 p.m., after he completed work, to do the family shopping.
R. 7001:88-89. When the family did not meet him on time, he started driving towards his
home, expecting to find the family with some car trouble along the road. R. 7001:90-91.
He did not encounter them along the roadway, however, and when he approached his
home site he saw that his house was gone and yellow lines were on the snow leading up
to his home site. R. 7001:91-93. In his panic, Mr. Ercanbrack mistook these for police

“do not cross” lines and turned around and headed to a phone to contact the Sheriff’s

' The home was built by Defendant-Appellant Homes by Oakwood, Inc., and sold by
Defendant-Appellant Oakwood Mobile Homes, Inc. This brief refers to the two entities
collectively as “Oakwood.”



Office. R. 7001:92-93. Mr. Ercanbrack telephoned the Sheriff’s Office at approximately
5:05 p.m. R. 7001:91-96; R. 7004:39-40. The police informed him that no explosion had
been reported. R. 7001:96. He immediately sped back to the home site. R. 7001:96.

When he reached what was left of his home, Mr. Ercanbrack discovered that the
yellow lines were actually insulation thrown from the explosion. R. 7001:96. He first
discovered Tammy’s body lying some distance away from the actual home site. R.
7001:96-97. She was without any clothes except for underpants, and her lower torso was
burned a bright red. R. 7001:97-98. He took off his jacket and covered his wife and
immediately began searching the wreckage to locate his children. R. 7001:97-98. He
next discovered Tina’s body in the midst of the wreckage of the home. R. 7001:98.

At about that time, Summit County police and others began arriving at the site. R.
7001:101. Mr. Ercanbrack and the others searched to locate Jeremy, but despite every-
one’s efforts, they were unable to locate the boy, and the search was eventually called off
because of darkness. R. 7001:101-103. One officer then volunteered to remain at the site
to secure the scene overnight and to ward off any animals. R. 7004:42-43; R. 7003:167.

The next morning the search began again. R. 7001:106. After some time, the pol-
ice brought a search dog to the site, which eventually located the body. R. 7004:43-44.
The body was charred beyond any recognition. R.7001:107; R. 7003:171.

B. Investigation and Analysis of the Explosion.

Richard Thatcher, an experienced propane accident investigator, was at the Ercan-
brack scene three days after the explosion and examined all aspects of the scene, includ-

ing the gas pipes. R. 7006:24, 59, 87. He soon determined (and Oakwood’s experts



agreed) that the explosion was caused by propane gas, which accumulated in the crawl
space underneath the living area. R. 7011:195, 114; R. 7006:38; R. 7007:184.

The “external” portion of the home’s propane system consisted of a fuel tank, lines
connecting that tank to a “second stage regulator” outside the home, and lines running
from the second stage regulator to an inlet connection at the wall of the crawl space. R.
7006:59-61. The “internal” portion of the system consisted of two horizontal supply
pipes that ran from the inlet through the home’s crawl space, about 17 inches below the
floor level, and connected to two “risers,” vertical pipes extending up through the floor
that connected the horizontal pipes with the stove and furnace in the home. See Pipe and
Fracture Diagram, Def.’s Tr. Ex. 237, Addendum Exhibit (“Add. Ex.”) 1 hereto. One
horizontal pipe ran straight from the inlet and connected to the furnace riser by a “T”
joint; the second went out ninety degrees from the first pipe and connected to the range
riser by an elbow joint. At the inlet the horizontal pipe was strapped to a stabilizing
block to hold the pipe assembly rigid. The regulator and surrounding connections were
covered by a plywood box to keep snow off the regulator. R. 7006:102-103; R.
7011:216. Oakwood manufactured the internal pipes, connections, and risers, from the
inlet block in, but not the external portion.

All of the internal horizontal pipes, connections, and risers were recovered after
the explosion. R. 7004:132-134. All external lines were recovered except for a threaded
ring that was screwed into the second stage regulator. R 7011:50, 207. The system had
broken in four places: (1) in the base threads of the range riser, (2) in the horizontal pipe,

at an elbow joint just in from the range risers, (3) in the base threads of the furnace riser,



and (4) outside, in the regulator box, where the second stage regulator connected to a gas
line. See Add. Ex. 1; R. 7010:85. The fourth break was the only one not in the crawl
space. R.7011:195-96. The regulator itself was melted. R. 7006:93.

The recovered gas pipe was pressure tested and contained no leaks, other than at
the four fracture points (except for small leaks at two joints, which everyone agreed did
not leak enough gas to cause the explosion). Oakwood Br. at 32; R. 6998:158-59, 168.
From prior experience and testing, Mr. Thatcher believed the propane leak occurred in
the crawl space. R. 7006:102. Mr. Thatcher believed that if the explosion had been
caused by a leak in the regulator box, the fireball from the explosion would have
damaged items near the box, which did not happen. R. 7006:99-100. Mr. Thatcher also
concluded from his experience and observations that the propane would not have
migrated from a leak in the regulator box into the enclosed crawl space in sufficient
quantities to have caused an explosion. R. 7006:99-102.

Mr. Thatcher set out to test this conclusion through scientific testing. He and his
associates built a smaller version of the Ercanbrack structure. They excavated, poured
footings, built cinderblocks, and applied stucco and other similar features, with a sim-
ulated living area. During the tests the wind and snow conditions were recreated. R.
7006:103-132. Tests were run on the exemplar by releasing propane at the point of the
outside break for several hours at the highest rate possible, representing the worst-case
scenario leak that could occur. R. 7006:137-139. Thatcher in his 50+ years of exper-
ience in the industry has never encountered a residential propane leak as large as the

amount released for the tests. R. 7006:137; R. 7005:204. The propane was monitored at



various locations in and around the crawl space. R. 7006:113, 135-136, 139-140. After
running the tests and reviewing all data, Thatcher again concluded that a leak in the
regulator box could not have caused the Ercanbrack explosion, because not enough gas
could migrate into the crawl space to reach an explosive concentration. R. 7006:146.

Joseph Romig, Ph.D., who has been a gas explosion expert for over twenty years,
also ran tests relating to the possibility of an outside leak and reviewed all evidence and
reports in the case. R. 7007:97-101. Dr. Romig also ran multiple worst-case scenario
tests releasing propane into the regulator box and collecting data in and around the test
crawl space. R. 7007:97-101. After reviewing data and releasing his conclusions, Dr.
Romig ran subsequent gas migration tests in an effort to address and answer questions
raised by Oakwood’s experts regarding the previous migration testing. R. 7007:161. As
a result of examining the evidence, performing other related tests, and reviewing that
data, Dr. Romig concluded, “I don’t see any way that gas from outside — from leaking
within that [regulator] box could account for this incident.” R. 7007:180.

Franklin Alex, Ph.D., examined the evidence to determine whether the source of
the leak in the crawl space could be located. Dr. Alex has been a physical metallurgist
for over forty years and specializes in failure analysis. R. 7007:232. Dr. Alex started his
analysis by relying on the expert conclusions that (1) the accumulation of gas was in the
crawl space, and (2) the propane in the crawl space could not have come from a leak
outside the crawl space. R. 7008:15-16; 85-86; 101. Dr. Alex and Mr. Thatcher ob-
served that the only source of propane in the crawl space was the Oakwood gas pipe. R.

7006:38; 7008:15. (Oakwood has never contended otherwise.) Therefore, Dr. Alex



concluded that the leak must have come from the pipe located within the crawl space. R.
7008:15, 16. Since the recovered pipe revealed no leaks in the crawl space except at the
three fracture points, the propane leak for the explosion could only have originated from
one of these three points. R. 7008:15-16; R. 6998:71-73, 76-77.

It is standard practice in failure analysis that once the possibilities have been nar-
rowed, testing would occur to try to determine the failure. This testing may or may not
involve examination of fracture surfaces. R. 6998:70-73, 77; R. 7007:233; R. 7008:26-
27, 35. Since the leak had to have come from one of the three breaks in the crawl space,
Dr. Alex inspected those fracture surfaces and concluded that each of the pipes was
fractured by bending forces. R. 7008:21. Dr. Alex also reviewed the fracture surface at
the outside fracture point. R. 7008:20. The half of the fracture surface that was
recovered was too corroded to inspect with a scanning electronic microscope (“SEM”).
R. 7008:20-21. The only conclusion that could be reached from studying the outside pipe
fracture surface is that that break also occurred from bending forces. R. 7008:20.

Dr. Alex next used his mechanical engineering background to study the pipe itself
and its assembly and construction. R. 7007:233; R. 6998:84. Dr. Alex familiarized
himself with Oakwood’s manufacturing process by reviewing the depositions of
Oakwood employees, Julie Meek, Larry Webber, Richard Gibson, and others, who
worked at Oakwood’s Colorado plant. R. 6998:126, 128-129; R. 7007:278. Dr. Alex
also reviewed the deposition of Michael Slifka, Oakwood’s HUD expert. R. 6998:129.

Dr. Alex reviewed a videotape Oakwood prepared showing Oakwood’s processes for gas



pipe construction, installation, and testing.2 R. 6998:125, 128-129, 131-132; R.
7008:234-238, 317-322. Dr. Alex also inspected a similar home at the Oakwood lot. R.
6998:133.

Dr. Alex’s inspection revealed that every single pipe connection Oakwood manu-
factured violated American National Standards Institute’s (“ANSI”) standard B1.20.1,
which governs threading and connection of gas pipes, and which is incorporated into the
HUD standards for manufactured homes. R. 7008:38-43, 49-50, 67. B1.20.1 requires
that the pipes used in the home have only 10-11 threads on a connection end, and that a
pipe be inserted only 7-8 threads into a joint, with 3 threads remaining outside the joint.
R. 7007:8. The pipes Oakwood manufactured all had 14 threads, and all connections in
the horizontal pipes were fully inserted, i.e., inserted 14 turns, with no threads visible. R.
7008:38-48. The range riser, however, was underinserted into the joint at its base: The
pipe was inserted only 5 to 6 threads, with 8 threads visible, thus significantly weakening
that joint. 7008:38-48.

Dr. Alex recognized that the combination of overthreading and overinsertion had

two negative effects on the pipe assembly. First, the overthreading and overinsertion

2 Even though Oakwood prepared the videotape for the litigation, Oakwood sub-

sequently moved the trial court to exclude the video. The trial court granted the motion
in part, even though Richard Gibson, who had seen the video, testified in his deposition
that the procedures depicted in the video were the same as the procedures used in manu-
facturing the Ercanbrack home. R. 6998:123, 124, 131, 132; R. 7008:234-238, 317-322.
Because the video was clearly the type of material that an expert would reasonably rely
on, Dr. Alex should have been allowed to testify regarding the video at trial under Utah
R. Evid. 703. Further, that Dr. Alex consulted the video, as well as the other sources
discussed in the text, refutes Oakwood’s claim that Dr. Alex supposedly failed to perform
a proper investigation or otherwise lacked foundation for his opinions.



caused the overall length of the horizontal pipe assembly to be shortened.> R:7008:41-
42, 49-50. Second, the overinsertion caused the joints to be so highly “torqued” that they
were impossible to adjust, thus making the entire assembly more rigid and less able to
absorb or dissipate any stresses placed on the assembly. R. 7008:49-50.

Dr. Alex concluded that due to the shortening of the assembly caused by the over-
threading and underinsertion, the range riser connection and the furnace riser connection
were 1.3 inches closer together than they should have been. R. 7008:51. The holes in the
floor through which the risers passed, however, had been drilled before the risers were in-
stalled or inserted. R. 7004:153-55; R. 7008:36-37. Dr. Alex thus concluded that the
distance between the furnace and range riser pipes was 1.3 inches shorter than the
distance between the holes drilled in the floor to accommodate those pipes, causing a
misalignment between the riser bases and the riser holes. R. 7008:54-55.

Dr. Alex then recognized that during construction of the home, the risers and pipe
assembly would likely have to be forced to make both risers fit through the holes (R.
7008:54-55), and conducted tests to determine what force would be necessary to accom-
plish such a maneuver. Dr. Alex determined that if the pipe assembly was fixed at only
one point, i.e., at one riser insertion, the force necessary to insert the other riser would be

twelve pounds (at 17 inches from the end of the riser pipe, which was the distance

When pipe is threaded and inserted in accordance with B1.20.1, there would be 8
thread-widths of “overlap” between the pipe and the joint, i.e., 8 threads would be inside
the joint at full assembly. But Oakwood placed 14 threads on the end of each pipe and
rotated them until no threads were visible, i.e, so there were 14 thread-widths of overlap.
Each overthreaded-overinserted connection was thus 6 thread-widths shorter than a
properly threaded and inserted connection. See R. 7008:131-32.



between the base of the range riser and the floor of the home). R. 7008:57-59. If, how-
ever, the system was fixed at two points, e.g., at the other riser and at the inlet block
where the pipe enters the crawl space, the force necessary to fit the risers, measured 17
inches from the base of the riser, would be approximately 80 to 100 pounds. R. 7008:59.

Further, Dr. Alex also found that when the risers were forced and adjusted to fit
the originally drilled floor holes, the range riser would tilt away from the furnace riser
and would lean at an angle into where a wall would eventually be built. R. 6998:114-
117, 118, 132; R. 7008:52-54, 153-158. Oakwood’s inspector Richard Gibson testified
that the range riser often was not vertical after installation. R. 7004:159. Therefore, to
install the wall, the range riser must be forced and straightened to a vertical position.
Julie Meek testified that as far as she knew, the range riser was vertical at final inspec-
tion, indicating the Ercanbrack riser was forced vertical at some point during con-
struction. R. 7008:62-64.

As stated above, Dr. Alex discovered that the range riser was overthreaded and
underinserted into its elbow joint. Instead of being inserted for eight threads as B1.20.1
requires, the riser pipe was inserted into the elbow joint only five to six threads. R.
7008:41-42. This significantly weakens the joint, because a thinner section of the tapered
pipe wall is exposed to the high stress area of the joint. R. 7008:42. Dr. Alex conducted
tests to determine the difference in joint strength caused by an overthreaded and under-
inserted pipe and found that an overthreaded-underinserted joint is much weaker: a
properly inserted pipe failed at 108 pounds of force, while the overthreaded-underinserted

pipe failed at 80 pounds. R. 7008:43-45.



Dr. Alex knew that with the mild, ductile steel used in the pipes, failure from
bending can result in a crack in the pipe which does not extend entirely through the pipe
wall. R. 7008:64-65. In this scenario, the gas pipe would have already failed, yet the
pipe would pass a leak test because the pipe would still be gas tight until the fracture
worked all the way through. R. 7008:64, 68. Once a partial crack existed, a small
amount of additional movement of the riser would cause the crack to extend completely
through the pipe wall. R. 7008:65. Dr. Alex concluded that outside temperature changes
at the Ercanbrack home could cause sufficient movement in the pipe to cause a partial
crack in the range riser wall to extend through the entire wall. R. 7008:65. Dr. Alex also
concluded that there would be no metallurgical fracture surface evidence that this partial
pre-crack existed before the leak. R. 7008:26, 31-35.

Dr. Alex identified several events during the manufacturing process that were
likely to cause such a fracture to the base of the weakened, underinserted range riser. For
example, based on the load tests explained above, Dr. Alex believed that the force re-
quired to move the risers and pipe assembly to let the risers fit through the floor holes
would be enough to cause such a fracture. R. 7008:62. Dr. Alex also concluded that the
bending force used to straighten the Ercanbrack riser back to vertical after it leaned
through the floor hole was also sufficient to cause the pipe to fail. R. 7008:154-55. Dr.
Alex also noted that impact to the riser during installation of the walls could cause
enough force to partially fracture the pipe; because the range riser was 41 inches long, a
force of 33 pounds at the end of the pipe would put the same stress on the pipe as a 70-

pound force at 17 inches. R. 7008:63-64. Dr. Alex further concluded that a fracture



could result from transportation of the unit. R. 7008:64.

Dr. Alex determined one other way in which a fractured pipe could initially pass
pressure tests but later develop a leak. Dr. Alex observed, during his inspection of the
range riser, that the pipe was covered by a “copious amount” of pipe dope at the base. R.
7008:164-65. Dr. Alex noted that the pipe dope could have temporarily sealed the gas
pipe for the pressure tests and eventually allow the crack to leak propane. R. 6998:75-76.

C. The Litigation.

Mr. Ercanbrack sued Oakwood, SS Supply Company (which had supplied the pro-
pane4), and other defendants, stating claims for negligence, strict liability, and breach of
the implied warranties of fitness and merchantability. R. 416-441. He settled with all
defendants except Oakwood. Oakwood maintained that the propane leaked from either
the second stage regulator or the connection to that regulator, and that the propane must
have migrated out of the plywood regulator box, under the snow, and through a vent in
the crawl space wall. See, e.g., R. 7000:62-63; R. 7011:181, 186, 208, 210, 195-196.
Oakwood also asserted that its personnel would not manipulate pipes if risers were mis-
aligned, but instead would drill a new hole in the floor. R. 7000:43-44. Before trial,
Oakwood filed a motion in limine to exclude “Dr. Alex’s testimony concerning caus-
ation.” R. 3771-3861. The trial court conducted a Rimmasch hearing, at which Dr. Alex

testified and was examined by counsel for Oakwood and for Mr. Ercanbrack.

* Mr. Ercanbrack’s claim against SS Supply was based on the fact that the odorant

included with the propane had faded, so that Mr. Ercanbrack and his family were unable
to smell the propane leak. Mr. Ercanbrack contended that the odorant faded because SS
Supply furnished a rusty tank, and it is well known that rust neutralizes the odorant.



R. 6998:54-152. Dr. Alex explained the basis for his opinions concerning how the
improper threading and insertion of the horizontal pipes could have led to the explosion.
Judge Hilder asked numerous questions and ultimately denied the motion. See R.
6998:152. Judge Hilder ruled, however, that if the only evidence at trial established that
Oakwood drilled a new hole in the floor for the misaligned riser instead of manipulating
the pipe assembly, Dr. Alex’s testimony might be stricken.” Id.

At trial, Mr. Ercanbrack explained the circumstances of the explosion. Among
other things, he explained that he had shoveled the snow away from the regulator box and
the vents on the Sunday before the accident, and that it had not snowed at the site during
that week. R. 7001:50-54, 76.

Mr. Thatcher, Dr. Romig, and Dr. Alex all testified and presented the opinions set
forth above. Significantly, Dr. Alex presented his opinion concerning the possible
locations of the leak, the likelihood that the pipe assembly was manipulated to align the
risers, the forces required for such manipulation, and the effect such forces could have on
the weakened riser, with little objection from Oakwood. See infra. Further, in response
to points raised by Oakwood’s experts, Dr. Alex offered additional opinions. In response
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to Mr. Moore’s testimony that he did not find any “arrest marks™ on the pipe recovered

from the explosion, Dr. Alex explained that the pipe was made from a mild steel that

5 The trial court indicated, however, that evidence that went only to Oakwood’s claimed
customs and practices would not be sufficient to exclude Dr. Alex’s testimony: “I’m
worried about general practice.” R. 6998:142.

S An “arrest mark” is a mark indicating that a crack developed to a certain point, and
then stopped.



would not yield such marks. R. 7008:26-27; R. 7011:231. Dr. Alex also testified, based
on his years of experience, that an SEM examination would not have been either
appropriate or necessary for this particular fracture analysis, because corrosion and
damage on the pipe surfaces would interfere with such an examination and because the
fracture scenario would not leave evidence that would show up on an SEM. R. 7008:26-
27; R.7011:231-32. Finally, Dr. Alex recounted an experiment he conducted wherein he
partially broke several pipes, let them sit for six months, and then broke them the rest of
way; examination of those surfaces with the SEM confirmed that no arrest marks were
visible. R. 7008:31-35. Dr. Alex testified that his theory of causation was consistent
with fracture mechanics and metallurgy. R. 7008:66.

Mr. Ercanbrack also introduced deposition testimony from Oakwood employee
Richard Gibson, who was the Oakwood line inspector when the Ercanbrack home was
built. Mr. Gibson’s deposition testimony explained that when the unit arrived at the ass-
embly station to have the risers inserted, the horizontal pipe was already strapped to the
inlet block, to keep the gas line “rigid.” R. 7004:156; R. 7008:174. Mr. Gibson testified
that he worked on approximately 10,000 homes during his time at Oakwood, and that the
risers were off from vertical five to ten percent of the time (“often enough that we knew
it happened”). R. 7004:158-59, 165. Yet Mr. Gibson could recall only one time when a
new hole was drilled to accommodate the misalignment. R. 7004:155. (Later at trial, Mr.
Gibson said that he could recall 20-30 times when riser holes were redrilled and covered.
R. 7008:212.) Moreover, Mr. Gibson admitted that sometimes when risers were mis-

aligned, Oakwood personnel would manipulate the pipe assembly to make the risers fit.



R. 7004:158. Mr. Gibson claimed, however, that Oakwood personnel only would “jig-
gle” the pipes. Id. This admission is itself quite damning, because Mr. Slifka testified
that when risers are not vertical, the only permissible correction HUD allows is to drill
new holes in the floor. R. 7009:148.

Finally, Mr. Ercanbrack referenced the quality-control document, or “traveler,”
that accompanied the Ercanbrack home through the manufacturing process. See Trav-
eler, Defs.” Tr. Exs. 207(a) and (b), Add. Ex. 2 hereto. The traveler’s purpose is to doc-
ument significant events during the manufacturing process, and the traveler form
specifically directs Oakwood’s employees to “list all non-conformances.” 1d. The trav-
eler for the Ercanbrack unit lists things like “blocks for gas unit installed by #10,” “hole
in kitchen ceiling panel needs changed, re staple ceiling diaphragm,” and “switch in
closet panel change.” Id. But the traveler did not say that a new riser hole was drilled or
that the inlet pipe was ever unblocked or reblocked.

At the close of Mr. Ercanbrack’s case, Oakwood moved for a directed verdict,
which the trial court heard and denied two days later. R. 7008:168; R. 7011:5-17. In the
meantime, Oakwood presented its case, including expert witness testimony. David
Moore testified that he did not believe manipulation of the pipes would have fractured a
riser, and that he could find no physical evidence of such a pre-explosion fracture. R.
7011:68-69; 94-95. Based primarily on his inability to find physical evidence (even
though Dr. Alex had testified that such evidence would not exist), Mr. Moore leapt to the
conclusion that the leak probably occurred at the outside fracture (R. 7011:159), though

his examination of that surface did not yield anything. R. 7011:66-68.



John Freeman testified, based on Mr. Moore’s opinion that propane probably did
not leak from the crawl space, that propane could have leaked at the regulator or the
regulator box fracture point and migrated under snow into the crawl space vents. R.
7011:186. Freeman admitted, however, that he had no evidence of a leak in the regulator
box and was unaware of any event that would have caused such a leak. R. 7011:208.
Finally, Michael Slifka stated that compliance with ANSI B1.20.1 was not required by
HUD regulations, though he admitted that a manufacturer cannot “ignore” B1.20.1. R.
7010:10, 28-29, 43-44, 51.

Oakwood never produced the persons who installed the risers for the Ercanbrack
unit, so there was no direct evidence as to what actually occurred. Instead, Oakwood
merely asserted that its practice was to drill a new hole and cover the old hole with tin if
the pipe did not align with the riser holes. See Oakwood Br. at 28-29.

Importantly, Oakwood witnesses corroborated or failed to dispute many of Dr.
Alex’s conclusions. For example, Oakwood stipulated that the connecting pipes were
overthreaded by three threads. R. 7000:41-42; R. 7011:240. Oakwood also did not
contest that the horizontal pipes were fully inserted into their connections or that the
effect of the overthreading and overinsertion was to shorten the riser distance by 1.3
inches. Nor did Oakwood dispute that the range riser was underinserted into its elbow
joint. In fact, both Mr. Gibson and Larry Webber, a Colorado HUD inspector at Oak-
wood when the home was built, testified that the 7 to 8 threads showing in the range riser
were unacceptable; Mr. Gibson would have required rethreading if he had seen it before

it left the Oakwood plant. R. 7004:151-152, 205-07; R. 7008:301-302, 308-309.



Mr. Moore, Oakwood’s metallurgy expert, confirmed that an underinserted pipe
connection would be significantly weaker than a properly inserted connection.
R.7011:78-85, 126-127. Mr. Moore also confirmed that it was possible to achieve a
partial thickness crack in a pipe by bending it. R. 7010:135. In fact, Mr. Moore testified
to a series of experiments that ended up confirming Dr. Alex’s opinion that the force
required to make a riser pipe line up with the predrilled hole would be enough to partially
crack the pipe. R. 7011:78-85. Mr. Moore testified that he made four attempts to bend
the pipe, two with proper insertion and two with overthreading-overinsertion, and that in
three of those four attempts, he was able to achieve a crack that did not extend through
the entire wall thickness. R. 7011:135. The only pipe that did not fracture was properly
threaded and inserted. R. 7011:135-136, 139.

Importantly, Mr. Moore was able to obtain these partial fractures at deflections of
as low as 1.5 to 1.65 inches, which is nearly identical to the 1.3 inch misalignment that
Dr. Alex calculated. R. 7011:82-85, 136-137, 139. Further, Mr. Moore obtained frac-
tures with forces of 85 to 90 pounds (id.), which are consistent with the forces Dr. Alex
said would be required to align the risers if the assembly was rigid. R. 7011:31.

Mr. Moore also admitted that a partial thickness fracture that later developed into a
full crack would not necessarily leave discernable metallurgical evidence on the fracture
surface. R. 7011:156. Finally, Mr. Moore acknowledged that a partial fracture could
grow to a full fracture with as little as 1/20” movement, and that expansion and
contraction at the Ercanbrack home could account for over 1/20” relative movement in

the gas pipe. R.7011:119-120, 139-140.



In his opening statement, Oakwood’s trial counsel told the jury that it was con-
clusively established that, while Mr. Ercanbrack was the first to report the explosion, he
did not report the explosion until 6:05 p.m. R. 7000:61. Counsel stated, “I don’t know
what he did, but there is a lot of time unaccounted for.” Id. The deposition testimony
obtained by Oakwood prior to trial, however, showed that Mr. Ercanbrack reported the
explosion at approximately 5:05 p.m. —not at 6:05. Ercanbrack Dep. at 52-56, 142, Add.
Ex. 3. Mr. Ercanbrack had testified as to the sequence of events — that he left Coalville at
4:30 p.m., drove 11 miles in 20 minutes, arrived at the scene of the explosion at 4:50
p.m., immediately dashed to find a telephone, and called the Sheriff’s Office from a
neighbor’s house, clearly only a few minutes after arriving at the scene. Id. From its
deposition of Fire Investigator Lynn B. Borg, Oakwood had also elicited testimony that
Mr. Ercanbrack reported the explosion at “1705” — 5:05 p.m. Borg Dep. at 24-25, Add.
Ex. 4. And Investigator Borg’s Report of Investigation, introduced at his deposition, also
stated repeatedly that Mr. Ercanbrack reported the explosion at “1705.” Add. Ex. 5.

After deposing Mr. Ercanbrack and Investigator Borg, Oakwood served a set of
Requests for Admission, which included the following two responses by Mr. Ercanbrack:

REQUEST FOR ADMISSION NO. 12: Admit that you reported the

explosion to the Summit County Sheriff at 6:05 p.m. on January 31, 1998

as recorded in the Summit County Sheriff LAW Incident Table (a copy of

which is attached hereto as Exhibit 2).

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Admit.

REQUEST FOR ADMISSION NO. 13: Admit that approximately 50

minutes elapsed between the time you discovered the explosion and the
time you reported the explosion to the Summit County Sheriff’s Office.



RESPONSE TO REQUEST FOR ADMISSION NO. 13: Deny.

At trial, Oakwood sought to introduce Admission No. 12 to support its claim that
Mr. Ercanbrack did not report the explosion until 6:05 p.m. Oakwood also attempted to
exclude evidence that contradicted its reading of the admission. The court admitted both
admissions and allowed evidence as to the actual time of the call, ruling that the court’s
“fundamental purpose here is to give the jury the whole picture.” R. 6997:30.

During the trial, Oakwood did not object to testimony showing that Mr. Ercan-
brack reported the explosion at 5:05 p.m. R. 7001:92-96. Oakwood itself even elicited
such evidence on cross-examination of Mr. Ercanbrack. R. 7003:90-96, 107-09. Oak-
wood also did not object to testimony from Sheriff’s officers and Blaine Ercanbrack to
the effect that the Sheriff’s Report was incorrectly logged at 6:05, and the correct time
would have been 5:05. E.g., R. 7004:39-40; R. 7003:157; R. 7007:257-58. Additionally,
Oakwood put into evidence Investigator Borg’s Report of Investigation, recording that
Mr. Ercanbrack reported the explosion at “1705.” Defs’ Tr. Ex. 294, Add. Ex. 5.

Ultimately, both sides rested their cases, and Oakwood did not renew its motion
for a directed verdict. See R. 7011:241. Instead, the case went to the jury. The jury was
instructed that Mr. Ercanbrack and SS Supply had reached a settlement agreement. The
trial court further instructed that the jury must still determine from the evidence which
party or parties were at fault, and the percentage of fault that each party contributed in
causing the damage. Additionally, the court instructed the jury that Mr. Ercanbrack now
had a financial interest in showing that the parties that did not settle were entirely to

blame for the accident and damages. The trial court did not disclose to the jury the



amount paid in the settlement with SS Supply.

The jury returned a verdict determining that Oakwood was 60 percent liable for
the accident and finding that Mr. Ercanbrack had incurred $8,953,600 in damages.
Judgment was entered against Oakwood for §5,259,638.40. The jury determined that SS
Supply was 40 percent liable for the accident. Forty percent of $8,953,600 is $3,581,440,
very close to what SS Supply had previously paid in settlement (§3.25 million). Ten days
later, Oakwood moved for a judgment notwithstanding the verdict and for a new trial,
which was denied. This appeal followed.

DETERMINATIVE PROVISIONS

Utah R. Civ. P. 36(b), 50(b); Utah R. Evid. 103(a), 702, 703. See Add. Exs. 6
through 10.

SUMMARY OF ARGUMENT

The trial court and the jury did exactly as they were supposed to. Judge Hilder
carefully and appropriately exercised his discretion in response to Oakwood’s evidentiary
and procedural objections, and the jury carefully weighed the conflicting evidence.
Oakwood’s dissatisfaction with the verdict does not mean error occurred.

Oakwood’s claim that the trial court erred in allowing Dr. Frank Alex’s testimony
fails for several reasons. First, Oakwood’s challenge is improper because Oakwood fails
to identify the particular statements or opinions that supposedly should have been ex-
cluded. Oakwood’s challenge to Dr. Alex’s “story” is not sufficient to enable Mr. Ercan-
brack to respond or the Court to rule. Second, Oakwood’s challenge based on Rimmasch

fails because Dr. Alex’s testimony was not based on novel principles or techniques, and



there is no good reason to extend Rimmasch. Third, Oakwood waived most of its ob-
jections by not presenting them at trial. Fourth, Oakwood’s arguments fail on the merits
because there was ample foundation for the opinions Dr. Alex expressed at trial, and the
testimony was helpful to the jury in assessiﬁg whether the explosion was caused by a
defect in the home. Oakwood’s main complaint is that Dr. Alex and its own experts
reached different conclusions, but that is not ground for striking evidence.

Oakwood’s attack on the jury verdict should be rejected as well. Once again, Oak-
wood failed to preserve its objections by failing to move for a directed verdict at the close
of the evidence and by failing to marshal the evidence on appeal. Oakwood’s challenge
fails on the merits as well, as the jury’s determination that the explosion was caused by a
defect in the home is supported by the evidence. The jury was well within its rights in
relying on the direct and circumstantial evidence showing a defect and how the defect led
to the result, particularly since Mr. Ercanbrack’s evidence refuted the only alternative
explanation Oakwood offered for how and why the accident occurred.

Oakwood’s other challenges, based on the alleged misconduct of plaintiff’s coun-
sel during closing argument and alleged error on the part of Judge Hilder, are after-the-
fact, makeweight arguments to compensate for the fact that Oakwood has no legitimate
basis for appeal. First, the court did not err in allowing both Mr. Ercanbrack’s admission
to Request No. 12 and other evidence to explain the admission. Oakwood unreasonably
relied on the admission in representing to the jury that there was a lot of time un-
accounted for, insinuating impropriety on the part of Mr. Ercanbrack during that time.

The admission was poorly drafted by Oakwood, and evidence from pre-trial discovery



was overwhelming that Mr. Ercanbrack reported the explosion at 5:05 p.m. — not 6:05.
The court’s ruling, indicating that “my fundamental purpose here is to give the jury the

b

whole picture,” was a proper exercise of discretion, particularly when the challenged
evidence was elicited by Oakwood itself, and when the only relevance of the timing of
the report was to create a fictitious gap of time, so Oakwood could imply impropriety
from that fiction.

Second, the trial court properly exercised its sound discretion in dealing with the
arguments of both counsel, and the arguments of plaintiff’s counsel were not improper or
prejudicial. The argument referencing “send a message” was urged in the context of
ultimate liability, and was not inviting the jury to “respond in damages.” Any prejudice
was cured through court instruction and the explanation of plaintiff’s counsel that he was
not asking the jury to punish Oakwood. The argument that there were applicable
standards that imposed a legal duty on Oakwood was not an improper comment on the
merits of the case. Oakwood’s claim of prejudice from reference to Oakwood as a large,
out-of-state corporation is unfairly based on mischaracterizations of counsel’s argument
and of the context in which the argument was made. Finally, Mr. Ercanbrack’s counsel
did not improperly argue credibility in responding to Oakwood’s direct accusation that
Mr. Ercanbrack was lying. The response was confined to the record and was not based
on the personal knowledge of Mr. Ercanbrack’s counsel.

Third, the trial court did not err in failing to instruct the jury that SS Supply was a

proximate cause of the injuries, or as to the amount SS Supply paid to settle with Mr.

Ercanbrack. Indeed, the jury expressly found that SS Supply was a proximate cause and



appropriately apportioned fault. While disclosing the fact of settlement to the jury was
proper, it would have been improper to disclose the amount of the settlement.

Finally, as the Court will see in analyzing the various alleged errors and mis-
conduct asserted by Oakwood, this is not a case in which the accumulation of error
amounts to a determination that Oakwood did not receive a fair trial. Oakwood was
“entitled to a fair trial but not a perfect one, for there are no perfect trials.” McDonough

Power Equipment, Inc. v. Greenwood, 464 U.S. 548, 552 (1984).

ARGUMENT

I THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN ADMIT-
TING DR. ALEX’S EXPERT TESTIMONY.

The trial court acted well within its discretion in allowing Mr. Ercanbrack to
present expert opinion testimony from Dr. Frank Alex. Dr. Alex is a highly qualified
metallurgist who has been specializing in the field of failure analysis for nearly forty
years. Dr. Alex visually and microscopically examined the pipe recovered from the
Ercanbrack home, consulted manufacturing standards, made mathematical calculations,
performed various re-enactment tests, read and analyzed depositions of Oakwood em-
ployees, viewed a videotape of Oakwood’s manufacturing process, and went to a sales lot
to examine a similar home. In reliance on these sources and on his own knowledge and
experience in metallurgical failure analysis, Dr. Alex concluded that Oakwood defec-
tively threaded and inserted the pipes comprising the home’s propane system, and that
these defects most likely led to the explosion.

Under Rule 702, “Scientific, technical, or other specialized knowledge” is



admissible if it will “assist the trier of fact to understand the evidence or determine a fact
in issue.” Utah R. Evid. 702. Expert testimony is generally admissible where “‘the
subject matter is not one of common observation or knowledge, or in other<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>