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AMENDMENT X1IV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCESS;
EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION; DISQUALIFICATION OF
OFFICERS; PUBLIC DEBT; ENFORCEMENT

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall make
or enforce any law which shall abridge the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or property, withou" due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding Indians not
taxed. But when the right to vote at any election for the choice of electors for President and Vice
President of the United States, Representatives in Congress, the Executive and Judicial officers of a
State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United States, or in any way abridged,
except for participation in rebellion, or other crime, the basis of representation therein shall be
reduced in the proportion which the number of such male citizens shall bear to the whole number of
male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and
Vice President, or hold any office, civil or military, under the United States, or under any State, who,
having previously taken an oath, as a member of Congress, or as an officer of the United States, or
as a member of any State legislature, or as an executive or judicial officer of any State, to support
the Constitution of the United States, shall have engaged in insurrection or rebellion against the
same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of
each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts
incurred for payment of pensions and bounties for services in suppressing insurrection or rebellion,
shall not be questioned. But neither the United States nor any State shall assume or pay any debt or
obligation incurred in aid of insurrection or rebellion against the United States, or any claim for the
loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and
void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of
this article.



UT ST § 78-2-2
U.C.A. 1953 § 78-2-2

Cc

UTAH CODE, 1953
TITLE 78. JUDICIAL CODE
PART I. Courts
CHAPTER 2. SUPREME COURT

Copyright © 2003 by Matthew Bender & Company, Inc., a membker

of the LexisNexis Group.

Current through 2003 First Special Session

78-2-2 Supreme Court jurisdiction.

(1) The Supreme Court has original jurisdiction to answer questions cf state law
certified by a court of the United States.

(2) The Supreme Court has original jurisdiction to issue all extraordinary writs
and authority to issue all writs and process necessary to carry into effect its

orders, judgments, and decrees or in aid of its jurisdiction.

(3) The Supreme Court has appellate jurisdiction, including jurisdiction of
interlocutory appeals, over:

(a) a judgment of the Court of Appeals;

(b) cases certified to the Supreme Court by the Court of Appeals prior to
final judgment by the Court of Appeals;

(c) discipline of lawyers;
(d) final orders of the Judicial Conduct Commission;

(e) final orders and decrees in formal adjudicative proceedings originating
with:

(i) the Public Service Commission;

(1i) the State Tax Commission;

(iii) the School and Institutional Trust Lands Board of Trustees;
(iv) the Board of 0il, Gas, and Mining;

(v) the state engineer; or

(vi) the executive director of the Department of Natural Resources reviewing
actions of the Division of Forestry, Fire and State Lands;

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works

Page 1



UT ST § 78-2-2 Page 2
U.C.A. 1953 § 78-2-2

(£) final orders and decrees of the district court review of infcrmal
adjudicative proceedings of agencies under Subsection (3) (e);

(g) a final judgment or decree of any, ccurt of record holding a statute of the
United States or this state unconstitutiocnal on its face under the Constitution of

the United States or the Utah Constitutior;

(h) interlocutory appeals from any court of record involving a charge of a
first degree or capital felony;

(i) appeals from the district court involving a conviction or charge of a
first degree felony or capital felony:

(j) orders, judgments, and decrees of any court of record over which the Court
of Appeals does not have original appellate jurisdiction; and

(k) appeals from the district court of orders, judgments, or decr=es ruling on
legislative subpoenas.

(4) The Supreme Court may transfer to the Tcurt of Appeals any of the matters
over which the Supreme Court has original appellate jurisdiction, except:

(a) capital felony convictions or an appeal of an interlocutory order of a
court of record involving a charge of a capital felony;

(b) election and voting contests;

(c) reapportionment of election districts;

(d) retention or removal of public cofficers;

(e) matters involving legislative subpoenas; and

(f) those matters described in Subsecticns (3) (a) through (d).

(5) The Supreme Court has sole discreticn in granting or denying a petition for
writ of certiorari for the review of a Court of Appeals adjudication, but the
Supreme Court shall review those cases certified to it by the Court of Appeals
under Subsection (3) (b).

(6) The Supreme Court shall comply with the requirements of Title €2, Chapter

46b, Administrative Procedures Act, in its review of agency adjudicative
proceedings.

History: C. 1953, 78-2-2, enacted by L. 1936, ch. 47, § 41; 1987, ch. 1lel, § 303;
1988, ch. 248, § 5; 1989, ch. 67, § 1; 19%Z, ch. 127, § 11; 1994, ch. 1%1, § 2;
1995, ch. 2¢7, § S; 1995, ch. 299, § 46; 1%%¢, ch. 159, § 18; 2001, ch. 302, § 1.

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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UTAH CODE, 1953
TITLE 78. JUDICIAL CODE
PART II. Actions, Venue, Limitation of Actions
CHAPTER 15. PRODUCT LIABILITY ACT

Copyright € 2003 by Matthew Bender & Ccmpany,, Inc., a member

of the LexisNexis Group.

Current through 2003 First Special Session

78-15-6 Defect or defective condition making product unreasonably dangerous
--Rebuttable presumption.

Ir any action for damages for personal injury, death, or property damage
allegedly caused by a defect in a product:

¢1) No product shall be considered to have a defect or to be in a defective
condition, unless at the time the product was sold by the manufacturer or cther
initial seller, there was a defect or defective conditicn in the product which
made the product unreasonably dangerous to the user or consumer.

'2) As used in this act, "unreasonably dangerous" means that the product was
dans=rous to an extent beyond which would be contemplated by the ordinary and
prudent buyer, consumer or user of that product in that community considering the
product's characteristics, propensities, risks, dangers and uses together with any
actual knowledge, training, or experience possessed by that particular buyer, user
Cr ooonsumer.

"3} There is a rebuttable presumption that a product is free from any defect
cr defective condition where the alleged defect in the plans or designs for the
product or the methods and techniques of manufacturing, inspecting and testing the
S iact were in conformity with government standards established for that industry
which were in existence at the time the plans or designs for the product or the
meth_ds and techniques of manufacturing, inspecting and testing the product were
aderted.

O

History: C. 1953, 78-15-6, enacted by L. 1977, ch. 149, § 6.

NOTES, REFERENCES, AND ANNOTATIONS

Meaning of 'this act'. --The phrase "this act" in Subsection (2) means Laws
1277, Chapter 149, which enacted this chapter.

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



CONSTITUTION OF UTAH

PREAMBLE
Article
I. Declaration of Rights
II. State Boundaries
III. Ordinance
IV. Elections and Right of Suffrage
V. Distribution of Powers
V1. Legislative Department
Executive Department
Judicial Department
IX. Congressional and Legislative Apportionment
X. Education
XI. Local Governments

XII. Corporations
XIII. Revenue and Taxation
XIV. Public Debt
XV. Militia
XVI. Labor
XVII. Water Rights
XVIII. Forestry
XIX. Public Buildings and State Institutions
XX. Public Lands
XXI. Salaries
XXII. Miscellaneous
XXIII. Amendment and Revision
XXIV. Schedule

PREAMBLE

Grateful to Almighty God for life and liberty, we, the people
of Utah, in order to secure and perpetuate the principles of
free government, do ordain and establish this CONSTITU-
TION. 1896

ARTICLE I
DECLARATION OF RIGHTS

Section
1. [Inherent and inalienable rights.]
2. [All political power inherent in the people.]
3. [Utah inseparable from the Union.]
4. [Religious liberty.]
5. [Habeas corpus.]
6. [Right to bear arms.]
7. [Due process of law.]
8. [Offenses bailable.]
9. [Excessive bail and fines — Cruel punishments.]
10. [Trial by jury.]
11. [Courts open — Redress of injuries.]
12. [Rights of accused persons.]
13. [Prosecution by information or indictment — Grand jury.]
14. [Unreasonable searches forbidden — Issuance of war-
rant.]
15. [Freedom of speech and of the press — Libel.]
16. [No imprisonment for debt — Exception.]
17. [Elections to be free — Soldiers voting.]
18. [Attainder — Ex post facto laws — Impairing contracts.]
19. [Treason defined — Proof.]
20. [Military subordinate to the civil power.]
21. [Slavery forbidden.]
22. [Private property for public use.]
23. [Irrevocable franchises forbidden.]
24. [Uniform operation of laws.]
25. [Rights retained by people.]
26. [Provisions mandatory and prohibitory.]

Section
27. [Fundamental rights.]
28. [Declaration of the rights of crime victims.}

Section 1. [Inherent and inalienable rights.]

All men have the inherent and inalienable right to enjoy and
defend their lives and liberties; to acquire, possess and protect
property; to worship according to the dictates of their con-
sciences; to assemble peaceably, protest against wrongs, and
petition for redress of grievances; to communicate freely their
thoughts and opinions, being responsible for the abuse of that
right. 1896

Sec. 2. [All political power inherent in the people.]
All political power is inherent in the people; and all free
governments are founded on their authority for their equal
protection and benefit, and they have the right to alter or
reform their government as the public welfare may require.
1896

Sec. 3. [Utah inseparable from the Union.]

The State of Utah is an inseparable part of the Federal
Union and the Constitution of the United States is the
supreme law of the land. 1896

Sec. 4. [Religious liberty.]

The rights of conscience shall never be infringed. The State
shall make no law respecting an establishment of religion or
prohibiting the free exercise thereof; no religious test shall be
required as a qualification for any office of public trust or for
any vote at any election; nor shall any person be incompetent
as a witness or juror on account of religious belief or the
absence thereof. There shall be no union of Church and State,
nor shall any church dominate the State or interfere with its
functions. No public money or property shall be appropriated
for or applied to any religious worship, exercise or instruction,
or for the support of any ecclesiastical establishment. 1999

Sec. 5. [Habeas corpus.]

The privilege of the writ of habeas corpus shall not be
suspended, unless, in case of rebellion or invasion, the public
safety requires it. 1896

Sec. 6. [Right to bear arms.]

The individual right of the people to keep and bear arms for
security and defense of self, family, others, property, or the
state, as well as for other lawful purposes shall not be
infringed; but nothing herein shall prevent the legislature
from defining the lawful use of arms. 1984 (2nd S.S.)

Sec. 7. [Due process of law.]
No person shall be deprived of life, liberty or property,
without due process of law. 1896

Sec. 8. [Offenses bailable.]
(1) All persons charged with a crime shall be bailable
except:
(a) persons charged with a capital offense when there is
substantial evidence to support the charge; or
(b) persons charged with a felony while on probation or
parole, or while free on bail awaiting trial on a previous
felony charge, when there is substantial evidence to
support the new felony charge; or
(c) persons charged with any other crime, designated
by statute as one for which bail may be denied, if there is
substantial evidence to support the charge and the court
finds by clear and convincing evidence that the person
would constitute a substantial danger to any other person

765



witnesses to testity that a substance appeared to be a
narcotic, so long as a foundation of familiarity with the
substance is established. See, e.g, United States v. West-
brook, 896 F.2d 330 (8th Cir. 1990) (two lay witnesses who
were heavy amphetamine users were properly permitted to
testify that a substance was amphetamine; but it was error to
permit another witness to make such an identification where
she had no experience with amphetamines). Such testimony
is not based on specialized knowledge within the scope of
Rule 702, but rather is based upon a layperson’s personal
knowledge. If, however, that witness were to describe how a
narcotic was manufactured, or to describe the intricate work-
ings of a narcotic distribution network, then the witness
would have to qualify as an expert under Rule 702. United
States v . Figueroa-Lopez, supra.

The amendment incorporates the distinctions set forth in
State v. Brown, 836 S.W.2d 530, 549 (1992), a case involving
former Tennessee Rule of Evidence 701, a rule that preclud-
ed lay witness testimony based on “special knowledge.” In
Brown, the court declared that the distinction between lay
and expert witness testimony is that lay testimony “results
from a process of reasoning familiar in everyday life,” while
expert testimony “results from a process of reasoning which
can be mastered only by specialists in the field.” The court in
Brown noted that a lay witness with experience could testify
that a substance appeared to be blood, but that a witness
would have to qualify as an expert before he could testify
that bruising around the eyes is indicative of skull trauma.
That is the kind of distinction made by the amendment to
this Rule.

GAP Report—Proposed Amendment to Rule 701

The Committee made the following changes to the publish-

ed draft of the proposed amendment to Evidence Rule 701:

1. The words “within the scope of Rule 702" were
added at the end of the proposed amendment, to empha-
size that the Rule does not require witnesses to qualify as
experts unless their testimony is of the type traditionally
considered within the purview of Rule 702. The Committee

Note was amended to accord with this textual change.

2. The Committee Note was revised to provide further
examples of the kind of testimony that could and could not
be proffered under the limitation imposed by the proposed
amendment.

Rule 702. Testimony by Experts

If scientific, technical, or other specialized knowl-
edge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience,
training, or education, may testify thereto in the form
of an opinion or otherwise, if (1) the testimony is
based upon sufficient facts or data, (2) the testimony
is the product of reliable principles and methods, and
(3) the witness has applied the principles and methods
reliably to the facts of the case.
(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat. 1937; Apr. 17,
2000, eff. Dec. 1, 2000.)

ADVISORY COMMITTEE NOTES

.1972 Proposed Rules

An intelligent evaluation of facts is often difficult or impos-
sible without the application of some scientific, technical, or

. therefore superfluous and a waste of time.

other specialized knowledge. The most common source of
this knowledge is the expert witness, although there are
other techniques for supplying it.

Most of the literature assumes that experts testify only in
the form of opinions. The assumption is logically unfounded.
The rule accordingly recognizes that an expert on the stand
may give a dissertation or exposition of scientific or other
principles relevant to the case, leaving the trier of fact to
apply them to the facts. Since much of the criticism of
expert testimony has centered upon the hypothetical ques-
tion, it seems wise to recognize that opinions are not indis-
pensable and to encourage the use of expert testimony in
non-opinion form when counsel believes the trier can itself
draw the requisite inference. The use of opinions is not
abolished by the rule, however. It will continue to be
permissible for the experts to take the further step of
suggesting the inference which should be drawn from apply-
ing the specialized knowledge to the facts. See Rules 703 to
705.

Whether the situation is a proper one for the use of expert
testimony is to be determined on the basis of assisting the
trier. “There is no more certain test for determining when
experts may be used than the common sense inquiry whether
the untrained layman would be qualified to determine intelli-
gently and to the best possible degree the particular issue
without enlightenment from those having a specialized un-
derstanding of the subject involved in the dispute.” Ladd,
Expert Testimony, 5 Vand.L.Rev. 414, 418 (1952). When
opinions are excluded, it is because they are unhelpful and
7 Wigmore
§ 1918.

The rule is broadly phrased. The fields of knowledge
which may be drawn upon are not limited merely to the
“scientific” and “technical” but extend to all “specialized”
knowledge. Similarly, the expert is viewed, not in a narrow
sense, but as a person qualified by “knowledge, skill, experi-
ence, training or education.” Thus within the scope of the
rule are not only experts in the strictest sense of the word,
e.g., physicians, physicists, and architects, but also the large
group sometimes called “skilled” witnesses, such as bankers
or landowners testifying to land values.

2000 Amendments

Rule 702 has been amended in response to Daubert 1.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and
to the many cases applying Daubert, including Kuniho Tire
Co. v. Carmichael, 119 S.Ct. 1167 (1999). In Dauwubert the
Court charged trial judges with the responsibility of acting
as gatekeepers to exclude unreliable expert testimony, and
the Court in Kumho clarified that this gatekeeper function
applies to all expert testimony, not just testimony based in
science. See also Kwumho, 119 S.Ct. at 1178 (citing the
Committee Note to the proposed amendment to Rule 702,
which had been released for public comment before the date
of the Kumho decision). The amendment affirms the trial
court’s role as gatekeeper and provides some general stan-
dards that the trial court must use to assess the reliability
and helpfulness of proffered expert testimony. Consistently
with Kumho, the Rule as amended provides that all types of
expert testimony present questions of admissibility for the
trial court in deciding whether the evidence is reliable and
helpful. Consequently, the admissibility of all expert testimo-
ny is governed by the principles of Rule 104(a). Under that

Complete Annotation Materials, see Title 28 U.S.C.A.

426



657

son v. All-Star Delivery, Inc., 1999 UT 109, 992
P.2d 969.

Defendant’s statements to one individual
that he would be better off killing his wife than
divorcing her, to his girlfriend that his wife was
going to have an “accident,” and to another
individual asking him to kill his wife were
relevant as they tended to demonstrate defen-
dant had a plan, intent, and motive to kill his
wife. State v. Mead, 2001 UT 58, 27 P.3d 1115.

In prosecution for child abuse and murder,
detective’s testimony about a videotape in
which defendant was shown beating his wife
with whips and straps was relevant, as it was
consistent with the bruises inflicted on the
child and helped to identify defendant as the
abuser. State v. Fedorowicz, 2002 UT 67, 52
P.3d 1194.

Scientific evidence.

The Frye test (that scientific tests still in the
experimental stages should not be admitted in
evidence, but that scientific testimony deduced
from a well recognized scientific principle or
discovery is admissible if the scientific principle
is sufficiently established) is a valid test,

UTAH RULES OF EVIDENCE

Rule 403

though not necessarily an exclusive test, for
determining when scientific evidence is suffi-
ciently reliable to be admitted and is not incon-
sistent with Rules 402, 403, and 702 of the
Utah Rules of Evidence. Kofford v. Flora, 744
P.2d 1343 (Utah 1987).

Standard of review.

The judgment of the trial court admitting or
excluding evidence will not be reversed unless
it is shown that the discretion exercised therein
has been abused. Terry v. Zions Coop. Mercan-
tile Inst., 605 P.2d 314 (Utah 1979), overruled
on other grounds, McFarland v. Skaggs Cos.,
Inc., 678 P.2d 298 (Utah 1984).

Cited in State v. Larsen, 828 P.2d 487 (Utah
Ct. App. 1992); Salt Lake City v. Alires, 2000
UT App 244, 9 P.3d 769; Campbell v. State
Farm Mut. Auto. Ins. Co., 2001 UT 89, 432
Utah Adv. Rep. 44, — P.3d —, cert. granted, —
US. —, 122 S. Ct. 2326. 153 L. Ed. 2d 138
(2002); State v. Bradley, 2002 UT App 348, 57
P.3d 1139; State v. Holbert, 2002 UT App 364,
58 P.3d 877: State v. Houskeeper, 2002 UT 118,
462 Utah Adv. Rep. 24, — P.3d —.

COLLATERAL REFERENCES

Utah Law Review. — United States v.
Downing: Novel Scientific Evidence and the
Rejection of Frye, 1986 Utah L. Rev. 839.

Note, Establishing Paternity Through HLA
Testing: Utah Standards for Admissibility, 1988
Utah L. Rev. 717.

The Mysterious Creation of Search and Sei-
zure Exclusionary Rules Under State Constitu-
tions: The Utah Example, 1993 Utah L. Rew.
751.

Note, Utah Rule of Evidence 403 and Grue-
some Photographs: Is a Picture Worth Anything
in Utah?, 1996 Utah L. Rev. 1131.

A.L.R. — Admissibility of voice stress evalu-
ation test results or of statements made during
test, 47 A.L.R.4th 1202.

Admissibility and weight of evidence of prior
misidentification of accused in connection with
commission of crime similar to that presently
charged, 50 A.L.R.4th 1049.

Products liability: admissibility of evidence of
absence of other accidents, 51 A.L.R.4th 1186.

Thermographic tests: admissibility of test

results in personal injury suits, 56 A.L.R.4th
1105.

Criminal law: dog scent discrimination line-
ups, 63 A.L.R.4th 143.

Products liability: admissibility of experi-
mental or test evidence to disprove defect in
motor vehicle, 64 A.L.R.4th 125.

Admissibility, in criminal cases, of evidence
of electrophoresis of dried evidentiary
bloodstains, 66 A.L.R.4th 588.

Admissibility, in prosecution for sex-related
offense, of results of tests on semen or seminal
fluids, 75 A.L.R.4th 897.

Admissibility of hypnotically refreshed or en-
hanced testimony, 77 A.L.R.4th 927.

Admissibility of DNA identification evidence,
84 A.L.R.4th 313.

Admissibility in evidence of composite pic-
ture or sketch produced by police to identify
offender, 23 A.L.R.5th 672.

Admissibility of results of presumptive tests
indicating presence of blood on object, 82
A.L.R.5th 67.

Rule 403. Exclusion of relevant evidence on grounds of
prejudice, confusion, or waste of time.

Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue delay, waste of
time, or needless presentation of cumulative evidence.

Advisory Committee Note. — This rule is
the federal rule, verbatim, and is substantively
comparable to Rule 45, Utah Rules of Evidence
(1971) except that “surprise” is not included as
a basis for exclusion of relevant evidence. The
change in language is not one of substance,
since “surprise” would be within the concept of

“unfair prejudice” as contained in Rule 403. See
also Advisory Committee Note to Federal Rule
403 indicating that a continuance in most in-
stances would be a more appropriate method of
dealing with “surprise.” See also Smith v.
Estelle, 445 F. Supp. 647 (N.D.. Tex. 1977)
(surprise use of psychiatric testimony in capital



Competency of nonexpert witness to testify,
in criminal case, based upon personal observa-
tion, as to whether person was under the influ-
ence of drugs, 21 A.L.R.4th 905.

Admissibility of lay witness interpretation of
surveillance photograph or videotape, 74
A.L.R.5th 643.

Rule 702. Testimony by experts.

If scientific, technical, or other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training, or education,
may testify thereto in the form of an opinion or otherwise.

Advisory Committee Note. — This rule is
the federal rule, verbatim. Rule 56(2), Utah
Rules of Evidence (1971), was substantially the
same.

Cross-References. — Blood tests to deter-
mine parentage, expert testimony, §§ 78-45a-7,
78-45a-10.

Discovery of expert’s opinion, Rule 26(bX4),
U.R.C.P.

Drug paraphernalia, expert opinion in deter-
mining nature of object as, § 58-37a-4.

Pretrial conference, consideration of limiting
number of expert witnesses, Rule 16, U.R.C.P.

NOTES TO DECISIONS

Basis for opinion.
Discretion of court.
Foundation.

Polygraph evidence.
Probative value.
Qualification as expert.
Reliability.

Scientific evidence.
—DNA testing.

— Hypnosis.

— Polygraph examinations.
Subjects of opinion.
—Drug use.
—Identification.
—Recording.
—Securities fraud.
—Sexual abuse.
—Simulation.
—Suicide.

Cited.

Basis for opinion.

Testimony of expert witness who relied on
conversations with witnesses out of court was
admissible, since he may have meant he found
statements of witnesses reliable for purposes of
his making judgment. Lamb v. Bangart, 525
P.2d 602 (Utah 1974).

Facts or data used by a properly qualified
expert in forming an opinion need not be in
evidence if they are of a type reasonably relied
on by experts in the witness’s field of expertise.
Barson ex rel. Barson v. E.R. Squibb & Sons,
682 P.2d 832 (Utah 1984).

Trial court did not err in allowing an expert’s
testimony relating to drug experience reports
not in evidence. Barson ex rel. Barson v. E.R.
Squibb & Sons, 682 P.2d 832 (Utah 1984).

Expert’s testimony was properly excluded
where witness was unable to give his opinion
based upon data made known to him at trial,
as, absent personal knowledge of the facts, this
was the only ground on which the evidence
could have come in. Highland Constr. Co. v.
Union Pac. R.R., 683 P.2d 1042 (Utah 1984).

Testimony by a medical examiner that he had
changed the cause of death on a death certifi-

cate from “accident pending investigation” to
“homicide,” upon learning of statements made
by two witnesses to a detective, was not im-
proper under this rule; the examiner’s ultimate
testimony before the jury was that the physical
evidence of the victim’s death was consistent
with both accident and homicide. State v. Mead,
2001 UT 58, 27 P.3d 1115.

Discretion of court.

It is within the discretion of the trial court to
determine the suitability of expert testimony in
a case and the qualifications of the proposed
expert witness. State v. Clayton, 646 P.2d 723
(Utah 1982); State v. Espinoza, 723 P.2d 420
(Utah 1986).

Under this rule, the trial court has discretion
to determine the qualification of an expert
witness to give an opinion on a particular
matter, and to rule on the admissibility of the
expert’s testimony. Schindler v. Schindler, 776
P.2d 84 (Utah Ct. App. 1989).

Because the court based its decision to ex-
clude the expert testimony on the judge’s mis-
conception of the law, that decision was neces-
sarily an abuse of discretion. Gaw v. State, 798
P.2d 1130 (Utah Ct. App. 1990).

In exercising its discretion, a trial court
should require a medical expert witness to
demonstrate familiarity with the applicable
standard of care based on more than just a
review of the documents in the particular case.
Dikeou v. Osborn, 881 P.2d 943 (Utah Ct. App.
1994).

Where an expert testified that his opinion
was “basically speculation” the trial court did
not abuse its discretion in striking the expert’s
opinion from the record. Stevensen v. Goodson,
924 P.2d 339 (Utah 1996).

Foundation.

Expert witness’s testimony on the profile of a
sexually abused child lacked proper foundation,
because the state offered no foundational testi-
mony as to the scientific reliability or general
acceptability for the use of either the sexual
abuse profile or the witness’s “credibility as-
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of electrophoresis of dried
bloodstains, 66 A.L.R.4th 588.

Admissibility of expert testimony that item of
clothing or footgear belonged to, or was worn
by, particular individual, 71 A.L.R.4th 1148.

Admissibility of hypnotically refreshed or en-
hanced testimony, 77 A.L.R.4th 927.

Admissibility of lie detector test results, or of
offer or refusal to take test, in attorney disci-
plinary proceeding, 79 A.L.R.4th 576.

Right of indigent defendant in criminal case
to aid of state by appointment of investigator or

_expert, 81 A L.R.4th 259.

Admissibility, in criminal prosecution, of ex-
pert opinion allegedly stating whether drugs
were possessed with intent to distribute —
state cases, 83 A.L.R.4th 629.

Admissibility of expert opinion stating
whether a particular knife was, or could have
been, the weapon used in a crime, 83 A.L.R.4th
660.

Right of indigent defendant in state criminal
case to assistance of psychiatrist or psycholo-
gist, 85 A.L.R.4th 19.

Admissibility, in criminal prosecution, of ex-
pert opinion evidence as to “blood splatter”
interpretation, 9 A.L.R.5th 369.

Propriety of questioning expert witness re-
garding specific incidents or allegations of ex-
pert’s unprofessional conduct or professional
negligence, 11 A.L.R.5th 1.

Admissibility, in homicide prosecution, of ev-
idence as to tests made to ascertain distance
from gun to victim when gun was fired, 11
A.LR.5th 497.

Cautionary instructions to jury as to reliabil-
ity of, or factors to be considered in evaluating,
voice identification testimony, 17 A.L.R.5th
851.

Necessity of expert testimony on issue of
permanence of injury and future pain and suf-
fering, 20 A.L.R.5th 1.

Admissibility of evidence of voice identifica-
tion of defendant as affected by allegedly sug-
gestive voice lineup procedures, 55 A.L.R.5th
423.

Admissibility of expert testimony concerning

evidentiary

Rule 703

domestic-violence syndromes to assist jury in
evaluating victim’s testimony or behavior, 57
A.L.R.5th 315.

Admissibility of expert testimony regarding
questions of domestic law, 66 A.L.R.5th 135.

Admissibility of expert testimony as to sus-
ceptibility of defendant to inducement for pur-
pose of establishing entrapment defense, 70
A.L.R.5th 491.

Admissibility of expert testimony regarding
credibility of confession, 73 A.L.R.5th 581.

Admissibility of results of presumptive tests
indicating presence of blood on object, 82
A.L.R.5th 67.

Admissibility of expert testimony regarding
reliability of accused’s confession where ac-
cused allegedly suffered form mental disorder
or defect at time of confession, 82 A.L.R.5th
591.

Admissibility of expert and opinion evidence
as to cause or origin of fire — modern civil
cases, 84 A.L.R.5th 69.

Admissibility of expert and opinion evidence
as to cause or origin of fire in criminal prosecu-
tion for arson or related offense — modern
cases, 85 A.L.R.5th 187.

Admissibility of expert testimony on Child
Sexual Abuse Accommodation Syndrome
(CSAAS) in criminal case, 85 A.L.R.5th 595.

Admissibility of expert testimony as to
proper techniques for interviewing children or
evaluating techniques employed in particular
case, 87 A.L.R.5th 693.

Post-Daubert standards for admissibility of
scientific and other expert evidence in state
courts, 90 A.L.R.5th 453.

Admissibility and weight of voice spectro-
graphic analysis evidence, 95 A.L.R.5th 471.

Admissibility of expert or opinion evidence —
Supreme Court cases, 177 A.L.R. Fed. 77.

Reliability of scientific technique and its ac-
ceptance within scientific community as affect-
ing admissibility, at federal trial, of expert
testimony as to result of test or study based on
such technique — modern cases, 105 A.L.R.
Fed. 299.

Rule 703. Bases of opinion testimony by experts.

The facts or data in the particular case upon which an expert bases an
opinion or inference may be those perceived by or made known to the expert at
or before the hearing. If of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon the subject, the facts or
data need not be admissible in evidence.

(Amended effective October 1, 1992.)

Advisory Committee Note. — This rule is
the federal rule, verbatim, and expands Rule
56(2), Utah Rules of Evidence (1971), which
limited facts or data not personally known to
the expert to those made known to him at the
hearing. The provision that the facts or data
upon which the expert relies for his opinion in a
particular field may be of the type “reasonably
relied upon by experts in the particular field in

forming opinions,” and need not otherwise be
admissible also seems to expand Rule 56(2),
Utah Rules of Evidence (1971). But see Lamb v.
Bangart, 525 P2d 602 (Utah 1974). Recent
Utah cases have tended towards recognition of
the position taken by this rule. Edwards v.
Didericksen, 597 P.2d 1328 (Utah 1979); Kallas
v. Kallas, 614 P.2d 641 (Utah 1980); State v.
Clayton, 639 P.2d 168 (Utah 1982).



roceedings as precluding waiver of privilege at Right of party to have attorney or physician
trial, 36 A.L.R.3d 1367. present during physical or mental examination
Necessity or permissibility of mental exami-  at instance of opposing party, 84 A.L.R.4th 558.
nation to determine competency or credibility
of complainant in sexual offense prosecution,
45 A.L.R.4th 310.

Rule 36. Request for admission.

(a) Request for admission.

(a)1) A party may serve upon any other party a written request for the
admission, for purpose of the pending action only, of the truth of any matters
within the scope of Rule 26(b) set forth in the request that relate to statements
or opinions of fact or of the application of law to fact, including the genuineness
of any documents described in the request. The request for admission shall
contain a notice advising the party to whom the request is made that, pursuant
to Rule 36, the matters shall be deemed admitted unless said request is
responded to within 30 days after service of the request or within such shorter
or longer time as the court may allow. Copies of documents shall be served with
the request unless they have been or are otherwise furnished or made
available for inspection and copying. Without leave of court or written
stipulation, requests for admission may not be served before the time specified
in Rule 26(d).

(a)(2) Each matter of which an admission is requested shall be separately
set forth. The matter is admitted unless, within thirty days after service of the
request, or within such shorter or longer time as the court may allow, the party
to whom the request is directed serves upon the party requesting the
admission a written answer or objection addressed to the matter, signed by the
party or by his attorney, but, unless the court shortens the time, a defendant
shall not be required to serve answers or objections before the expiration of 45
days after service of the summons and complaint upon him. If objection is
made, the reasons therefor shall be stated. The answer shall specifically deny
the matter or set forth in detail the reasons why the answering party cannot
truthfully admit or deny the matter. A denial shall fairly meet the substance of
the requested admission, and when good faith requires that a party qualify his
answer or deny only a part of the matter of which an admission is requested,
he shall specify so much of it as is true and qualify or deny the remainder. An
answering party may not give lack of information or knowledge as a reason for
failure to admit or deny unless he states that he has made reasonable inquiry
and that the information known or readily obtainable by him is insufficient to
enable him to admit or deny. A party who considers that a matter of which an
admission has been requested presents a genuine issue for trial may not, on
that ground alone, object to the request; he may, subject to the provisions of
Rule 37(c), deny the matter or set forth reasons why he cannot admit or deny
it.

(a)(3) The party who has requested the admissions may move to determine
the sufficiency of the answers or objections. Unless the court determines that
an objection is justified, it shall order that an answer be served. If the court
determines that an answer does not comply with the requirements of this rule,
it may order either that the matter is admitted or that an amended answer be
served. The court may, in lieu of these orders, determine that final disposition
of the request be'made at a pretrial conference or at a designated time prior to
trial. The provisions of Rule 37(a)(4) apply to the award of expenses incurred
in relation to the motion.

(b) Effect of admission. Any matter admitted under this rule is conclusively
established unless the court on motion permits withdrawal or amendment of
the admission. Subject to the provisions of Rule 16 governing amendment of a
pretrial order, the court may permit withdrawal or amendment when the
presentation of the merits of the action will be subserved thereby and the party
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who obtained the admission fails to satisfy the court that withdrawal or
amendment will prejudice him in maintaining his action or defense on the
merits. Any admission made by a party under this rule is for the purpose of the
pending action only and is not an admission by him for any other purpose nor
may it be used against him in any other proceeding.
(Amended effective Jan. 1, 1987; November 1, 1999.)

Advisory Committee Note. — The 1986
amendment to this rule varies from the present
rule and the federal rule in that it requires the
request for admission to advise the party on
whom the request is made of the consequences
of failure to respond, i.e., that the matter will be
deemed admitted for the purposes of the pend-
ing action.

For a complete explanation of the 1999
amendments to this rule and the interrelation-
ship of these amendments with the other dis-
covery changes, see the advisory committee

note appended to Rule 26. The Supreme Court
order approving the amendments directed that
the new procedures be applicable only to cases
filed on or after November 1, 1999.

Amendment Notes. — The 1999 amend-
ment added the Subdivision (aX1) to (a)3)
designations and rewrote the last sentence in
Subdivision (aX1).

Compiler’s Notes. — This rule corresponds
to Rule 36, F.R.C.P.

Cross-References. — Service of summons
and complaint, U.R.C.P. 4.

NOTES TO DECISIONS

Amendment to admissions.

Denial of admission.

Effect of admissions.

— Affidavit contradicting admissions.
— Introducing admissions into evidence.
— Offer of proof contrary to admission.
— Relief from judgment.

Failure to respond.

—Deemed admitted.

—Failure to file response with court.
— Objectionable matter.

— Prison inmate.

—Reasonable excuse.

Implicit motion to withdraw.

Matter of law.

Motion to dismiss.

— Tolling.

Privilege against self-incrimination.
Punitive damages.

Withdrawal of admissions.

Cited.

Amendment to admissions.

Because the trial court’s decision to grant a
motion under Subdivision (b) is not entirely
discretionary, it is reviewed in two steps; first,
its determinations as to whether amendment or
withdrawal would serve the presentation of the
merits and whether amendment or withdrawal
would result in prejudice to the nonmoving
party are reviewed, and, second, its discretion
to grant or deny the motion is reviewed.
Langeland v. Monarch Motors, Inc., 952 P.2d
1058 (Utah 1998).

To show that a presentation of the merits of
an action would be served by amendment or
withdrawal of an admission, the party seeking
amendment or withdrawal of an admission
must (1) show that the matters deemed admit-
ted against it are relevant to the merits of the
underlying cause of action, and (2) introduce
some evidence by affidavit or otherwise of spe-
cific facts indicating that the matters deemed
admitted against it are in fact untrue.

Langeland v. Monarch Motors, Inc., 952 P.2d
" 1058 (Utah 1998).

The test of whether a party will be prejudiced

by the withdrawal of an admission is whether
the party is now any less able to obtain the
evidence required to prove the matter which
was admitted than he would have been at the
time the admission was made. Langeland v.
Monarch Motors, Inc., 952 P.2d 1058 (Utah
1998).

Denial of admission.

To deny a request for admission “specifically,”
as the word is used in this rule, means that
denials must be forthright, specific, and un-
qualified, and it is well established that a mere
refusal to admit is not sufficient to constitute a
denial under this rule. Bair v. Axiom Design,
L.L.C, 2001 UT 20, 20 P.3d 388.

Effect of admissions.

—Affidavit contradicting admissions.
When defendant failed to respond to plain-
tiff’s request for admission and made no motion
to withdraw or amend the admissions but
merely submitted an affidavit seeking to con-
tradict the requested admissions, the requested
admissions were deemed admitted under Sub-
division (a) and conclusively established under
Subdivision (b). W.W. & W.B. Gardner, Inc. v.
Park W. Village, Inc., 568 P.2d 734 (Utah 1977).

—Introducing admissions into evidence.

Although matters admitted pursuant to this
rule are deemed conclusively established, that
fact does not relieve the party who wishes to
rely on those admissions from the necessity of
introducing them into evidence; plaintiff’s fail-
ure to introduce admissions into evidence fore-
closed him from relying on them in the re-
quested instructions to.the jury. Massey v.
Haupt, 632 P.2d 824 (Utah 1981).

— Offer of proof contrary to admission.
Defendant’s statement in response to a re-
quest for admissions under this rule, that they
were drilling for oil after the joint operating
agreement was executed precluded proof that
the drilling was done by a corporation over
which the defendants had control. Mud Control
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liability against
A.L.R.3d 1070.

Appealability of order setting aside, or refus-
ing to set aside, default judgment, 8 A.L.R.3d
1272.

Defaulting defendant’s right to notice and
hearing as to determination of amount of dam-
ages, 15 A.L.R.3d 586.

Opening default or default judgment claimed
to have been obtained because of attorney’s

defaulting defendant, 8

180

mistake as to time or place of appearance, trial,
or filing of necessary papers, 21 A L.R.3d 1255.

Failure to give notice of application for de-
fault judgment where notice is required only by
custom, 28 A.L.R.3d 1383.

Failure of party or his attorney to appear at
pretrial conference, 55 A.L.R.3d 303.

Default judgments against the United States
under Rule 55(e) of the Federal Rules of Civil
Procedure, 55 A.L.R. Fed. 190.

Rule 56. Summary judgment.

(a) For claimant. A party seeking to recover upon a claim, counterclaim or
cross-claim or to obtain a declaratory judgment may, at any time after the
expiration of 20 days from the commencement of the action or after service of
a motion for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon all or any part
thereof.

(b) For defending party. A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought, may, at any time,
move with or without supporting affidavits for a summary judgment in his
favor as to all or any part thereof.

(¢) Motion and proceedings thereon. The motion, memoranda and affidavits
shall be filed and served in accordance with CJA 4-501. The judgment sought
shall be rendered if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there is a
genuine issue as to the amount of damages.

(d) Case not fully adjudicated on motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a
trial is necessary, the court at the hearing of the motion, by examining the
pleadings and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substantial controversy
and what material facts are actually and in good faith controverted. It shall
thereupon make an order specifying the facts that appear without substantial
controversy, including the extent to which the amount of damages or other
relief is not in controversy, and directing such further proceedings in the action
as are just. Upon the trial of the action the facts so specified shall be deemed
established, and the trial shall be conducted accordingly.

(e) Form of affidavits; further testimony; defense required. Supporting and
opposing affidavits shall be made on personal knowledge, shall set forth such
facts as would be admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated therein. Sworn or certified
copies of all papers or parts thereof referred to in an affidavit shall be attached
thereto or served therewith. The court may permit affidavits to be supple-
mented or opposed by depositions, answers to interrogatories, or further
affidavits. When a motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon the mere allegations
or denials of his pleading, but his response, by affidavits or as otherwise
provided in this rule, must set forth specific facts showing-that there is a
genuine issue for trial. If he does not so respond, summary judgment, if
appropriate, shall be entered against him.

(f) When affidavits are unavailable. Should it appear from the affidavits of a
party opposing the motion that he cannot for reasons stated present by
affidavit facts essential to justify his opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such
other order as is just.
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(g) Affidavits made in bad faith. Should it appear to the satisfaction of the
court at any time that any of the affidavits presented pursuant to this rule are
presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party employing them to pay to the other party the amount
of the reasonable expenses which the filing of the affidavits caused him to
incur, including reasonable attorney’s fees, and any offending party or attorney
may be adjudged guilty of contempt.

(Amended effective November 1, 1997.)

Compiler’s Notes. — This rule is similar to Cross-References. — Contempt generally,
Rule 56, F.R.C.P. §§ 78-7-18, 78-32-1 et seq.

NOTES TO DECISIONS

Affidavit. — Provision not jurisdictional.
—Contents. —Waiver of defect.
—Corporation. Procedural due process.
—Experts. Purpose.

—Extension of time to submit. Scope.

—Failure to submit.

— Inconsistency with deposition.
—Necessity of opposing affidavits.
——Resting on pleadings.
—Objection.

—Sufficiency.

——Hearsay and opinion testimony.

—Superseding pleadings.
—Unpleaded defenses.

— Verified pleading.
—Waiver of right to contest.
—When unavailable.
——Exclusive control of facts.
—Who may make.
Affirmative defense.
Answers to interrogatories.
Appeal.

—Adversely affected party.
—Standard of review.
Applicability.

Attorney’s fees.
Availability of motion.
Compliance with rule.
Cross-motions.

Damages.

Discovery.

Disputed facts.

Evidence.

—Admissions of plaintiff.
—Facts considered.
—Improper evidence.

— Proof.

— Unsupported motion.

— Weight of testimony.
Implicit rulings.

Improper party plaintiff.
Issue of fact.

—Contract interpretation.
—Corporate existenee. i - .-
—Deeds.

—Intent to remove trustee.
— Lease as security.

— Notice.

—Wills.

Judicial attitude.

Motion for new trial.
Motion to dismiss.

Motion to reconsider.
Notice.

Summary judgment improper.
— Damage to insured vehicle.
— Dispersal of interest.
—Findings by court.
—Foreclosure of trust deeds.
—Fraud or duress.
—Governmental immunity.

— Guardianship.

— Mortgage note.

— Negligence.

— Nonspecific denial of requests for admission.
—Note.

—Product liability action.
—Recovery for goods and services.
—Secured transaction.
—Stock ownership.

— Wrongful possession.
Summary judgment proper.

— Breach of fiduciary duty.
—Contract action.
——Waiver of claims.
—Contract terms.

— Deceit.

— Defamation.

—Duty of care.

—Employee status.
—Federal law.

—Fraud.

—Judicial immunity.
—Jurisdiction.

— Lease action.

— Misrepresentation.
—Negligence.

—Proximate cause.

—Res ipsa loquitur.
—Sovereign immunity.

Time for motion.

Written statement of grounds.
Cited.

Affidavit.

—Contents.

Specific facts are required to show whether
there is genuine issue for trial. Reagan Outdoor
Adv., Inc. v. Lundgren, 692 P.2d 776 (Utah
1984).

When a motion for summary judgment is
made under this rule, the affidavit of an ad-



(3) Subject to limitations imposed by law, any trial court of record may hold
court in any location designated by this rule.
(Added effective January 1, 1992; amended effective November 15, 1995;
November 1, 2001; April 1, 2003.)

Amendment Notes. — The 2001 amend- The 2003 amendment deleted “Murray™ and
ment deleted “Park City” from the list of loca- “Roy” from the list of municipalities in Subdi-
tions of trial courts and added new Subdivision  vision (1).

(2), redesignating former Subdivision (2) as (3).

Rule 4-408.01. Responsibility for administration of trial
courts.

Intent:

To designate the court locations administered directly through the admin-
istrative office of the courts and those administered through contract with local
government pursuant to § 78-3-21.

Applicability:

This rule shall apply to the trial courts of record and to the administrative
office of the courts.
Statement of the Rule:

(1) All locations of the juvenile court shall be administered directly through
the administrative office of the courts.

(2) All locations of the district court shall be administered directly through
the administrative office of the courts, except the following, which shall be
administered through contract with county or municipal government pursuant
to § 78-3-21: Fillmore, Junction, Kanab, Loa, Manila, Manti, Morgan,
Panguitch, Randolph, and Salem.

(Added effective November 15, 1995; amended effective January 27, 1997,
November 1, 1998; November 1, 2001.)

Amendment Notes. — The 2001 amend-
ment deleted “Coalville” and “Park City” from
the list in Subdivision (2).

ARTICLE 5. CIVIL PRACTICE

Rule 4-501. Motions.

Intent:

To establish a uniform procedure for fil , supporting memoranda
and documents with the court.

To establish a uniform procedure for requesting and scheduling hearings on
dispositive motions.

To establish a procedure for expedited dispositions.

Applicability:

This rule shall apply to motion practice in all trial courts of record except
proceedings before the court commissioners and small claims cases. This rule
does not apply to petitions for habeas corpus or other forms of extraordinary
relief.

Statement of the Rule:
" (1) Filing and service of motions and memoranda.

(1)(A) Motion and supporting memoranda. All motions, except uncontested
or ex-parte matters, shall be accompanied by a memorandum of points and
authorities appropriate affidavits, and copies of or citations by page number to
relevant portions of depositions, exhibits or other documents relied upon in
support of the motion. Memoranda supporting or opposing a motion shall not
exceed ten pages in length exclusive of the “statement of material facts” as
provided in paragraph (2), except as waived by order of the court on ex-parte



application. If an ex-parte application is made to file an over-length memoran-
dum, the application shall state the length of the principal memorandum, and
if the memorandum is in excess of ten pages, the application shall include a
summary of the memorandum, not to exceed five pages.

(1XB) Memorandum in opposition to motion. The responding party shall file
and -serve upon all parties within ten days after service of a motion, a
memorandum in opposition to the motion, and all supporting documentation.
If the responding party fails to file a memorandum in opposition to the motion
within ten days after service of the motion, the moving party may notify the
clerk to submit the matter to the court for decision as provided in paragraph
(1)(D) of this rule.

(1XC) Reply memorandum. The moving party may serve and file a reply
memorandum within five days after service of the responding party’s memo-
randum.

(1)XD) Notice to submit for decision. Upon the expiration of the five-day
period @ file a reply memorandum, either party may notify the clerk to submit
the matter to the court for decision. The notification shall be in the form of a
separate written pleading and captioned “Notice to Submit for Decision.” The
Notice to Submit for Decision shall state the date on which the motion was
served, the date the memorandum in opposition, if any, was served, the date
the reply memorandum, if any, was served, and whether a hearing has been
requested. The notification shall contain a certificate of mailing to all parties.
If neither party files a notice, the motion will not be submitted for decision.

(2) Motions for summary judgment.

(2XA) Memorandum in support of a motion. The points and authorities in
support of a motion for summary judgment shall begin with a section that
contains a concise statement of material facts as to which movant contends no
genuine issue exists. The facts shall be stated in separate numbered sentences
and shall specifically refer to those portions of the record upon which the
movant relies.

(2XB) Memorandum in opposition to a motion. The points and authorities in
opposition to a motion for summary judgment shall begin with a section that
contains a verbatim restatement of each of the movant’s statement of facts as
to which the party contends a genuine issue exists followed by a concise
statement of material facts which support the party’s contention. Each
disputed fact shall be stated in separate numbered sentences and shall
specifically refer to those portions of the record upon which the opposing party
relies. All material facts set forth in the movant’s statement and properly
supported by an accurate reference to the record shall be deemed admitted for
the purpose of summary judgment unless specifically controverted by the
opposing party’s statement.

(3) Hearings.

(3)(A) A decision on a motion shall be rendered without a hearing unless
ordered by the court, or requested by the parties as provided in paragraphs
(3)XB) or (4) below.

(3)(B) In cases where the granting of a motion would dispose of the action or
any claim in the action on the merits with prejudice, either party at the time
of filing the principal memorandum in support of or in opposition to a motion
may file a written request for a hearing.

(3XC) Such request shall be granted unless the court finds that (a) the
motion or opposition to the motion is frivolous or (b) that the dispositive issue
or set of issues governing the granting or denial of the motion has been
authoritatively decided.

(3)(D) When a request for hearing is denied, the court shall notify the
requesting party. When a request for hearing is granted, the court shall set the
matter for hearing or notify the requesting party that the matter shall be
heard and the requesting party shall schedule the matter for hearing and
notify all parties of the date and time.



Rule 4-501 RULES OF JUDICIAL ADMINISTRATION 1158

(3XE) In those cases where a hearing is granted, a courtesy copy of the
motion, memorandum of points and authorities and all documents supporting
or opposing the motion shall be delivered to the judge hearing the matter at
least two working days before the date set for hearing. Copies shall be clearly
marked as courtesy copies and indicate the date and time of the hearing.
Courtesy copies shall not be filed with the clerk of the court.

(3)(F) If no written request for a hearing is made at the time the parties file
their principal memoranda, a hearing on the motion shall be deemed waived.

(3)(G) All dispositive motions shall be heard at least thirty (30) days before
the scheduled trial date. No dispositive motions shall be heard after that date
without leave of the court.

(3)(H) If a hearing has been requested and the non-moving party fails to file
a memorandum in opposition, the moving party may withdraw the request or
the court on its own motion may strike the request and decide the motion
without oral argument.

(4) Expedited dispositions. Upon motion and notice and for good cause
shown, the court may grant a request for an expedited disposition in any case
where time is of the essence and compliance with the provisions of this rule
would be impracticable or where the motion does not raise significant legal
issues and could be resolved summarily.

(5) Telephone conference. The court on its own motion or at a party’s request
may direct arguments of any motion by telephone conference without court
appearance. A verbatim record shall be made of all telephone arguments and
the rulings thereon if requested by counsel.

(Amended effective January 15, 1990; April 15, 1991; November 1, 1996;

November 1, 1998; April 1, 1999; April 1, 2001; November 1, 2001.)

Amendment Notes. — The 1999 amend-
ment substituted “claim” for “issues” in Subdi-
vision (3)XB).

The April 2001 amendment added the second
sentence to Subdivision (1)XD) and made stylis-
tic changes in the subdivision designations.

The November 2001 amendment, in Subdivi-
sion (2)(B), at the end of the first sentence

substituted the language beginning “contains a
verbatim restatement” for “a concise statement
of material facts as to which the party contends
a genuine issue exists” and deleted “and, if
applicable, shall state the numbered sentence
or sentences of the movants facts that are
disputed” at the end of the second sentence.

NOTES TO DECISIONS

Decisions sua sponte.
Purpose.

Request for hearing.
Supplemental memoranda.
When rule applies.

Cited.

Decisions sua sponte.

While a court may refrain from addressing a
matter that is not submitted for decision under
this rule, nothing in this rule or any other rule
bars a court from deciding such a matter sua
sponte. Scott v. Majors, 1999 UT App 139, 930
P.2d 214, cert. denied, 994 P.2d 1271 (Utah
1999).

No notice to submit for decision under this
rule is required, and a trial therefore correctly
determined that it could rule on pending mo-
tions sua sponte. Scott v. Majors, 1999 UT App
139, 980 P.2d 214, cert. denied, 994 P.2d 1271
(Utah 1999).

Purpose.

The purpose of the code of judicial adminis-
tration is not to create or modify substantive
rights of litigants, but to bring order to the
manner in which the courts operate. Scott v.

Majors, 1999 UT App 139, 980 P.2d 214, cert.
denied, 994 P.2d 1271 (Utah 1999).

Request for hearing.

Once a request for hearing by one of the
parties has been granted and the matter set for
hearing, the other party has a right to rely upon
such setting regardless of whether it made its
own request. Price v. Armour, 949 P.2d 1251
(Utah 1997).

Supplemental memoranda.

The plural “memoranda”in Subdivision (1) a)
refers to all memoranda received by the court
— from all parties that either oppose or support
any motion — and does not mean that each
party may submit more than one memoran-
dum; thus, the trial court was well within its
discretion in refusing to accept a supplemental
memorandum that was submitted without
prior invitation and outside the bounds of pro-
cedural rules. Hartford Leasing Corp. v. State,
888 P.2d 694 (Utah Ct. App. 1994).

When rule applies.
Because the defendants’ Rule 56(e) objection
to the plaintiff’s first affidavit was framed as a



theless to yield a substantially just result. The
judge has an affirmative responsibility to ac-
cord the absent party just consideration. The
lawyer for the represented party has the correl-

ative duty to make disclosures of material facts
known to the lawyer and that the lawyer rea-
sonably believes are necessary to an informed
decision.

NOTES TO DECISIONS

Cited in L.C. v. State, 963 P.2d 761 (Utah Ct.
App. 1998), cert. denied, 982 P2d 88 (Utah
1999); MacKay v. Hardy, 973 P.2d 941 (Utah

1998); Lieber v. ITT Hartford Ins. Ctr., Inc,,
2000 UT 90, 15 P.3d 1030.

ETHICS ADVISORY OPINIONS

Attorney’s hiring of attorney in same law firm
to collect debts.

Duties when client has materially misled court.

Unethical conduct.

Attorney’s hiring of attorney in same law
firm to collect debts.

There is no prohibition against an attorney’s
hiring another attorney to collect the debts of
the first attorney, even though the two attor-
neys are in the same law firm; however, if the
debt is incurred in connection with legal ser-
vices provided by the firm of the two lawyers,
Utah case law clearly prohibits the recovery.
Utah Ethics Advisory Op. No. 96-09 (Utah St.
Bar).

Duties when client has materially misled
court.
Counsel who knows that a client has materi-

ally misled the court may not remain silent and
continue to represent the client, because to do
so would be “assisting” the client in committing
a fraud on the court. Counsel is obligated to
remonstrate with the client and attempt to
persuade the client to rectify the misleading or
untruthful statements to the court, and if this
is unsuccessful, counsel must seek to withdraw.
If withdrawal is denied, counsel must disclose
the fraud to the court. Utah Ethics Advisory
Op. No. 00-06 (Utah St. Bar 2000).

Unethical conduct.

Depending on the facts and circumstances, it
may be unethical conduct for a lawyer to ma-
nipulate the judicial system by agreeing to
associate new counsel for the primary purpose
of provoking a judge’s recusal. Utah Ethics
Advisory Op. No. 01-03 (Utah St. Bar).

COLLATERAL REFERENCES

Utah Law Review. — Truth as Second Fid-
dle: Reevaluating the Place of Truth in the
Adversarial Trial Ensemble, 1988 Utah L. Rev.
799.

Brigham Young Law Review. — Rule 11
and Federalizing Lawyer Ethics, 1991 B.Y.U. L.
Rev. 959.

Rule 3.4. Fairness to opposing party and counsel.

A lawyer shall not:

(a) Unlawfully obstruct another party’s access to evidence or unlawfully
alter, destroy or conceal a document or other material having potential
evidentiary value. A lawyer shall not counsel or assist another person to do any
such act;

(b) Falsify evidence, counsel or assist a witness to testify falsely, or offer an
inducement to a witness that is prohibited by law;

(¢) Knowingly disobey an obligation under the rules of a tribunal except for
an open refusal based on an assertion that no valid obligation exists;

(d) In pretrial procedure, make a frivolous discovery request or fail to make
reasonably diligent effort to comply with a legally proper discovery request by
an opposing party;

(e) In trial, allude to any matter that the lawyer does not reasonably believe
is relevant or that will not be supported by admissible evidence, assert
personal knowledge of facts in issue except when testifying as a witness, or
state a personal opinion as to the justness of a cause, the credibility of a
witness, the culpability of a civil litigant or the guilt or innocence of an accused,;
or

(f) Request a person other than a client to refrain from voluntarily giving
relevant information to another party unless:

(f(1) The person is a relative or an employee or other agent of a client; and



(fX2) The lawyer reasonably believes that the person’s interests will not be
adversely affected by refraining from giving such information.

Comment. — The procedure of the adver-
sary system contemplates that the evidence in
a case is to be marshalled competitively by the
contending parties. Fair competition in the
adversary system is secured by prohibitions
against destruction or concealment of evidence,
improperly influencing witnesses, obstructive
tactics in discovery procedure, and the like.

Documents and other items of evidence are
often essential to establish a claim or defense.
Subject to evidentiary privileges, the right of an
opposing party, including the government, to
obtain evidence through discovery or subpoena
is an important procedural right. The exercise
of that right can be frustrated if relevant ma-
terial is altered, concealed or destroyed. Appli-
cable law in many jurisdictions makes it an
offense to destroy material for the purpose of
impairing its availability in a pending proceed-

ing or one whose commencement can be fore-
seen. Falsifying evidence is also generally a
criminal offense. Paragraph (a) applies to evi-
dentiary material generally, including comput-
erized information.

With regard to paragraph (b), it is not im-
proper to pay a witness's expenses or to com-
pensate an expert witness on terms permitted
by law. The common law rule in most jurisdic-
tions is that it is improper to pay an occurrence
witness any fee for testifyving and that it is
improper to pay an expert witness a contingent
fee.

Paragraph (f) permits a lawyer to advise
emplovees of a client to refrain from giving
information to another party, for the employees
may identify their interests with those of the
client. See also Rule 4.2.

NOTES TO DECISIONS

Cited in State v. Span, 819 P.2d 329 (Utah
1991).

ETHICS ADVISORY OPINIONS

Obstruction of access to evidence.

As a part of a criminal plea bargain agree-
ment in a DUI case, neither the prosecuting
attorney nor the defense lawyer may seek the
concurrence of the investigating police officer
not to respond to a subpoena lawfully issued by

the Utah Driver License Division in connection
with the related driver-license revocation hear-
ing, a state administrative proceeding, because
such conduct violates Rule 3.4(a) and 8.4 of the
Utah Rules of Professional Conduct. Utah Eth-
ics Advisory Op. No. 99-06 (Utah St. Bar).

Rule 3.5. Impartiality and decorum of the tribunal.

A lawyer shall not:

(a) Seek to influence a judge, juror, prospective juror or other official by

means prohibited by law; or

(b) Communicate ex parte with a juror or prospective juror before the
discharge of the jury except as permitted by law; or

(¢) In an adversary proceeding, communicate, or cause another to communi-
cate, as to the merits of the cause with a judge or other official before whom a

matter is pending, except:

(¢)(1) In the course of official proceedings in the cause;
(c)(2) In writing if the lawyer promptly delivers a copy of the writing to
opposing counsel or to the adverse party if such party is not represented by a

lawyer;

(¢)(3) Orally upon adequate notice to opposing counsel or to the adverse
party if such party is not represented by a lawyer; or

(c)(4) As otherwise authorized by law; or

(d) Engage in conduct intended to disrupt a tribunal.

Comment. — Many forms of improper influ-
ence upon a tribunal are proscribed by criminal
law. Others are specified in the Code of Judicial
Conduct, with which an advocate should be
familiar. A lawyer is required to avoid contrib-
uting to a violation of such provisions.

The advocate’s function is to present evidence
and argument so that the cause may be decided

according to law. Refraining from abusive or
obstreperous conduct is a corollary of the advo-
cate’s right to speak on behalf of litigants. A
lawyer may stand firm against abuse by a judge
but should avoid reciprocation; the judge’s de-
fault is no justification for similar dereliction by
an advocate. An advocate can present the
cause, protect the record for subsequent review
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November 3G, 2C00

Gerry D'CGlia, Esq.

D'ELIA & LEHMER

7620 Royal Street East, Suite 201
F.O. Box 626

Park City, Utah 84060

Re: William Ercanbrack Propane Explosion

Dear Gerry

After my recent trip with San Oxborrow to meet with you and the Thatchers in Shelly, (daho |
feel we finally know what caused the accident in the above referenced manufactured home.

First accepting the premise that the initial and major explosion eccurred delow the floor of
the home in the ¢rawl space we must agree that there was an escape of propane from the
piping system below the floor that caused an accumulation of propane sufficient to cause an

explosicon.

Second accegting Thatchers' premise that the rate of gas escape was fairly large and mara
han would ascape from the threaded area of the pipe joints (of which | now have no
resarvations) we must assume that this escape was from a broken pipe of joint of which we
have three: ene in the furnace riser at the point it mests the elbow, the sa¢end in the range
nser at the paint it mects is elbow, and the third in the long pipe, Iongitudfnal and parallef to
the main trame celowdhe floor of the heme at the point where it meets the sibow joining it to
the short pipe which connects this elbow %o the elbow which jains to the 'yertical range risar.

Next lecking at the above fracture we sse that the fracture of the furnaca risar occurred in a
threaded area of normal thickness in a tensien with some slight bending. {The fracture of the
lengitudinal pipe also occurred in the thraaded area in bending but the thread root cross
section was firty normal. Finally, tho fracture cf the range riser also occurred in bending
starting on the inside of the 9Q0° angle but it accurred through thread roots;which had been
greatly diminishad in cross sectional thickness and thus weakaned by oveér threading.

For this reason wa ceuld expect this {racture would be the most likely to f#il first.
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Next ~c sae that the threaded area at the zeint where the longitucinal sice meats s eibew
has alse been over threade< tut in this case as seen by the X-ray of the jeint the pige has
becn torgued inta the eibow t¢ such a degrae that it bottoms out against the inside of the
olbew and will turn no further. New if the piping were assembled and the' range riser was nct
vertical to the extent where it would fit threugh the hcle in the flcor and if w cnly way it
wolild align weulc e for the pica to tumn further in tofhe elbew, any anemgt to do so would
result in bending fcrces simiiar to these which cracked and ummateny proke the vertical

range risar,

| therefare strongly feel that the manufacturer did three things wrang which are indicated 5y
strong avidenca: (1) he over threaded the vertical riser greatly weakening it; (2) he over
threaded tha end of the longitudinal pipe at the point were it goes into the elbow allowing it to
enter into the elbow and bottom out; and (3) he aver torqued this pipe inté the elbew sc that
it bottomed out and it was nct possible to align the range riser in one direction without
causing excessive ending stresses similar to those which caused failure.

From this avidence as weil as depositions of cthers | conclude the fouowuﬁg scenaria

took placa. At time of manufacture of the home and at time of installation of the gas lines
the impraperly fabricated pipes and joints were assembled and the [ongitydinal pige was
aver tightened to the point it would not turn further but the range riser did not quite align with
the hole in the floor. [n an attempt to align the riser and siip it into the holp in the floer it was
crackad but not to the extent it would leak, During subsequent leak tests no leak was
detecied. Some tima afler the home went in service other factors, possibﬁe expansion and
contraction, floor movement, slight movement of the gas line external of internal to the home,
etc. causcd slight grewth of the crack to the point it leaked sufficiently to Build up an
explosive mixture. Cne of many possible ignition sources than caused ignition and

explosicn.

As an after though it accurred to me that for no adjustment of the range rjser to be possible
the apposite end of the lengitudinal pipe where it fits into the T connecting it to the %" pipe
had to be over tightened also to the peint where it weuld not turn further in the tightening
direction. | checked this visually and found the 4" longitudinal pige to be'threaded into the T
so far that ne threads were virtually visible. I'll X-ray this jeint also to see if there was over
threading but this would only further cenfirm shoddy fabricatlon practice 2s the impoertant act
is that it had been graatly over tightened to the point where retation in cne direction was not

possipie cansistent with the above conclusion.

Sincarely,

Franklin Alex, Ph.D.
O 3 U \) \)



IN THE THIRD JUDICIAL DISTRICT COURT

SUMMIT COUNTY, STATE OF UTAH

WILLIAM G. ERCANBRACK, . Case No. 980600223
Plaintiff, | |

v

OAKWOOD MOBILE HOMES, INC., etal,,

Defendants.

MOTION HEARING MARCH 11, 2002
BEFORE

THE HONORABLE ROBERT K. HILDER

URIGINAI

CAROLYN ERICKSON, CSR
CERTIFIED COURT TRANSCRIBER
1775 East Ellen Way
Sandy, Utah 84092
801-523-1186
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because cur moticon for summary, we responded against tThat
moction for summary judgment whereas SS Supply, there was never
a dispute creazated as to any of those facts because it wasn’t
addressed.

THE COURT: True I do understand the position. I'm a
little troubled by the rules role in this but this is a very
significant case and I think there is a significant issue. The
Court is finding it as a matter of law, and it’s not a real
issue between anybody, that the product supplied by SS Supply
was unreasonably dangerous due to a defect or defective
condition and, Mr. Plant, I’'d like you to prepare this order.
The defect existed at the time the product was sold. The Court
is neither denving or granting the motion as to causation at
least to get, I don’t have to get (inaudible) at least. I have
identified here potential refuting evidence. If it’s not
stronger that I’'ve heard or if it doesn’t come out, I'm going
to instruct the jury on causation. But I'm not going to do it
today.

MR. PLANT: Your Honor -

THE COURT: I know, it doesn’t help you.

MR. PLANT: I certainly am not giving no disrespect
to the Court but this is the time.

THE COURT: I understand your position.

MR. PLANT: Okay, enough said.

THE COURT: But I hear evidence identified that even

51
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{inaudible) 1it’s very appropriate that if everything else ccomes
out in such a way 1in the evidence that there was just no time,

that it couldn’t have made a difference, I think we (lnaudible

to hear the evidence and that’s the ruling.

MR. PLANT: But I can represent to the jury in my
opening statement that this Court has ruled as a matter of law
that the tank was defective.

THE COURT: Defective, defective at the time it was
s0ld.

MR. D'ELIA: We have no objection to that. We
stipulated to that.

THE ODURT: In fact, I want you to put that in the
oruer right now.

MR. PLANT: Okay.

THE COURT: Okay.

MR. PLANT: I just want to be clear on that.

THE COURT: And as I said, I think there’s a high

probability I will instruct the injury that it’s one proximate

cause. Okay?

MR. PLANT: Thank you.

THE COURT: But that’s why I’'m reserving that ruling.
I want it done that way. Okay.

As for the plaintiff’s motion for summary judgment

which is essentially renewed from July 25, 2001, and the Motion

52
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AHEAD .
MR. PLANT: WELL, I'VE HAD COURTS DO IT, I'VE HAD --

THE COURT: I DON'T DO IT. YOU DO IT.

DR. FRANK ALEX,

CALLED AS A WITNESS BY THE DEFENDANT, HAVING BEEN DULY SWORN,

WAS EXAMINED AND TESTIFIED AS FOLLOWS:

THE COURT: WHAT I WAS GOING TO SAY, THE OTHER ISSUE
STILL TO BE DECIDED WITH DR. ALEX IS THE ISSUE REGARDING
WHETHER WE HAVE ANY NEED FOR ANY FORM OF INTERPRETATION BECAUSE
OF SOME SPEECH DIFFICULTIES.

AND DR. ALEX, I DON'T KNOW IF YOU REMEMBER ME, BUT
I'VE HIRED YOU IN THE PAST WHEN I WAS PARTNER WITH JAY JENSEN.
I WAS NOT AWARE YOU HAD THESE HEALTH PROBLEMS. I'M VERY SORRY
TO HEAR IT. THERE'S AN ISSUE, HOW WELL YOU CAN BE UNDERSTOOD.
AND SO AS PART OF THIS HEARING I'LL BE LISTENING TO SEE IF I
THINK THE JURY CAN UNDERSTAND YOU WITHOUT ASSISTANCE.

THE WITNESS: FINE.

THE COURT: BUT YOU, PLEASE, UNDERSTAND THAT TAKE
YOUR TIME AND DO IT YOUR WAY AS FAR AS BEING UNDERSTOOD. IF
YOU NEED ANY BREAKS JUST LET ME KNOW, OKAY?

THE WITNESS: OKAY.

THE COURT: THANK YOU. I INDICATED I'M FAMILIAR WITH

DR. ALEX. I HAVE IN FACT HIRED HIM. 1IT'S BEEN A LOT OF YEARS
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AGO. AND IT WASN'T A BIG CASE, BUT MY FIRM CERTAINLY DID ON A
NUMBER OF OCCASIONS. I KNOW HIS BASIC QUALIFICATIONS AND I
KNOW THEY'RE IMPRESSIVE, BUT THAT'S REALLY NOT THE ISSUE HERE.
IT'S WHETHER HE'S BASING IT ON THAT METALLURGICAL EXPERTISE OR
SOME OTHER BASIS. OKAY. SO THE ONLY THING I REALLY HAVE IS
WHOSE BURDEN IS IT HERE? I MEAN, YOU ARE CHALLENGING THE
TESTIMONY AT THIS POINT SO I DON'T CARE WHO GOES FIRST, BUT
PROBABLY YOU, MR. PLANT.

MR. PLANT: WELL, YOUR HONOR, THIS IS A HEARING, THE
PROCEDURAL MAKEUP OF WHICH IS NOT VERY WELL DEFINED.

THE COURT: NO, IT'S NOT AT ALL. AND THE WAY I'VE
DONE IT, AND I'VE HAD QUITE A FEW, ALTHOUGH MOSTLY IN THE
CRIMINAL CONTEXT, ONE OR TWO IN CIVIL, WE NORMALLY JUST GET THE
TESTIMONY RIGHT TO THE HEART OF THE THREE RIMMASCH STEPS. AND
I THINK THE LAST ONE IS 403 WHICH REALLY ISN'T A TESTIMONY
ISSUE. I'LL GIVE YOU PLENTY OF LATITUDE, WHATEVER YOU'RE
COMFORTABLE DOING.

MR. PLANT: OKAY.

THE COURT: WE MAY EVEN ALLOW SURREBUTTAL.

MR. PLANT: WELL, LET'S START OFF WITH, YOUR HONOR,
BEFORE WE START TALKING WITH MR. ALEX, MAYBE WE OUGHT TO SET
THE STAGE A LITTLE BIT. RIMMASCH HAS, FIRST OFF, FOR SURE
THERE'S NO QUESTION IT'S BEEN USED IN A CIVIL CONTEXT.

THE COURT: OH YEAH.

MR. PLANT: WE HAD A CASE BY THE NAME OF BREWER V.
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DENVER RIO GRANDE THAT HAS INTERPRETED THAT. WE RELY ON THE

BREWER CASE BECAUSE I THINK --

THE COURT: IT'S NOT JUST BEEN USED, I THINK IT'S
ERROR NOT TO IF REQUESTED, IF THERE'S ANY ISSUE THAT THIS IS
ANYTHING UNUSUAL.

MR. PLANT: I WOULD AGREE WITH THAT. BUT TO KINDA
SET THE STAGE, AND FORGIVE ME YOUR HONOR BECAUSE I'VE HAD
JUDGES LITERALLY TAKE THIS OVER AND DO IT THEMSELVES AND SO...

THE COURT: I CAN PROBABLY GUESS WHO SOME OF THEM

MR. PLANT: BUT BECAUSE BASICALLY IT'S YOUR FUNCTION
HERE, AND SO I WOULD ASK IF YOU HAVE QUESTIONS, PLEASE, HERE --

THE COURT: AND DO UNDERSTAND I WILL ASK QUESTIONS
WHETHER IT'S IN THIS OR IN A BENCH TRIAL. I WILL NOT IN A JURY
TRIAL UNLESS IT'S HUGELY LIKE I JUST DON'T UNDERSTAND, BUT THAT
AIMOST. NEVER OCCURS. BUT IN A HEARING LIKE THIS I'LL ASK.

" MR. PLANT: I WOULD HOPE SO AND I WOULD ASK YOU TO DO

THAT.

THE COURT: THANK YOU.

MR. PLANT: AND THE REASON I BRING UP RIMMASCH, YOUR
HONOR, IS THIS CASE PROBABLY HAS MORE SIMILARITY TO A CASE THAT

I'LL -- STEVENSON V GOODSON, IF I MIGHT APPROACH.

THE COURT: THANK YOU.
MR. PLANT: AND LAST NIGHT WHEN I WAS LOOKING AT THIS

I KNOW THE COURT IS AWARE OF THIS CASE BECAUSE YOUR NAME SHOWS
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AS ONE OF THE LAWYERS ON IT.

THE COURT: IT DOES LOOK FAMILIAR.

MR. PLANT: WE HAVE A SITUATION HERE WHERE AGAIN, I
DON'T CHALLENGE DR. ALEX'S CREDENTIALS. HE CERTAINLY IS
QUALIFIED AS AN EXPERT METALLURGIST.

THE QUESTION I HAVE, AND AGAIN, MAYBE I SHOULD JUST
MARCH INTO THIS, IS WHETHER OR NOT THERE IS REALLY ADEQUATE
FOUNDATION FOR HIM TO TESTIFY HERE. RIMMASCH TALKS ABOUT IT A
LITTLE DIFFERENTLY. AND I'M NOT 100 PERCENT SURE THAT THIS IS
A STRAIGHT UP RIMMASCH CASE IN THAT THE FIRST STEP UNDER
RIMMASCH IS A THRESHOLD SHOWING THAT THE SCIENTIFIC PRINCIPLES
OF TECHNIQUES UNDERLYING THE EXPERT'S TESTIMONY ARE INHERENTLY
RELIABLE.

I THINK WHAT WE'RE REALLY SAYING IS WHAT THAT SAYS,
AND BASICALLY THAT, ESSENTIALLY, THERE'S INADEQUATE FOUNDATION
HERE, OR STATEN ANOTHER WAY, THAT THERE ARE NO SCIENTIFIC
PRINCIPLES RELIiD UPON.

THE COURT: I UNDERSTAND IT TO BE IN THIS CASE ON
THIS NARROW ISSUE THAT THERE ARE NO SCIENTIFIC PRINCIPLES, BUT
THERE'S METHODOLOGY PERHAPS, OR AN EXPERIENCE OR RECONSTRUCTION
I THINK IS THE WAY YOU HAVE TO LOOK AT IT. AND I THINK THAT
CAN BE SUBJECT TO RIMMASCH. SURELY IT'S BETTER TO DO THE
GATEKEEPER FUNCTION RATHER THAN MESS WITH IT IN FRONT OF THE
JURY.

MR. PLANT: I COULDN'T AGREE MORE. AND I THINK THIS
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IS ENTIRELY APPROPRIATE. SO HAVING SAID ALL THAT, YOUR HONOR,
PERHAPS WHAT WE OUGHT TO DO IS SKIP THE QUALIFICATIONS, WE
DON'T CHALLENGE THAT, AND JUST ASK GO AHEAD AND ASK DR. ALEX
SOME QUESTIONS.

THE COURT: PLEASE.

DIRECT EXAMINATION

BY MR. PLANT:

Q FIRST OFF, DO YOU MIND IF I CALL YOU FRANK?

A THAT'S FINE.

Q I WON'T DO THAT IN FRONT OF A JURY. FRANK, ABOUT
WHEN DID YOU GET INVOLVED IN THIS MATTER?

A OH, APPROXIMATELY FOUR YEARS AGO.

Q ABOUT FOUR YEARS AGO?

A I HAVE THE EXACT DATES BUT I DON'T RECALL THEM RIGHT
NOW.

Q ALL RIGHT. WHEN ABOUT DID YOU REACH YOUR -~ SO THAT
WOULD HAVE BEEN ABOUT FEBRUARY OF '98, THEREABOUTS, IF IT'S
FOUR YEARS AGO?

A SOMEWHERE IN '98, I BELIEVE.

Q OKAY. ACTUALLY, IT'S MARCH AND I APOLOGIZE FOR THAT.
I LOST A MONTH THERE. AND YOU'VE BEEN WORKING ON THE CASE ON
AND OFF EVER SINCE THEN?

A YES, I HAVE.

Q AND YOU REACHED YOUR OPINION CONCERNING CAUSATION
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HERE, AS I RECALL, IN NOVEMBER OF 2000, RIGHT?

A YES.

Q AND THAT'S WHEN YOU --

A NOT COMPLETE OPINION BUT I DID START REACHING SOME
CONCLUSIONS.

Q BUT UNTIL THEN YOU JUST DIDN'T KNOW WHAT HAD HAPPENED
HERE, RIGHT?

A NO, THAT'S NOT TRUE. I SUSPECTED SOME THINGS BUT I
DIDN'T KNOW FOR SURE BECAUSE I HAD, MORE INFORMATION CAME IN IN
THE FORM OF DEPOSITIONS, THINGS LIKE THAT.

Q OKAY. AND THEN YOU WORKED ON AND GOT THAT OPINION
PRETTY MUCH FINALIZED, AS I RECALL, ABOUT MARCH OR SO OF 2001,
RIGHT?

A YES, WITH SOME CHANGES.

Q RIGHT. AND IF I CAN JUST STATE -- WELL, LET ME ASK
YOU, FRANK. YOUR OPINION, ESSENTIALLY, IS YOU HAVE FOUND THE
WEAK LINK IN THE OAKWOOD PIPING SYSTEM, ISN'T THAT CORRECT, AND
YOU THINK THAT WEAK LINK IS THE STOVE RISER IN THE GAS SYSTEM?

A I HAVE FOUND A NUMBER OF WEAK LEAKS, BUT I FOUND THE
WEAKEST LINK, I THINK THAT'S THE MOST PROBABLE.

Q AND IT IS BASED UPON THE FACT THAT THIS IS THE
WEAKEST LINK, AND SPECIFICALLY WE HAVE A GAS RISER THAT'S
ATTACHED TO A HORIZONTAL PIPING SYSTEM, RIGHT?

A RIGHT.

Q AND YOU BELIEVE THAT IT HAS THREE THREADS TOO MANY,
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RIGHT?

A

» ©O »

¥ 0

THREAD.

Q

AT LEAST.

WELL, IS IT MORE?

IT COULD BE.

HOW MANY?

IT COULD BE THREE AND-A-HALF, FOUR.
THREE AND-A-HALF --

WE START QUIBBLING WHEN WE START TALKING ABOUT ONE

I APPRECIATE THAT. THE STANDARDS ALLOW FOR AS MUCH

AS 11 THREADS ON A HALF INCH PIPE; IS THAT RIGHT?

A

Q

14.

L OB 4

k}

THAT'S RIGHT.

AND THIS ONE HAS ALWAYS BEEN REPRESENTED AS HAVING

THAT'S RIGHT.

AND SO 11 FROM 14 IS THREE?

"EXCEPT IT COULD BE 10, 10 TO 11.

OKAY. SO SOMEWHERE AROUND THREE, 3.57
YEP.

AND IN ADDITION TO THAT THIS PIPE, AS I UNDERSTAND

THAT'S RIGHT.

Q
A
Q
IT, WAS NOT INSERTED APPROPRIATELY?
A
Q

AND IT WAS INSERTED SIX AND-A-HALF THREADS INSTEAD OF

SEVEN AND-A-HALF THREADS?

A

FIVE TO SIX.
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Q OKAY. SIX THREADS, FIVE TO SIX THREADS. AND IT
SHOULD HAVE BEEN INSERTED WHAT, SEVEN?

A SEVEN TO EIGHT.

Q OKAY. AND SO YOU HAVE IDENTIFIED THE FACT THAT THIS
IS GOING TO BE WEAKER THAN THE OTHER PORTIONS OF THE PIPING
SYSTEM, RIGHT?

A THAT'S RIGHT.

Q AND WHAT YOU HAVE DONE TO DETERMINE THAT WEAKNESS IS
YOU'VE DONE SOME BENDING TESTS, RIGHT?

A YES, I HAVE.

Q AND ON OTHER PIPES, NEVER ON THIS PIPE. YOU'VE NOT
BEEN ABLE TO TEST THE BENDING STRENGTH OF THIS PIPE?

A NO, IT'S BROKEN.

Q EXCUSE ME?

A IT'S BROKEN.

Q SO YOU TOOK SOME PIPE THAT YOU THOUGHT WERE EXEMPLARS
AND YOU BEND THOSE AND IT TOCK 80 POUNDS TO GET THOSE TO BREAK?
IN A SIMILARLY THREADED AND INSERTED PIPE?

A ARE YOU TALKING ABOUT THE PIPE THAT'S PROPERLY
INSERTED OR ARE YOU TALKING ABOUT PIPE THAT'S NOT PROPERLY?

Q I'M TALKING ABOUT A SIMILARLY THREADED AND INSERTED
PIPE. AS I RECALL YOUR DEPOSITION, IT TOOK YOU 80 POUNDS OR SO
TO GET THAT PIPE TO BREAK.

MR. D'ELIA: AGAIN, YOUR HONOR, I'M JUST, FOR

CLARIFICATION, WHEN YOU SAY "A SIMILAR," YOU'RE TALKING SIMILAR
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TO THE ACTUAL ERCANBRACK PIPE?
MR. PLANT: RIGHT.
Q (BY MR. PLANT) YOU UNDERSTOOD THAT, RIGHT FRANK?
A I CAN'T FIGURE THAT RIGHT NOW BUT I THINK IT WAS A
LITTLE BIT LESS THAN THAT. BUT SOMEWHERE IN THAT. YOU CAN
LOOK AT MY REPORT.
Q DO YOU WANT ME TO SHOW YOU IN YOUR DEPOSITION?
A YES, WOULD YOU PLEASE?
MR. PLANT: I DON'T KNOW HOW MUCH YOU WANT TO DO
THAT, YOUR HONOR.
THE COURT: WELL, IN TERMS OF IMPEACHMENT OR
CLARIVTCATION, I GUESS.
MR. D'ELIA: MAY I OFFER SOME ASSISTANCE? IT MIGHT
NOT BE ANY AT ALL, DON'T GET ME WRONG, I GOT NO HANDLE ON
ANYTHING, BUT THIS IS MORE OR LESS GOING THROUGH THE KINDS OF
STUFF MR. PLANT HAS ALREADY SAID HE'S QUALIFIED TO TESTIFY TO
SO I DON'T THINK IT'S REALLY A BIG DEAL AS TO WHETHER IT'S OVER
THREADED AND UNDER INSERTED.
MR. PLANT: I'M JUST TRYING TO ESTABLISH --
THE COURT: OH, IN THAT SENSE I SEE WHAT YOU MEAN.
MR. PLANT: NO, WE ADMIT THE PIPE IS OVER THREADED.
I'M JUST TRYING TO ESTABLISH WHAT THAT MEANS IN TERMS OF THE
AMOUNT OF FORCE THAT IT TAKES TO BREAK AN UNDER INSERTED PIPE.
THE WITNESS: MAYBE A BETTER WAY TO PUT THAT WOULD BE

THE PERCENTAGE REDUCTION IN STRENGTH WHEN YOU PROPERLY
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DETERMINE THE THREAD VERSUS WHEN IT'S OVER THREADED AND OVER
INSERTED -- OR UNDER INSERTED. THERE'S ABOUT 20 PERCENT DROP
IN STRENGTH.

Q (BY MR. PLANT) AND SO AGAIN, BUT DO YOU REMEMBER
THE ACTUAL NUMBERS?

A I DON'T REMEMBER THE ACTUAL NUMBERS. I REMEMBER THE
DIFFERENCE.

Q IN TERMS OF PERCENTAGES?

A RADIUS.

Q LET ME SHOW YOU THE DEPOSITION. IF I CAN DO THIS A
LITTLE LESS FORMALLY THAN NORMAL.

I ASKED YOU ON PAGE 103, LINE 9, I ASKED, SO YOU
GUYS, REFERENCING YOU AND CLYDE LARSON, CONTINUED TO LOAD THE
THING AND YOU GOT A STEADY INCREASE OF LOAD UP UNTIL THE
FAILURE AT 80 POUNDS. AND YOUR ANSWER WAS SURE.
SO THEN YOU WENT ON TO SAY, THE PROPERLY THREADED AND

INSERTED PIPE HAD A BREAKING STRENGTH OF ABOVE 100 POUNDS,
WHICH WOULD EQUATE WITH YOUR 20 PERCENT. DOES THAT SOUND
RIGHT?

A ABOUT 28.

Q OKAY. NOW WHAT YOU DID THEN, AFTER YOU FOUND THAT,
AND BY THE WAY YOU DIDN'T EVEN KNOW THAT WHEN YOU REACHED YOUR
ORIGINAL OPINION, YOU HADN'T DONE THOSE BEND TESTS, HAD YOU?

A THAT'S RIGHT.

Q SO WHAT YOU THEN DID IS YOU FIGURED, YOU RELIED ON
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RICHARD THATCHER TO SUPPORT THE CONTENTION THAT THE GAS HAD TO
COME FROM AN INSIDE SOURCE, RIGHT?

A THAT'S RIGHT.

Q AND THEN WHAT YOU DID IS YOU SAID -- ACTUALLY, I'M
GOING TO NEED YOU TO LOOK AT YOUR DEPOSITION. TURN TO PAGE 154
IN THIS. CAN YOU READ THAT OKAY? I KNOW THE PRINT IS KINDA
SMALL. YOU SAID THAT YOUR OPINIONS WERE BASED UPON THE FACT
THAT THERE WAS AN EXPLOSION, THAT THE PROPANE HAD TO COME FROM
AN OUTSIDE LINK, AND THE ONLY THING YOU COULD IDENTIFY -- AND
THEN YOU WENT ON TO SAY, THAT THE WEAKEST LINK IN THE WHOLE
SCENARIO WOULD BE THE STOVE RISER, AND SO IT HAD TO COME FROM
THE STOVE'S RISER.

MR. KARRENBERG: PAGE AND LINE WE'RE READING FROM?

MR. PLANT: SORRY. PAGE 154.

THE WITNESS: ESSENTIALLY, THAT'S WHAT I SAID. MOST
LIKELY.

Q (BY MR. PLANT) IS THAT STILL YOUR OPINION?

A YES, MOST LIKELY IT CAME FROM THE STOVE RISER BUT IT
COULD BE ONE IN THREE FRACTURES UNDER THE TRAILER.

Q LET'S MAKE SURE THE COURT UNDERSTANDS. YOU'VE
TESTIFIED THERE WAS PLENTY OF FORCE ASSOCIATED WITH THIS
EXPLOSION TO BREAK ALL FOUR OF THE PIPES THAT WERE BROKEN?

A THAT'S RIGHT.

Q THAT ALL FOUR OF THE PIPE FRACTURE SURFACES ARE ALL

CONSISTENT, INCLUDING THE GAS RISER, IS CONSISTENT WITH A ONE
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TIME OVERLOAD EXPLOSION TYPE BREAK?

A YES, BUT YOU KNOW FOR SURE ONE HAD TO BREAK BEFORE.

Q WELL, AND THAT'S YOUR ASS {PTION, ISN'T IT, THAT ONE
HAD TO BREAK?

A NO, I DON'T THINK IT'S AN ASSUMPTION, IT'S REALLY A
MATTER OF SCIENTIFIC PRINCIPLE. YOU HAD TO GET THE GAS FROM
SOMEWHERE AND SO YOU HAD TO HAVE A FRACTURE TO GET --

Q TELL ME NOW ALL OF THE EVIDENCE THAT YOU RELY ON,
OTHER THAN THE FACT THAT THERE HAD TO BE, HAD TO HAVE GAS FROM
SOMEWHERE, AND IT HAD TO BE IN ONE OF THE PIPES UNDER THE HOME.
OTHER THAN THAT, TELL THIS COURT, AND DO IT IN DETAIL, ALL OF
THE EVIDENCE THAT YOU RELY ON TO SUPPORT YOUR CONTENTION THAT
THE PIPE, THE STOVE RISER BROKE BEFORE THE ACCIDENT.

A THERE'S NO QUESTION ABOUT THE FACT THAT IT HAD TO
BREAK BEFORE THE ACCIDENT.

Q NO, THAT'S NOT WHAT I ASKED.

A NUMBER TWO, THERE'S NO QUESTION THAT THF¥RE IS A
DEFICIENCY IN THE PIPING SYSTEM, THAT THEY WERE NOT PROPERLY
MANUFACTURED. AND THERE'S, AFTER YOU READ THE DEPOSITION,
THERE'S NO QUESTION IN MY MIND THAT OAKWOOD DID NOT FOLLOW A
STANDARD PROCEDURE IN DOING THINGS.

Q FRANK, TELL ME ALL OF THE -- ARE YOU DONE WITH ALL OF
THE EVIDENCE THEN? IS THAT IT?

A WELL, PRETTY WELL.

THE COURT: WELL, THAT WAS THE CONCLUSION. WHAT'S
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THE EVIDENCE?

Q (BY MR. PLANT) I NEED SOME HELP HERE. I NEED YOU
TO TELL ME THE EVIDENCE YOU RELY UPON, NOT THE CONCLUSION THAT
YOU REACHED, BUT THE EVIDENCE THAT YOU RELY UPON TO SUPPORT
YOUR CONCLUSION THAT PRIOR TO THIS ACCIDENT THE PIPE BROKE.
AND BEFORE I DO THAT LET'S MAKE SURE WE UNDERSTAND SO THE COURT
KNOWS .

THIiS PIPE PASSED LEAK TEST BEFORE THE ACCIDENT,

DIDN'T IT?

A THAT'S RIGHT.

Q AND YOU HAVE NO REASON TO BELIEVE IT WASN'T --

A IT PASSED LEAK TEST SOME TIME BEFORE THE ACCIDENT.

Q LET'S TALK ABOUT ALL THE LEAK TESTS IT PASSED. FIRST
OFF, THERE IS A LEAK TEST PERFORMED AT THE OAKWOOD FACTORY.

A THAT'S RIGHT-

Q DO YOU HAVE ANY REASON TO BELIEVE IT DIDN'T PASS A
LEAK TEST THERE?

A NO.

Q IT WAS LEAK TESTED AT LEAST THREE OR FOUR TIMES BY
S. & S. PROPANE WHEN IT WAS PUT INTO SERVICE. ARE YOU AWARE OF
THAT?

A I'M AWARE OF ONLY ONE.

Q OKAY?

A AT LEAST.

Q ARE YOU AWARE THAT IT PASSED THAT TEST?
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A YES.

Q OKAY. SO WHEN THE HCOME, WHEN THE PROPANE WAS PUT
INTO THE SYSTEM BY S. & S. PROPANE THE SYSTEM DIDN'T LEAK, DID
IT?

A NO.

Q AND THAT'S YOUR ASSUMPTION?

A THAT'S RIGHT.

Q NOW, WE ALSO KNOW THAT THE PIPE DIDN'T LEAK AFTER THE
ACCIDENT, DID IT? EXCUSE ME, STATE IT ANOTHER WAY.

THAT NONE OF THE JOINTS IN THE PIPE SYSTEM LEAKED
AFTER THE ACCIDENT UNDER THE HOME?

A THAT'S RIGHT.

Q SO THIS ACCIDENT, IN TERMS OF THE JOINTS AT LEAST,
DIDN'T CAUSE ANY OF THOSE JOINTS TO START LEAKING. I'M JUST
SAYING THE SAME THING ANOTHER WAY.

A NOT THROUGH THE JOINT.

Q RIGHT. SO THE ONLY CANDIDATES THAT YOU CAN COME UP
WITH ARE THE PIPES THEMSELVES, BECAUSE AFTER THE ACCIDENT WE
HAVE FOUR BREAKS, THREE UNDER THE HOME, AND ONE OUTSIDE THE
HOME, THAT WERE BROKEN, FOUND TO BE BROKEN?

A THAT'S CORRECT.

Q AND AGAIN, REPETITIVELY, BUT SETTING THE STAGE, WE
KNOW THAT THOSE PIPES DIDN'T ALL BREAK BEFORE THE ACCIDENT,
RIGHT? YOU DON'T MAINTAIN THAT?

A WELL, WE DON'T, WE ASSUME THEY DON'T.
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Q AND WE KNOW THAT THIS EXPLOSION WAS, AGAIN, I'M BEING
REPETITIVE, BUT I WANT TO MAKE SURE, HAD PLENTY OF FORCE TO
CAUSE THESE PIPES TO BREAK?

A THAT'S RIGHT.

Q HAVING SAID THAT, WITH THAT IN MIND, YOU TELL ME ALL
OF THE EVIDENCE, OTHER THAN WHAT YOU'VE SAID, THAT YOU RELIED
ON TO SUPPORT YOUR CONTENTION THAT THE MOST LIKELY BREAK IN
THIS SYSTEM BEFORE THE ACCIDENT WAS THE RANGE RISER?

A JUST THE SAME AS I SAID BEFORE.

Q NOTHING MORE?

A NOTHING MORE.
Q ABSOLUTELY NOTHING?
A NO.

. Q LET ME REPEAT THAT. IT TURNS OUT TO BE THE WEAKEST
LINK, AND SO IT HAD TO BREAK SOMEWHERE, SO IT HAD TO BREAK AT
THE WEAKEST LINK?

A NO, IT DIDN'T HAVE TO BREAK AT THE WEAKEST LINK. IT
MOST PROBABLY BROKE AT THE WEAKEST LINK.

Q YOU HAVE NO OTHER EVIDENCE WHATSOEVER TO SUPPORT THAT
POSITION?

A THAT THAT WAS THE WEAKEST LINK? OR THAT IT BROKE
THERE?

THAT IT BROKE THERE.
A I HAVE EVIDENCE THAT IT BROKE SOMEWHERE.

Q YOU HAVE NO EVIDENCE TO SUPPORT -- AND THAT EVIDENCE
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IS YOU THINK THE GAS HAD TO COME FROM UNDERNEATH THE HOME,
THAT'S IT, RIGHT?

A THAT'S RIGHT.

Q BUT AS TO THE -- LET'S TALK ABOUT SOME THINGS. AS TO
THE FRACTURED SURFACE, YOU HAVE NO EVIDENCE?

A REPEAT THAT, PLEASE.

Q WELL, IN ADMITTING THAT YOU'RE A QUALIFIED
METALLURGIST, FRANK, WHAT I'M REALLY SAYING IS YOU KNOW THAT
GENERALLY WHAT YOU DO IS YOU LOOK AT FRACTURE SITES IN TRYING
TO DETERMINE IF THERE'S SOME EVIDENCE OF WHAT HAPPENED IN
CAUSING A FAILURE, CORRECT?

A NO, YOU'RE WRONG.

Q WELL, THAT'S ONE OF THE THINGS YOU CAN DO, RIGHT?

A THAT'S ONE OF THE THINGS YOU DO, BUT I'LL GO AHEAD
AND EXPLAIN THE PROCESS TO YOU. FOR EXAMPLE, LET'S SUPPOSE YOU
HAVE AN AIRLINE CRASH, YOU'VE GOT ALL THESE BROKEN PARTS AND
YOU DON'T GO AHEAD AND STOP AND SAY, I'M GOING TO SORT THROUGH
EVERY ONE OF 'EM AND DETERMINE WHAT THEIR FRACTURE IS FOR EVERY
PART.

THE FIRST THING YOU DETERMINE IS WHAT WOULD BE THE
CHARACTERISTIC OF THE ACCIDENT. DID IT APPEAR THAT THERE WAS A
FAILURE OF A PART, OF A SYSTEM OR SOMETHING. AND THEN YOU
CONCENTRATE ON THAT SYSTEM. AND YOU DON'T GO AHEAD, LIKE, FOR
EXAMPLE, IF YOU HAD AN AIRPLANE AND YOU THINK THE CONTROL

SYSTEM FAILED, YOU DON'T GO OUT AND LOOK AT A MOONLIGHT AND
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SAY, WELL, I WANT TO LOOK AT THE LIGHT AND SEE IF THE LIGHT'S
OKAY. YCJ TRY TO NARROW IT ON DOWN.

WHEN YOU GET IT NARROWED ON DOWN TO SOMETHING THAT
YOU THINK MIGHT HAVE BEEN, MAYBE FOUR OR FIVE DIFFERENT THINGS,
OR MAYBE A DOZEN THINGS, YOU START DOING SOME TESTING ON THOSE
THINGS. IT MAY INVOLVE EXAMINATION OF THE FRACTURE SURFACE, IT
MAY INVOLVE OTHER TESTS, BUT WHEN YOU GET ALL THROUGH YOU MAY
HAVE MAYBE ONE OR TWO OR THREE DIFFERENT POSSIBLE CAUSES. YOU
MAY NEVER KNOW EXACTLY WHICH ONE THAT CAUSED IT.

Q AND IT COULD BE ONE OF SEVERAL, COUIDN'T IT?

A BUT YOU MIGHT COME UP WITH, MOST PROBABLY IT WAS THIS
REASON. YOU'VE SEEN THE WORK THAT'S BEEN DONE ON THE TWA CRASH
IN NEW YORK. THAT WAS DONE ABOUT FOUR OR FIVE YEARS AGO.

Q I DON'T MEAN TO STOP --

A AND THAT'S WHAT I'M TRYING TO SAY. THEY DON'T KNOW
EXACTLY THAT THIS WIRE ¢AILED AND CAUSED THE PROBLEM. THEY
SAID MOST LIKELY THIS BUNDLE OF WIRES FAILED.

THE COURT: DR. ALEX, WHAT I THINK YOU'RE SAYING IS,
THAT THE FIRST STEP IS TO NARROW THE POSSIBLE CAUSES DOWN. AND
IS IT CORRECT TO SAY THAT YOU'VE NARROWED IT INITIALLY TO THE
LEAK WAS UNDER THE HOUSE?

THE WITNESS: YES.

THE COURT: WHAT IS YOUR EVIDENCE THAT ALLOWS YOU TO
NARROW IT TO THAT POINT?

THE WITNESS: FIRST OF ALL, WE KNOW WE HAD AN
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EXPLOSION AND IT'S TIED TO THE HOUSE.

SECONDLY, WE, FROM WORK I'VE SEEN DONE, MAX HAD DONE,
THE AMOUNT OF LEAKAGE YOU GiY, THE AMOUNT OF GAS YOU GET ON THE
INSIDE FROM THE OUTSIDE SOURCE, IS NOT SUFFICIENT TO CAUSE AN
EXPLOSION TO BE ABLE --

THE COURT: SO YOU ARE TALKING ABOUT THE MODEL THAT
WAS BUILT, NOT FULL SIZE, WHERE THEY TESTED POSSIBILITIES OF
MIGRATION. YOU ARE RELYING ON THAT SOMEWHAT?

THE WITNESS: YES.

THE COURT: OKAY.

THE WITNESS: SO THEN IF YOU SAY, BASED UPON THAT YOU
HAD TO HAVE A LEAK UNDERNEATH THE HOUSE OF SUFFICIENT SIZE TO
CAUSE AN EXPLOSION. YOU HAVE THREE FRACTURES. SO
SCIENTIFICALLY IT HAS TO BE ONE OF THOSE THREE. IT CANNOT BE
ANYTHING ELSE.

THE COURT: UNLESS YOUR FIRST PREMISE IS WRONG AND IT
COULD HAVE BEEN OUTSIDE, LIKE THE REGULATOR.

THE WITNESS: THAT'S RIGHT.

THE COURT: BUT YOU'RE SATISFIED, TO A DEGREE OF
PROBABILITY, THAT IT DID NOT OCCUR OUTSIDE, THERE WAS NOT
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