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STATENENT OF PACTS ¥

This appenl is from 2 verdiet of o jury ir the |
Third 2istriet Court fn azd fer alt Lok County, on ! l
s trial ¢f & orininal muiter sharging the defendont )
and appellant hevein, Loster Davey ¥illard, with the |
orime of iesuing o fictitions fmstrwment wnder Title |
76 Chapter 26, Section 7, Utah Code Amnctated, 1953, |
as differentisted fyom forgery, Title 76, Chapter 26,
Seetion 1, and Chapter 20, Sectien 6, Utah Code Anno-
tated,

Trial was hed vegulerly before a jury, Judge _.
Albert H, Ellett presiding, on the 12th dsy of Magpew .
1984, The jury was duly selocted, opening ctotement
s made by counsel for the plafmtiff, the State put
ou etidonce by witnesses John T. Stead, Yorvel Drigys, a
S, ¥, Squires, Oearge Nlaywood, Movman Faywurd, Robert
€. Bgtner, Frank D, Adus, Sam Awvge aud C, D, Creel,

The State®s evidonco showed a eheck fn the sum
of $12.00 to have heon cashed by the defendmmt Willard

Sponsored by the S.J. Quinney Law Libra ided by the Institute of Museum and Library Services
Library Services g d by the Utah State Library.
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2

at Prenium 011 Statios iz 5alt Lsdo City, the witness
Stead receiving the check, tc have heen sent through
bamking cianuels b7 Nervel Brigys, epervator of the
station for Preatan Oi) Terpany, Driggs teln) alleged
by the Infermation as beiag the persem defrauded, Test-
imeny of Habert &, feiner ghowed that theye wms 20 80-
cowtt for o persen by the nome of Frank Adans whose
name was on the check at the Firs: Jecurity Beank of
Ogden. ;

The State further identifisd samples of ile de-
fendant®s handwriting oz both alips of poper aud smple
sheeka, The State's teostimony showed adidssion 1y the
defendant te the effect that he reveived the check in
cuestion from one Frank Adwss in Layten, Utah for the
sale of certain boeks, The State put on ene Framk D,
Aders set forth inm the Information os Frank Adsms, withe
put an initial, to the eff2ct that he liwed in Laytom,
Utak, opernted a rtore end hpd never seen the defendent
end that the signature on the check was not his owm,
Normen Hoyward, Deputy Sheriff emd witness for the State

Sponsored by the S.J. Quinney Law Library. Fundii
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4
mde the enly tastimeny for ih: State 28 to ressonsble
sesrck for @ pevsom by the nume snd idertity of Framk
Adas in the Layton - Selt Lake and Ogpden areps, Be
stated the enly chesk %o mede wmg by telephone hooks
of the oress end thoet In pdditien to the Framk Sdems
testilying for the Stete thut M diseovered ancther
Frork Adars fn Splt Lygke City to vhom he telked en the
telephone, We testifiad om cwoss exmvinstion that he
414 not mpke ¢ segvreh for p Frenk Adees ot N111ffeld,
Clearfield or say other cormunitiss in Daviz Comty,
€. B, €reel tostified »s an cxners vii: vegerd to the
semples of hamdwriting admittedly made by the defendamt
md to the hmndwritiag or the check v question,

The State identified by Cfficer "zowvard & cheek
alleged te tive Leem exctnd hy *10ard n Mephd, Dteh
alzo alleged to b= n forvory, af *c 2intlirity of hamd-
weiting, end sal) o'nek ros sdbiited in evidence over
the defondnnt¥s ohfection with & eowtiessry Instrustion
to the jury by the Comrt on such admissien,

covided by the Institute of Museum and Library Services
he Utah State Library.
hine-generated OCR, may contain errors
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The State vested,

Counsel for the defendunt meved for dismissal on
the gromuds the State by affirmstive evidemce disprewved
on essentisl element of their case, to-wit: Thet there
was i feot no such bamk, sovperatien, partmership or
individual o Frank Adass in existence.

Defendant's comsel made opening statement.

Sem Arge was called end swern on defendant’s be-
half as to having o Frank Adams as & polieyholder in
the Utsh Hoter Club of which he s presidest, Defen-
dant was sworn snd examined on his own behelf, testi-
fying that he received the check frow Layten from o
persen identifying himself as Framk Adams. The check
mtumsmdmum. it was & cheek he
had carried wmong numevous other checks is o corpany
stambile belonging te the Uteh Boter Clwb and driven
by the defendant, and thet he eashed the check at the
Premium 04} Station in Salt lake City, receiving there-
fore $2.00 worth of gas and $10,00 in cash, and at the
same time sttempting to sell to Johm T. Stead who cashed

hy the Utah State Library.
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Defendant further testified the man fyom whom he
received the check was a person of approximately the
age of 30 years with g brsce on one leg purporting te
be Frank Adess, 2 wsed car salesmgn in sad about the
Layten area, What be had indicated to Officer Hayward
that he ceuld locute the man who had given him the
check and that be was juiled without epportusity to do
o,

Defendant rested.

Jurers retired and veturned with the verdict of
guilty as charged in the Information wheveupon defendant
appeals,

POINT MU, 1
st TRCHE T B 12 BT, 2 0t
STATE BY 113 0o SYIDENCE By YTWESSES TATIARD D
&mﬁgkwm»mmmmsmmw

It is the defendant snd eppellant'’s coutention
that affirmative evidence sdwoed by the State by the
testimgny of State's witness Frank Adams (29 TR2I to

Sponsored by the S.J. Quinney Law Library. Funa
Library Services and Tec

ation provided by the Institute of Museum and Library Services
administered by the Utah State Library.
may contain errors




7

ES2 TRM) together with the testimeny of State'’s wit-
ness Huywsrd with referense to the existence of Frask
Adsms (225 TRIT Line 25 to RIT TRIV Lime 4 and P27
19 Line 23 to B29 TR2] Line 11) serves by the State's
own testimony to disprove on essential element of the
State's case, te-wits

The burden of shewing beyond o reasonable deubt
the non~existence of a perssa by the new of Frunk Adems
and affirmatively shows the existence ef at lesst one
Frank Adass in Davis Cownty, State of Utsh, and at least
one Frawk Adgms in Selt Lake County, State of Utah,
where the sheck was cashed, further shows a fallure to
make a ressonsble search In amy of the aves, the only
search hgring been mede befug e sesvch of telephone
director’s wherein two Frank Adams weve found with a
fallure to mole eny search whaisecever in the Ogden wrea,
the logale af the bank on which the isstrument was made,
Title 76-20-7 under which the defendput is choryed says:

persen who makes, pusses, utters gy

pwmm}. with intention te defraud any othey
person, or who, with like intention, ntiempts to

Sponsored by the S.J. Quinney Law Libra ided by the Institute of Museum and Library Services
Library Services g d by the Utah State Library.
in error:
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puss, uvtter or publish, or who has in his
possession, with like intent to uttex, pass
or publish, sny fietitious hill, note or
check, purperting to be the bill, note, check
or other Instrument in writing for the puy-
pent of moey or property of scwe bank, core
porstion, partuership or individual phen in
LTI 1 BEFe 4% RE Bieil 11IRE k TR 205 B

.\.»,;,3‘.1:1 10 6% mnﬁi B
bill, nete, eheel i ing to
he fictitious, is pu fmpyisenment

in the stete prison for not less them one ner
more tham ten years Underlining by appellant)

That the legislature has therein set forth their
intent as set out in State vs, Wavero, 26 Pac 2d 958
@ean)

In construing statutes words must be glven
their usual and ¢rdinsry momning usless it ¢clear-
1y appears & diffevent megning wos intended amd
stated,

In Bweysen vs, State Tax Commission, 72 Foc 2d
467 (rald)

Uuless the contrary eppears, the terms of
g mﬁm wwm!;n mt'be z&mmn thelr

Rary ual significance as they syve gene
erslly snderstood among mankind, ‘

Farther, Piches vs, Hadlock, 15 Pac 24 263 (Utah)

No metive, purpose, or intemt othey then

ppt m,xﬁumu'h{ pred from terss

faw ttself can be te Legislature in
enpctment of lew.

Sponsored by the S.J. Quinney Law Libra

Library Services

d by the Utah State Library.

ided by the Institute of Museum and Library Services



9
Furthey, the cases are legend, slse requirving
specific construction of criminal stetutes end slso
requiring the Statd or other prosecuting agerey to
prove each element of its case heyend s ressamable
dowbt, This Court has held im State vy, Jensen, 135
Foc 24 M9 (Utah) in headnote 4:

The offense of “wttering o flatitious ime
fren that of Sforgerss of of “ettoring s forped
fnstrument™ will not lie wnder a chavge of fore
gery or of wttering o fevged instrusent,

In vespect thereto the cenverss must bo true,
The evidence proving or tending te prove » forpery or
uttering of = forged fostrument is not sufficient to
find a conviction of guilty or to mele o prime facle
ease In the shsence of the pdditional element {n
M-20-Yof the finding of lack of existence of the pur-
perted mater of the fastrwent wnder whiick the chavge
is brought,

There 15 & plethora of decisfons in this amd
every jurisdistion holding that the prosecution is
bound in 2 eriminal matter to prowve each element of

Sponsored by the S.J. Quinney Law Libra
Library Services A d by the Utah State Library.
in error

ided by the Institute of Museum and Library Services
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the alleged avime beyond o regsoushle doubt, Inthe

{ngtant cass the State mot only feiled to put on evidence

beyond g resvorablo dowbt of a2 thovowgh eud dHligent
segrch 25 to the existente of p "Fronk Admms™ who was
purported to be the maker of the cheek, but affirme~
tively put on evidence of twe Framk Adess frem the
eren involved {n the fuatant alleged offense., That
with the evidence at the peint of the State's clasing
beiny all thet of the State aud being st shows by the
record gz sbove set forth, the Court erred in failing
to dismiss upon motion of defendamt's counsel.

POIMY MO, 2

%o ém COURT ERRED N CIVING COURT'S DNSTRICTION
L4 L 4

Court’s Instructien Ng, 6 (247 THSY Line 27 to
B40 TRMO Line 13 instrusted the Jury with regerd to
words of the statute referring te the corporate ine
dividual or other pumruﬂ usker of a check not being
in existence. The defendent und appellent senteuds
that the Comrt erred to the prejudice of the defendant
stating therein:

Sponsored by the S.J. Quinney Law Library. Funa
Library Services and Tec)
Machine

administered by the Utah State Library.
may contain errors
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1 would instruet that the law dovs not
mquire jroof that nowhere in the world existed
having the saw wome 25 that purporte
signed te the instrument, The adequaey of
m?oﬂuvcnwisemmzbejMin
the light of the reyrvesemtation, if smy, concern-
mmmmwmm It ot the
time of the event in question he identified the
prported nekey of the instywent o= a person
1iving in » certain looulity, the preef of non-
gxiztonce noed show only thet ne pewsen besring
the nane MMWMrMIMSn
that Inenifty, Jn the sheense of sweh o pree
tended identifieation, the mt mé only show
thst ne such peyson a3 the momerte of
mmmmummmmmmzy
of the County of Dyvis, State of Utak, who was
cennected with the particulay scts charged ia

the Informasion,

The Court srved in the oivire of thin Instructien
on the follering hasis: )
That there wus po evidenge t¢ the nomwoxistense

”

of such pevion cther than the evidenge of Officer
Baymard to the seareh of televhome direeteriss, Fuye
ther the Court erved In limiting the shoving of such
existence to the Cownty of Duwls o2 the umdisputed
facis of the case show g check to huwe Peen mode or
paxportad to Lave bees made in Dnvis County snd the
bank of which the check was written being fu Ogden

Sponsored by the S.J. Quinney Law Library. Funa
Library Services and Tec

ation
administered by the Utah State Library.
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City in the County of Weber, ond the alleged utter-
ance of the {ustrumnt in the County of Salt Lake,

The Court further erred in meking its own ister-
pretation of the lsnouase of the statute end sueh in-
terpretation not being in socerd with the ruies of
legizletive constyuction o heretofore set forth in
Point Mo, ! of this brief in the cases of State w5,
Ravero, 26 Pac 0 956, Gwerson vs, State Tax Comuise
slor, 77 Puc 2d 467, and Richer vs, Hadlook, 15 Pae
24 203,

Tie Court further erved in the last phrase of
Isstruction Ne, 6 “who wes eommected with the partio-
ular pete charged in the Tnformstion” oF 5; statute
(76-36=7) rakes no provisten for amy oonmeetion of the
purported maker of said check,

PORNT NO, 8

THE COURT ERRED T GIVING INSTHUCTION NO, 7,

That in the face of the svidence by the State as
te the existence of at lesst one Frumk Adems in Davis
Comnty snd one Frank Adams in Salt Lake Commty, the

Sponsored by the S.J. Quinney Law Library. Fundii
Library Services and Te
Machin

'4(‘/,1/ ste; //1// Utah State Library.
ted OCR, 1 contain errors
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Court ovred n gliving Frraprash 2 of Tostrastion 7
(42 P40 Tine 23 to Line 20)

Sogend, that the unce of Trank Aderw
s to the cheok which is marked Exbibitl
1 2id ne? ~wrnort fo he the sfrontere of euy
1iving pewscu.

In conjunctien therewith the Court refused teo

give defendant’s vequeseed Instruction Mo, 1 with rvefe
erence to the idem senans wule, &, 50)

You ave further iastructed that undey the ~
Jow thove 1s an identity of pevsen vhich i8S pree
sumed from idemtity of nmre and thet the buwden —
upen the State to dispute +his rrosumption is ree
butted by evidence beyond u recsousble doubt,
Likewize yor are instructed thai names that hewe
the sume pronummeiotion So &8 to mmke spplicalbe
the rule of idew norane make a [rinc facle dese
fgnation of the same persen,

In confwmetion therveto eppellamt cites State ws.

Goxham, T2 Pyc d 656, vherein this Court held st
headnote 11:

Conerally, identity of pevson ic presumed
from identity of nare, end hurden iz cn ome
disputing sweh presumption te rebut it,

At headuete 12 in the same cases
Nomes pronounced slike, 8o 28 to mehy tdem

sonans rale applicable, prima fesie designate
same persen.

Library Services he Utah State Library.

hine-generated OCR, may contain errors
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At headnote 13 in the sere gnses
The we "Bam L, Brincbare™ on “:m%"
pesged by one akam w”’% fovgery, sod

of vitness "Sampel B, Dvinghover ¥ i ‘e:em-

ified that signature of Poramy e WS 5ot

Bia, wore So finilar a5 te rendny idex 3onans

deetring nppliosble,

In the ¢ited case wo conoede ihot the rkliags 11
therein, togother with the discussion of the idem |
souaps rule wmder hesdnotes 11, 12, 18 oud 17, 72 Pap
2d 563904 veye wsed to wphold a conviction under the
erime of fargery wherein the words of the liale was a8
is the contention of the defendsmt berein that the sime
ilevity i nases and the ares conceyned witi the pro-

curement and alleged uitering of the instrwment in

question herein were S¢ similar a5 o create an idens
tity of pevsem viich voo mot isrvoved by tie State's
witness Samuel L, Bringhwes? in testifying thet the
signature wns wet his. Appellasi further contends
that the werding of the instenetina ahove set forth is
prejudicial to the defendent in the absente of Che
fdem somanus instruction requested by the appellont end

Sponsored by the S.J. Quii on provided by the Institute of Museum and Library Services

) the Utah State Library.
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yefused B <he Touzt with the tortaring of dalinlclens
with vegued to the reaning of tho word existence o
get forth Ly the * in %ﬂ f‘MM'f fon ¢t~ Trotrustien
Mo, £ Clcgunsed suown, that eseh uneh instrectlon end
rore somevetely the eonbimniion of the tuwe instructions
sssigned »s ayror tojetdey with the yefusal of tie dee
fendemt®s curative instraction nre pgtertisllv detrimentsl
te the defoniaet hornin,

POTHT 0, 4
T GOURT ERDED N YIS REETSAL W0 OWE DEFRMDAMY

W%mmmm.wmmmmw

Az partially sof fnpeh bo defendnrt's dlseusclon
of Point ¥, %, 1t 15 mypellont's coutemtion thet Che
refusal of defeundent end aprallont®s rorumctod Testruge
tisp Mo, 1 regueding ¥dontliy of noexe a9 oot forthk
shove mder Point %o, 7 13 dotrimenta’ %o (ho dofondamt
a9d er~ainlly to in view of the nllaged 21Ter ehove
sssigred n ecourt's Ynmtruetfons Mo, & ~nl T duly ob-
Jeeted to by the sppellent and discusved supra.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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MwmT N, B

THE COTRT FRETD I ADMITTING PW0 IVIDECE
STATE'S CUUDIT M0, 4 OVER THE DEFEIDANDYG OBIECTION.

Appellant furthey essigns 268 errer and ebjosts
to the sdeission of testimeny yeggrding s farther Gheek
sd bank weceipt warked ond enteved berein o plaine 1

tiff's Bailis 4 mnd wore exprossly to tie admissien 5

thereof by the Comrt as an exbibit over defendant's i 1

express sbjection thevete, The writer concedes the i
{

fovt that the Court withield rullng thoveef until after L{
¢ recess and in aduitiing the oheck gwve » castiomary |
festyvetion (B22 TR Live 30 to 823 IS Line 18) ine
forming the jury thet the euly purpose of sdwissiom of ||
said check was as to Intent to defyeud, %

Defeudant further contends thet such ceutiopary in-
struction aed the lasguwsge in which 10 wes couched wes
cenfusing and wehiigions to the Jury in sttempting to
require them to jguore sald cheok, Biibit 4, sad all ||
testimony veferring thereto until such time as the de- |
temiuntion bad teea made a8 to whethar Mahilhit 1 wes ¢ |
fiotitious imstrument,

Sponsored by the S.J. Quinney Law Library. Funa
Library Services and Tec)
Machine

I
|
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Further, that the thwe seid ceutionary instyue~
tion was glven sad said exhibit was edaitted theve wus
ne definition oy atiespt to define to the Jury what »
tictitious sheck comsinted of. :

Appellant oontesds further that the error wes i
vors assigned in the Court's expross imstrustion to
the Jury, Mo, 6 tad o, 7, disenssion swpre, ves fm- |
strommtal iz detorminisg the cwuse of the fisding of |
the Jury hevein. |

In concinsion the defendant sud sppellent contends
that there gre five instonces of error sbowe listed ond
set forth, any one of which sre suf{isiently paejudicisl
te the defendsmt to canse a veversal of the wewdist in the
sourt below and couse the case to be vemmeded to the
Third Judicial Matriet Court for dismissal of the mmt-
ter st that level or at lemst for veetrisl,

Platntiff contends a3 set out in Puint Ne, 1 of
the wrpwent hevein that the Cowrt erved in failure to

ed by the Institute of Museum and Library Services

Sponsored by the S.J. Quinney Law Librar)
'y Servic hy the Utah State Library.
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ddsmiss ot the slosw of the State’s cuse o e State
failed to meke o prise feele case by its sifirvative
preof of the existesee of et lesst one Vramk Adaus {n
the sres cosvesaed centyary (o the ters aud iateat of
the slatute applicable (70-20-7).

Furthor that ihe Court eyved in giving Imstwuction
Ho, & snd ovred iz giving Instyuetion Ne, 7, That fure
ther, the seid two fnstrugtions regmydisg the existence
of the purperted mokoy of the faustrment in issue wore
wmhigwews snd conflicting with one smother tending te
coufuse the ljury te the prejudice of the defesdmmt,

Furthey, that the Court failed to attempt to eure
the oryor in these two imstruptions by giving the re-
quested iustruotion of the defedant, Mo, 1, yegerding
the idem sonans wule.

That the Court erred in adaitting imto svidence
State’s Benibit 4, te-wit: a check not in fsswe, and
forther erved in fts sttempted coutfonsry fastrudtion
to the Jury upon oduission of suid iwhibie, suid ine
stroctien sexwing to fuxthor pelut out a cheek not in
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fssme ad the possible fiotitious matuve theveed
when sush evidence was immaterial for ail purposes.

In eomelusion appellent wequests that the verdiet
found in the Distriet Court be yeversed and the mattey
dismissed a8 to the appellant beveln.

Respectiully submitted,
SUENER 2, BATCA

Attoxusy for Defendunt
and Appellent
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