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IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY

STATE OF UTAH

JAU-FEI CHEN, individually and as the
natural guardian of CHI WEI ZHANG, E. TEMPORARY RESTRAINING

LEI ZHANG, and E. E. ZHANG, her ORDER AND ORDER TO SHOW
minor children, CAUSE
Plaintiffs,
Vs. Civil No. 010400098
JAU-HWA STEWART and DOES I Judge Fred D. Howard
through X,
Defendants.

The Court, having reviewed the Verified Complaint, the Motion for Temporary
Restraining Order and Order to Show Cause, and the Memorandum in Support of the Motion
for Temporary Restraining Order and Order to Show Cause, and having considered the

representations of counsel for the plaintiff, hereby rules as follows:

PLAINTIFF'S
l EXHIBIT
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Defendant Stewart’s conduct herein has caused serious irreparable damage and, if not
enjoined, will continue to cause serious irreparable damage. Stewart appears to have no authority
to vote three quarters of the Company’s shares--a clear majority over which she has no rights or
control whatsoever. Despite such apparent lack of authority, she has purported to remove Dr.
Chen as the president and as a director of the Company. She appears to have done so without
following corporate formalities or Utah law. Her conduct in failing and refusing to ship ordered
and confirmed product and in establishing competing territorial entities through threats of loss of
business to the existing entities (extortion) and in causing such companies to violate their
exclusive contracts with the Company, appears to constitute a serious violation and breach of her
fiduciary duties as a Company director and, to the extent, if any, the Trusts have beneficial
ownership of any stock, her conduct appears to constitute a serious violation and breach of her
fiduciary duties as a trustee.

Her conduct appears to have seriously damaged and diminished the value of the Company
to the owners. Reputational and good will damages alone are not subject to specific calculation
or liquidation. She has diminished the value of the Company and the Territorial Ownerships by
failing and refusing to ship ordered and confirmed product pursuant to the Company’s exclusive
contractual obligations, course of dealing and custom and practice. Her ultra vires conduct

appears to have caused and is causing serious irreparable damage that should be halted

immediately.



The damage to Dr. Chen and her three children, on balance, clearly outweighs any
perceived or threatened injury the Court’s entry of the TRO would cause Stewart.

Entry of the TRO would not be against or adverse to the public interest.

Dr. Chen is likely to prevail herein. The Verified Complaint also raises serious issues
on the merits that warrant further litigation.

Finally, there is a real and immediate likelihood and threat that if defendant, who is
scheduled to be in Asia later this week, is provided notice of the TRO, she will evade service
of the TRO and continue her destructive conduct.

IT IS HEREBY ORDERED as follows:

That Defendant Stewart, her agents, servants, representatives, and any persons in active
concert or participation with her are enjoined and restrained: (1) from acting as a trustee of
The Chi Wei Zhang Trust, The E. Lei Zhang Trust, or The E. E. Zhang Trust, or any of
them; (2) from directly or indirectly causing the Company to violate any of its exclusive

contracts with territorial owners or to compete with territorial owners in violation of such

contracts; and \
\l\w\s
the-eempany—= The court also enjoins and directs Stewart immediately to fill, complete and ship

all pending orders for products received from Territorial Owners where such Territorial

Owners have complied with the terms of the exclusive contracts.

IT IS FURTHER ORDERED that this restraining order is temporary and will expire

ten days from the date hereof unless the Court has for good cause shown extended time for its



expiration. Nothing contained herein is determinative of any of the issues that will be heard at

. . o« e . . —'a“ 'ctl za)( . . .
the hearing for a preliminary injunction which is set for at "3 p.w.. Plaintiff is

X <ig ”f.' ! . i
ordered to post a bond inthe amount of $ ©re dev?g*MMd e heﬂmﬂ

DATED this [O™ day of January, 2001.
BY THE COURT Los Aot o,
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IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY

STATE OF UTAH

JAU-FEI CHEN, individually and as the
natural guardian of CHI WEI ZHANG, E. TEMPORARY RESTRAINING

LEI ZHANG, and E. E. ZHANG, her ORDER AND ORDER TO SHOW
minor children, CAUSE
Plaintiffs,
vs. Civil No. 010400098
JAU-HWA STEWART and DOES I Judge Fred D. Howard
through X,
Defendants.

The Court, having reviewed the Verified Complaint, the Motion for Temporary
Restraining Order and Order to Show Cause, and the Memorandum in Support of the Motion
for Temporary Restraining Order and Order to Show Cause, and having considered the

representations of counsel for the plaintiff, hereby rules as follows:
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Defendant Stewart’s conduct herein has caused serious irreparable damage and, if not
enjoined, will continue to cause serious irreparable damage. Stewart appears to have no authority
to vote three quarters of the Company’s shares—a clear majority over which she has no rights or
control whatsoever. Despite such apparent lack of authority, she has purported to remove Dr.
Chen as the president and as a director of the Company. She appears to have done so without
following corporate formalities or Utah law. Her conduct in failing and refusing to ship ordered
and confirmed product and in establishing competing territorial entities through threats of loss of
business to the existing entities (extortion) and in causing such companies to violate their
exclusive contracts with the Company, appears to constitute a serious violation and breach of her
fiduciary duties as a Company director and, to the extent, if any, the Trusts have beneficial
ownership of any stock, her conduct appears to constitute a serious violation and breach of her

fiduciary duties as a trustee.

Her conduct appears to have seriously damaged and diminished the value of the Company
to the owners. Reputational and good will damages alone are not subject to specific calculation
or liquidation. She has diminished the value of the Company and the Territorial Ownerships by
failing and refusing to ship ordered and confirmed product pursuant to the Company’s exclusive
contractual obligations, course of dealing and custom and practice. Her ultra vires conduct

appears to have caused and is causing serious irreparable damage that should be halted

immediately.



The damage to Dr. Chen and her three children, on balance, clearly outweighs any
perceived or threatened injury the Court’s entry of the TRO would cause Stewart.

Entry of the TRO would not be against or adverse to the public interest.

Dr. Chen is likely to prevail herein. The Verified Complaint also raises serious issues
on the merits that warrant further litigation.

This order is entered after the Court has instructed plaintiff’s counsel to advise the
defendant of the Motion for TRO. Plaintiff’s counsel has so advised the defendant, and the
defendant has had the opportunity to be heard.

IT IS HEREBY ORDERED as follows:

That Defendant Stewart, her agents, servants, representatives, and any persons in active
concert or participation with her are enjoined and restrained: (1) from acting as a trustee of
The Chi Wei Zhang Trust, The E. Lei Zhang Trust, or The E. E. Zhang Trust, or any of
them; (2) from directly or indirectly causing the Company to violate any of its exclusive
contracts with territorial owners or to compete with territorial owners in violation of such
contracts; and (3) from acting as the Company president and otherwise as a spokesperson for
the company. The court also enjoins and directs Stewart immediately to fill, complete and ship
all pending orders for products received from Territorial Owners where such Territorial
Owners have complied with the terms of the exclusive contracts.

IT IS FURTHER ORDERED that this restraining order is temporary and will expire

ten days from the date hereof unless the Court has for good cause shown extended time for its
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expiration. Nothing contained herein is determinative of any of the issues that will be heard at

. . . . . . . . 1"‘“ 'ql 2¢0{ o« epp e
the hearing for a preliminary injunction which is set for at __I'20 p.w.. Plaintiff is
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DATED this_[O™ day of January, 2001.
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IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR
UTAH COUNTY, STATE OF UTAH

JAU-FEI CHED, individually and as the INTERIM ORDER
natural guardian of, CHI WEI ZHANG, E.
LEI ZHANG, and E. E. ZHANG, her minor Civil No. 010400098
children,
Honorable Fred D, Howard

Plaintiffs, District Court Judge
vs.
JAU-HWA STEWART and DOES 1
THROUGH X,

Defendants.

L

Pursuant to stipulation of the parties, the Court
hereby eaters the following Interim Order. This order shall
remain in effect during the pendency of this matter or until

further order of the Court.

1. The Court will appoint an individual to act 2s
interim CEO/president of E. Excel International, Inc. (the
"Company") by the following process:

(2) Not later than 5:00 p.m. on February 23
2001, the Parties and their counsel will exchange lists of

not less than three and not more than five proposed

PLAINTIFF’'S
i EXHIBIT

N




candidates, together with their resumes.
(b) The Parties and their counsel will
promptly meet and confer to attempt to agree on one of the
proposed candidates.
(c) In the event the Parties are unable to
agree on a proposed candidate, the Court, after a hearing on
any objections of the Parties, may select any one of the
proposed candidates which the Court deems to be an
independent, neutral third party.
2. There is a dispute between the Parties
concerning the legitimacy of Jau-Hwa Stewart’s purported
appointment as president on or about September 1, 2001 as
well as a dispute concerning the purposted removal of Jau-Fei
Chen as president on or about September 1, 2001. Neither
Party shall claim to serve as CEO or president of the Company
from this date forward. Neither Jau-Hwa Stewart nor Jau-Fei
Chen shall be employees of the Company.
3. The board of directors of the Company as it

existed prior to September 1, 2000, is reinstated effective



immediately. The board of directors is deemed to consist of
Jau-Hwa Stewart, Jau-Fei Chen and Rui-Kang Zhang.

4. The stock of the Company, will be deemed to be
held by Jau Hwa Stewart (25%) and by the minor children of
Jau Fei Chen (75%). There is a dispute between the Parties

concerning whether the 75% stock of the children is owned by
the children individually or is held in trust for the
children. Regardless of this dispute, throughout the course
of this proceeding, the stock owned by the children or their
purported trusts will be represented by a person appointed by
the natural guardians of the children. No shareholders'
meeting shall be held and no vote of the Company’s
shareholders shall be taken without prior approval of the
Court. During the pendency of this Interim Order, no new
stock in the Company will be issued without approval of the
Court.

5. The Company’s board of directors shall take no

action to remove the interim CEO/President, without further

order of the Court.



6. The interim CEO/President shall have full
executive authority to act on behalf of the Company, and
conduct its business, subject to the continuing oversight of
the board of directors and the Court. If a dispute arises
between the interim CEO/President and the board of directors,
either may apply to the Court for relief.

7. The interim CEO/President shall provide monthly
written reports to the Court and counsel on his or her
activities. The interim CEO/President shall provide counsel
with monthly financial statements including a balance sheet,
a statement of operations, cash receipts and disbursements
journals, a detailed sales journal, copies of all bank
statements, bank reconciliations, a detailed report showing.
what invoices have not been paid, and any other reports or
information reasonably requested by the Parties.

8. Hwan Lan Chen claims to have advanced 3 million
dollars to the Company. There is a dispute between the
Parties as to whether such monies were advanced and all

issues associated with the purported advance. The Parties



reserve all rights with respect to this issue.

9. The Company shall not be required to pursue or
pay for the pursuit of claims against the Parties or other
persons that are of a shareholder derivative nature, and the
Parties may pursue such derivative claims in their own names,
Neither the Company's board of directors nor the interim
CEO/President shall cause to be dismissed, settled, or
otherwise compromised, any lawsuit pending purportedly on
behalf of or against the Company, without prior approval of
the Court. The Parties reserve the right to apply to the
Court for relief requiring the Company to take or forebear
specific actions with respect to any litigation to which the
Company is a putative party. The interim CEO/President will
promptly provide the Parties with copies of all pleadings,
orders and other papers received by him or her in any
litigation to which the Company is a putative party. Nothing
in this paragraph is intended to waive any right of the
Company with respect to purported shareholder derivative

actions.


http://Ktti.cc

10. Pending appointment of the interim
CEO/President, all Company expenditures in excess of $1,000
shall be submitted for joint approval to the accounting firms
of RGL Gallagher, LLP and PricewaterhouseCoopers. Until
appointment of the interim CEO/President and subject to the
approval process set forth in this paragraph, the Company’s
officer manager, Beverly Wamner, is authorized to sign all
checks on behalf of the Company which need to be issued in
the ordinary course of business. Payment for the services of
the accounting firms will by made by the respective Parties.
The involvement of these accounting firms in the duties
described in this paragraph will not prevent them from acting
as expert witnesses in this or other matters.

11. Upon selection of the interim CEO/President,
he or she shall submit to the Court for its approval an
acknowledgment and receipt of appointment, which shall set
forth the fees and other terms of the appointment.

12. Jau Hwa Stewart shall not tortiously interfere

directly or indirectly with any contract determined by the



Court at any time to exist between the Company and any
distributor or any third party.

13. Jau Hwa Stewart will inmediately return to
the Company’s headquarters any corporate assets in her
custody or control including but not limited to ail corporate
records. A receipt shall be provided by the Company to Jau
Hwa Stewart for any item so returned.

14. Nothing in this Interim Order shall be deemed
a waiver of any right of any Party to seek additional relief
from the Court.

15. No bond or security shall be required in
connection with this Interim Order or any order issued
previously in this matter.

""day of February, 2001.

Approved as to Form:

NNRY LX;
Counsel for Defendant

Counsel for Plaintiff
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MICHAEL R. CARLSTON (A0577)
RICHARD A. VAN WAGONER (A4690)
DAVID L. PINKSTON (A6630)

SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Eleventh Floor

Post Office Box 45000

Salt Lake City, Utah 84145

Telephone: (801) 521-9000

Attorneys for Appellee

IN THE UTAH SUPREME COURT

JAU-FEI CHEN, individually and as the natural

guardian of CHI WEI ZHANG,
E. LEI ZHANG, and E. E. ZHANG, her minor
children, MOTION TO DISMISS FOR LACK
OF APPELLATE JURISDICTION
Plaintiff/Appellee, AND STANDING

VS.

JAU-HWA STEWART, E. EXCEL
INTERNATIONAL, INC., a Utah
Corporation, and DOES I through X,
Case No. 20020777-SC
Defendants/Appellants.

E. EXCEL INTERNATIONAL, INC.,
a Utah corporation,

Cross-Claimant,
Trial Court Nos. 010400098 ¢
VS. 010400201
JAU-HWA STEWART,

Cross-Defendant.




E. EXCEL INTERNATIONAL, INC.,
a Utah corporation,

Third-Party Plaintiff,
Vs.

TAIG STEWART; BEVERLY WARNER;
ANGELA BARCLAY; DALE STEWART;
HWAN LAN CHEN; SAM TZU,; RICHARD
HU; APOGEE, INC., a Utah corporation;
APOGEE ESSENCE INTERNATIONAL
PHILIPPINES, INC., a Philippine corporation;
EXCELLENT ESSENTIALS
INTERNATIONAL CORPORATION, a
Philippine corporation; USA APOGEE, LTD.,
a Hong Kong corporation; SHANNON RIVER,
INC., a Utah corporation, SHANNON
HEATON; SHEUE WEN SMITH; BRYAN
HYMAS; PAUL COOPER; KIM O’NEILL;
BYRON MURRAY; and JOHN DOES I
THROUGH X,

Third-Party Defendants.

JAU-HWA STEWART,
Cross-Claimant,
Vs.
E. EXCEL INTERNATIONAL, INC., a Utah
corporation; LARRY C. HOLMAN; and GARY
TAKAGI, ‘

Cross-Defendants.




Dr. Jau-Fei Chen moves the Court pursuant to Rule 10, Utah Rules of Appellate
Procedure, to dismiss the appeals herein on the grounds that (1) the Court lacks appellate
jurisdiction, and (2) the third-party defendants lack standing to appeal. This Motion is supported
by an accompanying Memorandum and Exhibits thereto.

DATED this 2.3 day of October, 2002.

SNOW, CHRISTENSEN & MARTINEAU

ﬁ‘lﬂlchael E %;arls;o—; - 7

Richard A. Van Wagoner //
David L. Pinkston
Attorneys for Appellee
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I. INTRODUCTION

Dr. Jau-Fei Chen (“Dr. Chen”) moves the Court to dismiss the appeals on two grounds.
First, the order of contempt entered solely against Jau-Hwa Stewart (“Ms. Stewart”) is not final
because the trial court has yet to finalize the order of sanctions against Ms. Stewart, which is an
integral part of the contempt citation. Second, the other appellants have no standing to appeal the
order against Ms. Stewart. Dr. Chen has made no claim against them and the Court has
entertained no contempt motions against them. The appeal should therefore be summarily
dismissed.

Dr. Chen sued Ms. Stewart and E. Excel International, Inc. (“Excel USA”) (“the Original
Action”). Excel USA brought a Cross-Claim against Ms. Stewart and a Third-Party Complaint
against Hwan Lan Chen, Taig Stewart, Beverly Warner, Angela Barclay, Dale Stewart, Sheue
Wen Smith, Apogee, Inc., and others in the Original Action. Dr. Chen has not sued any of the
third-party defendants. Nor has she sought relief in any form against any of the third-party
defendants. In a separate action that has been consolidated herein (“Separate Action™), Ms.

Stewart sued Dr. Chen and others.

Dr. Chen later brought a Motion for Order to Show Cause Why Ms. Stewart Should Not
Be Held in Criminal and Civil Contempt Of Court and a Motion for Order Summarily Holding
Ms. Stewart in Criminal Contempt of Court (collectively “Motions for OSC”). As part of the
Motions for OSC and as a sanction for Ms. Stewart’s contumacious conduct, Dr. Chen moved
the trial court to strike Ms. Stewart’s pleadings, enter a judgment against Ms. Stewart and have

an evidentiary hearing on damages. After extensive evidentiary hearings on the Motions for


http://in.ii

OSC, the trial court entered its Findings of Fact and Conclusions of Law, holding Ms. Stewart in
criminal and civil contempt of court. The trial court struck Ms. Stewart’s Answer and
Affirmative Defenses in the original action and Affirmative Claims in the Separate Action as a
sanction for her criminal and civil contempt and reserved for further proceedings the issue of
damages. Pursuant to a motion by Excel USA, and as a sanction for Ms. Stewart’s discovery
abuses, obstruction of justice and spoliation of evidence, the trial court struck Ms. Stewart’s
Answer to the Cross Claim and has reserved the issue of damages. The issues as between Excel
USA and the third-party defendants also remain unresolved.

In an effort to delay the ongoing proceedings in the trial court, Ms. Stewart and several
other third-party defendants (collectively “Appellants™) filed notices of appeal. These Appellants
seek to appeal from the orders of the trial court holding Ms. Stewart in civil and criminal
contempt, even though the trial court has, to date, found only Ms. Stewart in contempt, and has
yet to rule on the damages issues as a sanction.

First, the orders are not appealable until the trial court has finally imposed sanctions for
the contempt. The trial court has yet to fully and finally determine the sanction to be imposed
upon Ms. Stewart for her contumacious acts. Second, the orders are appealable by only the
contemnor, not by other litigants as against whom Dr. Chen has made no claims and as to whom
the trial court has not even entertained Motions for OSC. The trial court has not held any of the

other Appellants in contempt of court, and there are otherwise no final orders for them to appeal.



II. RELEVANT FACTS

Dr. Chen is married to Mr. Rui Kang Zhang (or “Mr. Zhang”). Together they are the
natural parents and Dr. Chen is the legal guardian of their three minor children, Chi Wei Zhang,
E. Lei Zhang, and E. E. Zhang (or the “Zhang Children”). Contempt Findings (Exhibit A), {9 3-
4. At all relevant times, the Zhang Children together owned 75% (or “control shares™) of Excel
USA, a closely held Utah corporation with four shareholders. Order Granting Plaintiff’s Motion
For Partial Summary Judgment (Exhibit B).

Excel USA was incorporated on July 20, 1987. Exhibit A, §5. Excel USA manufactured
health-related products and sold them through a multi-level network marketing system. /d. q 6.
Excel USA grew to become a successful business. Excel USA sold its products exclusively to
multi-level distributors known as “Territorial Owners” that were located in countries such as
Korea, Taiwan, The Phillippines, Hong Kong, Malaysia, Singapore, U.S.A. and France. Excel
USA also marketed its products in Canada through a wholly-owned affiliate. Id. § 10, 13-22.

Prior to the events that form the basis of this litigation, Excel USA was run by Dr. Chen
as president, Ms. Stewart as vice-president and Mr. Zhang as secretary. Dr. Chen, her husband
Mr. Zhang and Ms. Stewart also comprised Excel USA’s board of directors. Given that Dr. Chen
spent large amounts of time in Asia promoting Excel USA’s’s products, Ms. Stewart became
responsible for the day-to-day operations of Excel USA. Id.  7-8; Injunction Findings (Exhibit
0),92.

Dr. Chen enjoyed a good relationship with her mother Hwan Lan Chen (“Madame Chen”)



and her sister Ms. Stewart, until the spring of 2000, when the relationship began to change as a
result of private family matters. Ms. Stewart and Madame Chen attempted to force Dr. Chen to
divorce Mr. Zhang and leave Excel USA. Dr. Chen stayed with her husband rather than follow
the demands of her mother and sister. Exhibit A, §§ 37-38

To punish Dr. Chen for disobeying Madame Chen’s and Ms. Stewart’s demands to
terminate her marriage and cease being involved in Excel USA, beginning no later than
September 1, 2000 Ms. Stewart embarked upon a scheme to eliminate Dr. Chen as the leader of
Excel USA, to unilaterally terminate the exclusive contractual relationships and long-term
courses of dealing and performance with Territorial Owners who were loyal to Excel USA and
Dr. Chen, and to establish new rogue distributors in violation of the exclusive contracts Excel
USA had with Territorial Owners. Id. q 39.

On September 1, 2000, while Dr. Chen and her husband were out of the United States,
Ms. Stewart, claiming to exercise ownership control over her own shares and the control shares
owned by the Zhang children (100% of the shares), through “Action by Written Consent,”
purported to remove Dr. Chen as a director of Excel USA, and Dr. Chen’s husband Mr. Zhang as
a director. Ms. Stewart purported to appoint her husband Taig Stewart and her mother Madame
Chen as new directors (or, collectively “rogue board of directors”). Id. J40. On September 1,
2000, the rogue board of directors, through “Action by Written Consent,” purported to remove

Dr. Chen as president and her husband Mr. Zhang as secretary, and replace them with Ms.



Stewart as president and Ms. Stewart’s husband Taig Stewart as secretary of Excel USA. Id. §
41.!

Having seized control of Excel USA, Ms. Stewart then proceeded to attack Excel USA’s
Territorial Owners in Asia. The attack consisted of two parts. First, Ms. Stewart, acting as
president of Excel USA, cut off the flow of product to certain Territorial Owners. Exhibit A,
49-57. Second, Ms. Stewart arranged for the transfer of millions of dollars to Asia to establish
new rogue distribution networks. 1d. 7 58, 62, 64-67.

On January 10, 2001, Dr. Chen filed a Verified Complaint in the Original Case against
Ms. Stewart. Also on that date, she filed a Motion for Temporary Restraining Order (or “TRO”)
which the Court granted as follows:

The Defendant Stewart, her agents, servants, representatives, and any persons in active

concert or participation with her are enjoined and restrained: (1) from acting as a trustee

of The Chi Wei Zhang Trust, The E. Lei Zhang Trust, or The E.E. Zhang Trust, or any of
them; (2) from directly or indirectly causing the Company to violate any of its exclusive
contracts with territorial owners or to compete with territorial owners in violation of such
contracts; and (3) from acting as the Company president and otherwise as a spokesperson
for the company. The Court also enjoins and directs Stewart immediately to fill,
complete and ship all pending orders for products received from Territorial Owners
where such Territorial Owners have complied with the terms of the exclusive contracts.
Id. 742
As a result of this TRO and other events, Ms. Stewart knew there was a strong possibility

she would be removed as president of Excel USA. Ms. Stewart therefore decided to destroy

Excel USA, rather than let it revert to Dr. Chen’s control, and also to replace it with Apogee,

'The district court later held that Ms. Stewart had no right to vote the stock of the 75%
shareholders. Exhibit B.

’Dr. Chen later amended the Verified Complaint to add Excel USA as a defendant.
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Inc., a new nutritional supplement manufacturing company controlled by Ms. Stewart. Exhibit
C, 134.

Over the next few weeks, as the trial court held several days of hearing in order to
determine whether the January 10, 2001 TRO should be converted into a preliminary injunction,
Ms. Stewart and those in active concert and participation with her engaged in a course of activity
designed to cripple and destroy Excel USA. After disabling the surveillance system at Excel
USA’s premises, Exhibit A, § 112; Exhibit C, § 53, Ms. Stewart and others proceeded to take
and/or destroy large quantities of Excel USA’s product, Exhibit A, 44 81-84, 101-07, 112; .
Exhibit C, 7 36, 37-38, 61-62, 63-67; take and/or destroy E. Excel’s business documents and
computer files, Exhibit A, § 112; Exhibit C, Y 48-49, 87-90, 98-104, 110-14, 118; _and to take
and/or destroy Excel’s equipment, Exhibit A, § 112; Exhibit C, | 86, 112, 114-15.

Many of these activities were in direct violation of the TRO entered on January 10, 2001.
During the period the TRO was in effect, Ms. Stewart intentionally failed to fill confirmed orders
from certain Territorial Owners despite knowing what was required, and having the ability to fill
such orders. Exhibit A, at 120, §§ 7-8. In addition, Ms. Stewart intentionally caused and allowed
shipments of Excel USA product within her control to be shipped to new, rogue distributors loyal
to her (Messrs. Hu and Tzu), despite knowing what was required and having the ability not to
ship such product. Id. at 120-21, qf 8-11.

While the first Preliminary Injunction hearing was under way in the Original Case, on or
about January 23, 2001, Ms. Stewart and Messrs. Hu and Tzu privately convened a conference

telephone call. At the time the call took place, Mr. Hu was in Taiwan, and Ms. Stewart and Mr.



Tzu were in Utah in Ms. Stewart’s office at Excel USA in Springville, Utah. During the
telephone conversation the three of them discussed and agreed, among other things, what their
testimony would be in the Preliminary Injunction proceeding then ongoing before the Court.
They agreed to testify falsely concerning a number of material matters. The three of them also
agreed that if they were asked questions they did not wish to answer they would say, “I cannot
remember now,” but agreed they could choose to thereafter “remember” whenever they wanted if
it served their purposes. Exhibit A, § 88.

During February 2001, a tape recording of the foregoing telephone conversation was
anonymously delivered to Dr. Chen’s residence in Singapore. Dr. Chen’s counsel received the
tape recording on February 13, 2001. Initially, Dr. Chen and her counsel were unable to obtain
any information concerning who had recorded the conversation, how the recording had occurred,
or where the recording had occurred. Messrs. Hu and Tzu were scheduled to testify on the same
day the tape was to arrive via express mail from Singapore (February 13, 2001). Based upon the
contents of the tape, Dr. Chen and her counsel believed Ms. Stewart and her witnesses likely had
carried out and would further carry out a plan to commit perjury and obstruct justice. Exhibit A,
9 89.

Ms. Stewart called Mr. Hu as a witness for Ms. Stewart and Excel USA in the
Preliminary Injunction hearing on February 13, 2001. Mr. Hu’s testimony adhered to the
conspiratorial agreement he, Ms. Stewart and Mr. Tzu had reached to testify falsify. In
accordance with the agreements reached in the telephone conversation, after acknowledging he

was under oath, was obliged to tell the truth and there could be harmful consequences if he did



not tell the truth, Mr. Hu testified: he denied he had a current business relationship with Ms.
Stewart, which was false; he denied he had any association with Excellent Essentials
International Corp. (the new entity in The Philippines), which was false; he denied knowing
whether Paris Uy had any association with Excellent Essentials International Corp., which was
false; he admitted having loaned money to Mr. Uy, but denied knowing what was the purpose of
the loan, which was false; he claimed he had borrowed the money from “Mother Chen,” and
claimed that Ms. Stewart had played no part in his securing the loan from her mother, which was
false; he denied having ever discussed with Ms. Stewart and Mr. Tzu what he would say if he
were asked if he had obtained funds from Ms. Stewart and Madame Chen to give to Mr. Uy,
which was false; he denied having had a conversation with Ms. Stewart concerning whether
people would find out that Ms. Stewart had arranged money for him to put into a new company,
which was false; he denied Ms. Stewart had told him that the money he was to receive to put into
a new company was coming from Ms. Stewart’s aunt, which was false; he denied that Mr. Uy
was fronting him, and that the new company was really his, which was false; he denied having
discussed and agreed with Ms. Stewart and Mr. Tzu that if they were asked about this money, he
would simply say the money was loaned between friends from Mr. Hu to Mr. Uy for unknown
purposes, which was false; he denied having discussed with Ms. Stewart and Mr. Tzu what
testimony he would offer if he were called as a witness in this proceeding, which was false; he
denied having discussed with Ms. Stewart and Mr. Tzu what was said in meetings at the Marriott

Hotel on October 19, 2000, between a Mr. Tjandra and Dr. Chen, which was false; and, he
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denied having discussed with Ms. Stewart and Mr. Tzu whether someone should go to jail, which
was false. Exhibit A, 7 88-90.

Thereafter, Dr. Chen’s counsel presented Mr. Hu with a translation of the above-
referenced tape recording. Mr. Hu then admitted having had a conversation with Ms. Stewart.
He denied recalling whether Mr. Tzu participated in the conversation, so counsel, with the
court’s permission, played a portion of the tape recording. Mr Hu thereafter admitted that Mr.
Tzu was a participant in the conversation. At that point, at the suggestion of counsel for Dr.
Chen, the court provided instruction to Mr. Hu concerning constitutional rights, including the
Fifth Amendment right against self-incrimination. The court then appointed an attorney from the
Legal Defenders Association to provide assistance to Mr. Hu concerning all aspects of his
remaining testimony. Id. §91.

Following a recess during which Mr. Hu consulted with his counsel, cross examination
resumed. In response to further questions put by Dr. Chen’s counsel, Mr. Hu declined to answer,
and he stated he would continue to decline to answer the questions concerning the telephone
conversation on Fifth Amendment grounds. Id. § 92. Mr. Hu nonetheless answered further
questions from Ms. Stewart’s and Excel USA’s counsel, and admitted he had been in Taiwan
when the conversatioﬁ took place, but said he could not remember what day or time of day it had

occurred, or who had placed the call.? Id. § 93; Order of July 5, 2001 (Exhibit D).

’In connection with the telephone conversation, Ms. Stewart filed a motion to strike, to
suppress and for sanctions against counsel and against Dr. Chen. The court denied Ms. Stewart’s
motion after briefing and oral argument. The court also denied the motion for sanctions on the
grounds that the tape recording appeared to constitute evidence of subornation of perjury and a
conspiracy to obstruct justice and defraud the court in the very case and in the proceeding in
which such exhibits were used. The court explained that the issue of potential obstruction of
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On February 21, 2001, the trial court entered an Interim Order to which the parties had
stipulated. The Interim Order provided a mechanism for the Court to appoint a Special Master to
serve as CEO of Excel USA until further Order of the Court. The Interim Order included the

following:

12. Jau Hwa Stewart shall not tortuously interfere directly or indirectly with any contract
determined by the Court at any time to exist between the Company and any distributor or

any third party. ‘

13. Jau Hwa Stewart will immediately return to the Company’s headquarters any

corporate assets in her custody or control including but not limited to all corporate

records. '
Exhibit A, § 116.

After the issuance of the Interim Order, Ms. Stewart and her husban(i began preparations
to vacate their offices in compliance with the court’s Order. However, “the removal of Mr. and
Mrs. Stewart’s ‘personal property’ became little more than a euphemism for the Wholesale
conversion of critical documents and other business property at the E. Excel premises.” Exhibit
C, 9 109. The Stewarts removed paper files, computer files, intellectual property, and equipment,

along with the “entire contents of the surveillance room.” Id. Y 110-15. In addition, Ms.

Stewart continued to ship product to the new distributors in violation of the Interim Order; now,

justice and the peculiarity of the tape’s contents as they related to the very proceeding were such
that Dr. Chen’s attorneys had an obligation to advise the court concerning the tape’s existence
and contents. Under these circumstances, no sanctions would have been issued even if the Court
had not ruled that the use of the tape and the transcripts was proper for impeachment purposes.
The use and disclosure of the tape and the transcript by plaintiff’s attorneys were consistent and
in compliance with counsel’s duties under Rules 3.3 and 3.4, Rules of Professional Conduct. In
Exhibit D, the court admitted the audiotape into evidence. The court also issued a referral
concerning the contents of the audiotape to the Utah County District Attorney’s office. In
subsequent proceedings, Ms. Stewart has offered, and the court has recei<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>