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Case No. 20100310-CA
IN THE

UTAH COURT OF APPEALS
State of Utah,
Plaintiff / Appellee,
vs.

William Alfred Dick,
Defendant/Appellant.

Brief of Appellee

STATEMENT OF JURISDICTION
Defendant appeals from convictions for one count of possessing a controlled
substance with the intent to distribute (methamphetamine), a first degree felony;
one count of possessing a controlled substance (methadone), a second degree felony;
one count of possessing a controlled substance (oxycodone), a second degree felony;
one count of possessing a controlled substance (marijuana), a class A misdemeanor;
one count of possessing drug paraphernalia, a class B misdemeanor; one count of
possessing a dangerous weapon as a restricted person, a class A misdemeanor; and
one count of lewdness, a class B misdemeanor. R. 344. This Court has jurisdiction
under Utah Code Annotated § 78A-4-103(2)(j) (West 2009).
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STATEMENT OF THE ISSUES
1. Did the State commit a Brady violation by not providing information about
a rebuttal witness, where Defendant failed to request any information about that
witness despite the prosecutor's repeated references to him before trial, and where
the trial court's unrebutted findings show that the allegedly suppressed information
would not have allowed Defendant to impeach the witness's testimony?
Standard of Review: The denial of a motion for a new trial is reviewed for an
abuse of discretion, but the underlying legal conclusions are reviewed for
correctness. See State v. Bakalov, 1999 UT 45, f 28,979 P.2d 799.
2. Did the State violate 16, Utah Rules of Criminal Procedure, by not
disclosing the identity of the rebuttal witness until trial, where the trial court never
ordered such disclosure, and where the trial court's unrebutted findings show that
pretrial disclosure would not have allowed Defendant to impeach the witness's
testimony?
Standard of Review: This issue is reviewed for an abuse of discretion. State v.
Buck, 2009 UT App 2, f 10,200 P.3d 674; State v. Wengreen, 2007 UT App 264,110,
167P.3d516.
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
Rule 16, Utah Rules of Criminal Procedure, is attached as Addendum A.
2
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

STATEMENT OF THE CASE
On February 14,2008, Defendant was charged with one count of possessing
methamphetamine with the intent to distribute, a first degree felony; one count of
possessing methadone, a second degree felony; one count of possessing oxycodone,
a second degree felony; one count of possessing marijuana, a class A misdemeanor;
one count of possessing drug paraphernalia, a class B misdemeanor; one count of
having an improper label for a prescription, a class B misdemeanor; one count of
possessing a dangerous weapon as a restricted person, a class A misdemeanor; one
count of lewdness, a class B misdemeanor; and one count of theft by receiving stolen
property, a class B misdemeanor. R. 1-3.
Before trial, the State voluntarily dismissed the charges of having an improper
label for a prescription and theft by stolen property. R. 342-43. Defendant was
convicted on the remaining charges. R. 344-46.
Defendant was sentenced on June 2, 2009. R. 457-60. On June 11, 2009,
Defendant moved for a new trial, alleging that the State violated Brady v. Maryland,
373 U.S. 83 (1963), violation by withholding evidence regarding a rebuttal witness.
R. 485-517,822-32,847-962. Following an evidentiary hearing, the trial court denied
the motion. R. 977-99. Defendant timely appealed. R. 1000.
-
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STATEMENT OF THE FACTSV

" <

Underlying Facts
On the morning of February 11, 2008, two different women saw Defendant
i

passed out and half-naked in the front seat of a car that was parked in front of the
Uintah Care Center (UCC) in Vernal. The first was Jennifer Beardon, who saw him
1.

around 4:50 a.m.; the second was Allyson Hatch, who saw him at 7:30 a.m. R. 1007:
172-73,179,182. Both women reported that the car was running, that its blinkers
were on, and that the driver's side window was rolled down—on oddity given that

i

it was a "cold" February morning. R. 1007:172,174,181. Defendant was wearing a
"partially unbuttoned" "short sleeved shirt," but nothing else. R. 1007: 191.

I

Defendant's genitals were clearly exposed. R. 1007:173,181.
Officer Rick Reynolds of the Vernal City Police Department arrived shortly
after 7:48 a.m. Reynolds approached the car's open window and "yelled" at
Defendant. R. 1007: 190. When his yelling did not rouse Defendant, Reynolds
i

began "bang[ing] on the window" with his fists. R. 1007:191. "Nothing" happened,
and Defendant "still wouldn't wake up." R. 1007:191. Reynolds then reached into

1

"In setting out the facts from the record on appeal . . . all conflicts and
doubts" are resolved "'in favor of the jury's verdict and the rulings of the trial
court/" State v. Yanez, 2002 UT App 50, \ 1 n.l, 42 P.3d 1248 (citation omitted).

<
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(

the car," grabbed [Defendant] by the arm, and shook him/' R. 1007:191. Defendant
finally woke up. R. 1007:192.
When Reynolds asked Defendant what he was doing in the parking lot,
Defendant responded that he was "homeless and living in the car/' R. 1007:192.
When Reynolds asked why Defendant had no pants on, Defendant said that he
"must have kicked them off while he was sleeping/7 R. 1007:192. There was a "big
pile of clothes" on the passenger seat, so Defendant grabbed some pants off the top,
put them on, and exited the car. R. 1007:192. Defendant was "kind of unstable
when he got out of the car," and it took him "a few minutes to kind of get his
balance." R. 1007: 193, 217. Defendant's eyes were bloodshot, and he was also
"groggy" and "disoriented." R. 1007: 245.

Defendant did not seem to have

complete "control of his motor skills." R. 1007: 245. Reynolds thought Defendant
was "impaired." R. 1007:193-94.
Officer Reynolds arrested Defendant for lewdness. R. 1007: 195. In the
meantime, an officer arrived with a drug dog. R. 1006: 304. When the dog entered
the car, it "immediately" indicated that there was an odor of drugs on the pile of
clothes on the front seat, as well as on a rolled up black bandana that was sitting on
the floor behind the reclined driver's seat. R. 1006: 306-07; 1007:199.

5
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Police decided to search the vehicle. R. 1007:199-200. Inside, they found a
hunting knife wedged between the driver's seat and the center console. R. 1007:200.
Defendant later stipulated that because of prior criminal convictions, he was a
restricted person who could not legally possess a dangerous weapon. R. 1007: 2.
Officers also found a black children's backpack, with the last name "Mott"
and a phone number written on the outside. R. 1007:205. When officers later called
the phone number and spoke with the Motts, they learned that the backpack had
recently been thrown away. R. 1006:355. Inside the bag, officers found a glass case
with Ziploc baggies, an electronic scale, some syringes, an aluminum vial, and a
Slurpee straw. R. 1007: 207-08. A drug expert later testified that all of these items
are commonly associated with the drug trade. R. 1006: 363-64.2
Finally, officers opened the black bandana that the drug dog had focused on.
R. 1007: 209. Inside the bandana, they found a white grocery bag. R. 1007: 210.
Inside the grocery bag, they found 8 individually packaged bundles of
methamphetamine, 6 methadone pills, 4 oxycodone pills, and a small quantity of
marijuna. R. 1007: 210, 213-14. A drug expert later testified that the

2

The drug expert explained that the large opening on a Slurpee straw makes
it useful for snorting methamphetamine or cocaine. R. 1006: 364.
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methamphetamine was likely "intended for distribution/' given its overall quantity
and the nature of its packaging. R. 1006: 367.
After being given Miranda warnings at the jail, Defendant agreed to speak
with Officer Reynolds. R. 1007: 216. Defendant claimed that he had gone to a
friend's house to do laundry and take a shower the previous evening, but that he
"didn't remember what happened" after that. R. 1007: 216. Defendant admitted
that the knife was his. R. 1007: 216. When asked about the drugs, Defendant said
that "none of the drugs were his, that his drug of choice was cocaine." R. 1012:130.
Officers later submitted the black bandana for DNA testing, along with a
cheek swab from Defendant for comparison. R. 1007: 264. The DNA lab found
"touch DNA" from three different people mixed on the bandana. R. 1007: 269.
Defendant's DNA profile matched the combined profile found on the bandana. R.
1007:269. A DNA expert later testified that a random person would only have a 1 in
9620 chance of matching this combined profile. R. 1007: 270. In other words, the
experts excluded 99.98% of the population from being the source for the DNA. R.
1007:273.
Officers also contacted Karen Southland, the owner of the car. R. 1006: 310.
Southland confirmed that Defendant had borrowed the car the previous afternoon
to run errands, but she said that she did not hear from him after 11:30 p.m. R. 1006:
7
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312-13. Southland also said that the Mott backpack, the black bandana, and the pile
of clothes were not in her car when Defendant borrowed it, nor were any drugs. R.
1006:316-17.
Trial
The case was originally set for trial on January 29,2009. R. 1005. During voir
dire that morning, defense counsel informed the court that Defendant intended to
testify that the drugs were not his. R. 1005:65. The prosecutor told defense counsel
that if Defendant so testified, she would put on evidence that "around the month of
February 2008," Defendant did "use meth, have access to meth." R. 1005: 66.
Defendant did not request any additional information about the nature of the State's
purported evidence. See generally R. 1005: 70. Before the end of voir dire, however,
the court declared a mistrial based on an unrelated issue and rescheduled the trial.
R. 1005: 71.
Defendant was tried from March 26-27,2009. R. 342-46. In its case-in-chief,
the State presented testimony from the two women who found Defendant in the car,
several officers and technicians involved in the investigation, and Karen Southland
and her husband, both of whom confirmed that the drugs were not in the car when
Defendant borrowed it on February 10,2008. See generally R. 1006-07.

8
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During a break in the State's case, the parties had a discussion with the court
about jury instructions. R. 1006: 292-93. During that discussion, defense counsel
suggested that no evidence showed that Defendant was using drugs in February
2008. R. 1006:292. The prosecutor responded: T v e told you all along I've got two
people sitting in jail that can say during the month of February of 2008, during the
period of time they saw him using meth, saw him buying meth." R. 1006: 293.
Defense counsel did not inquire further as to the identities of these two potential
rebuttal witnesses. See generally R. 1006: 293.
Defendant testified in his own behalf, claiming that after borrowing
Southland's car the previous afternoon and running errands, he visited a friend who
lived in a remote part of Uintah County. R. 1012:12-14. He said that after leaving
his friend's house sometime after 11 p.m., he tried taking a shortcut off of the main
highway, but ended up stuck in 4 to 5 inches of snow approximately "15 miles"
from the nearest house. R. 1012:16. Defendant claimed that he spent the next 5 to 6
hours on his hands and knees digging himself out of the snow with a knife he found
in the backseat. R. 1012:18-20. Defendant said that due to the strain of the ordeal,
he passed in and out of consciousness while driving back to Vernal, and that even
though he knew there was a hospital a few blocks away, he pulled into the UCC
parking lot because he was afraid he was going to hit something. R. 1012: 25, 61.
9
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Defendant said that he took his pants off because they were wet, and that he then
passed out R. 1012: 26-27.
Defendant denied owning or possessing any of the drugs or paraphernalia
found in the car. R. 1012:35. On direct examination, Defendant testified that he had
not used drugs that day. R. 1012: 37. On cross-examination, he denied using or
dealing methamphetamine that entire month. R. 1012: 68.
After the defense rested, the prosecutor informed the court that she intended
to call several rebuttal witnesses. R. 1012: 77. Among others, she identified Miguel
Mendez. R. 1012:77. Defense counsel objected, claiming to have received no notice
of Mendez's potential testimony. R. 1012: 79. In response, the prosecutor explained
that she had not known that she would call Mendez until Defendant testified that he
had not used or dealt methamphetamine in February 2008. R. 1012: 79. The trial
court allowed Mendez to testify as a rebuttal witness. R. 1012: 80.
On direct examination, Mendez testified that at "the end of February 2008/'
he had seen a friend "front" Defendant approximately $1500 worth of
methamphetamine. R. 1012:109-11. Mendez acknowledged he had pleaded guilty
to a methamphetamine distribution charge just two days before Defendant's trial,
but stated under oath that he had not been offered any deal in exchange for his
testimony against Defendant. R. 1012:108-09.
10
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On cross-examination, Defendant's counsel questioned Mendez about
whether he had received any deal for this testimony. R. 1012: 112-17. Mendez
replied that he had already been sentenced in his case, and he then repeatedly stated
that he had not received a deal for his testimony. R. 1012:112-13.
The court held an on-the-record sidebar with the attorneys while Mendez was
still on the stand. R. 1012: 122. During that sidebar, the court offered to give
defense counsel access to the plea affidavit from Mendez's case in order to assist
with the cross-examination. R. 1012:122. Defense counsel declined, saying: "we
don't need any further information as it relates to [Mendez]. We're prepared to go
forth with [the State's] next witness." R. 1012:122. The court again offered: "So
you don't want the record?" R. 1012:122. Defense counsel responded: "No." R.
1012:122; see also R. 1010: 3 (defense counsel confirming that he had turned down
the court's offer to receive additional records on Mendez during cross-examination).
The State also called Officer Joshua Nichols as a rebuttal witness. Officer
Nichols was the booking officer at the Uintah County Jail when Defendant arrived
on February 11,2008. R. 1012:93-94. Nichols said that he asked Defendant whether
he needed any medical attention, but Defendant said no. R. 1012: 95-96. Nichols
also asked Defendant whether he had recently used any drugs. R. 1012: 97.

11
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Defendant responded that he had used cocaine one month earlier, as well as
marijuana the day before. R. 1012: 98.
During the closing argument, the prosecutor emphasized the circumstances of
the arrest—specifically, that Defendant was found half-naked in a car with drugs,
drug paraphernalia, and a weapon, as well as testimony from the car's owner that
the contraband had not been there when Defendant borrowed the car the day
before. R. 1012:170-81. The prosecutor only mentioned Mendez in one sentence of
her closing argument, pointing out that Mendez7s testimony showed that, contrary
to Defendant's claims, he had been using drugs during that time period. R. 1012:
179. After defense counsel repeatedly attacked Mendez's credibility during his
closing argument, R. 1012:209-11, the prosecutor briefly addressed the issue during
rebuttal, reiterating Mendez's unrebutted claim that he did not receive a deal in
exchange for his testimony. R. 1012: 227-28,234.
The jury convicted Defendant on all counts. R. 1012: 243-44.
Defendant files a motion for a new trial, alleging that the State violated Brady
by withholding information regarding Mendez
Following his conviction, Defendant filed a motion to compel discovery
regarding Mendez. R. 450-51. Among others, Defendant requested the plea
affidavit from Mendez's case, any recordings made during police interviews with

12
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Mendez, as well as any information indicating that Mendez had received any
benefit for his testimony. Id. The prosecutor objected, claiming that some of the
requested

information

would

"jeopardize"

ongoing

"law

enforcement

investigations." R. 479-480.
Defendant also filed a motion for a new trial, claiming that the State violated
Brady by not giving him pretrial discovery on Mendez. R. 505-511. Defendant
attached a letter from Charles Horton, an inmate in the Uintah County Jail, who
claimed that Mendez had told him that the Uintah County Attorney had offered
him a deal in exchange for his testimony against Defendant. R. 487. Defendant
argued that if the State had provided pretrial notice regarding Mendez, he would
have been able to locate Horton and use him to impeach Mendez at trial. Id.
The State attached affidavits to its response from the Uintah County Attorney
and Mendez's attorney, both of whom stated under oath that there had never been a
deal between Mendez and the State regarding Mendez's testimony against
Defendant. R. 637-42. Mendez's attorney stated that he "remembered telling
[Mendez] that he did not have to testify" against Defendant, "and that whether or
not he testified the sentence recommendation would be the same." R. 637.

13
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The prosecutor also released a copy of Mendez's written plea agreement. As
later noted by the trial court, that plea agreement "did not contain any requirement
that Mr. Mendez testify against the Defendant." R. 992.
The evidentiary hearing
The trial court scheduled an evidentiary hearing to address Defendant's
claims. R. 668. Charles Horton testified that Mendez approached him in jail and
told him that the prosecutor had offered him a deal in exchange for his testimony
against Defendant. R. 1009: 6. With respect to the timing of this conversation,
Horton initially claimed that it was "between mid-April to June," but later
suggested that it might have been sometime before April. R. 1009:10,12.
During a subsequent hearing, defense counsel addressed the question of
whether he would have been able to locate Horton if the State had provided
information regarding Mendez before trial. R. 1010:5-6. Counsel claimed that if the
State had provided Mendez's name beforehand, he would have tried contacting
random inmates at the jail to see if anyone knew anything about Mendez, R. 1010:5.
But defense counsel acknowledged that it "would have been very difficult" to have
actually found him, saying: "I'm not saying we would have found Mr. Horton
because that was a gratuitous, almost fortuitous" event, and it "would have been
very difficult." R. 1010: 5, 6. Thus, counsel acknowledged that he "just did not
14
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

know" "whether, in fact, we would have been able to ferret out Mr. Horton's name"
even if Mendez had been disclosed as a potential witness. R. 1010: 6.
The tapes
During the evidentiary hearing, the State acknowledged that it had located
tape recordings of four conversations that Mendez had with law enforcement before
his plea agreement. R. 680-81.
The State subsequently released one of the tapes to Defendant, who attached a
transcript of it to a second amended motion for a new trial R. 753-68. In that
conversation, officers discussed Mendez's potential testimony against Defendant, R.
753-68, but also repeatedly stressed that any actual deal would have to be worked
out between Mendez's lawyer and the county attorney. Id.} see also R. 995-96.3
Because of concerns over compromising ongoing law enforcement
investigations, the State did not release the remaining three tapes. Instead, the trial
court agreed to conduct an in camera review of the tapes to determine whether
Mendez discussed his potential testimony against Defendant with law enforcement.
The court subsequently released a summary of the three conversations, in which it

3

When Mendez asked about a possible deal at the close of the interview, for
example, the officer responded that the county attorney would "talk to your
attorney this morning . . . and then they'll work something out." R. 995.
15
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stated that the officers never entered into an agreement with Mendez in exchange
for his testimony against Defendant. R. 690-92 (Addendum B).
The trial court's ruling
On March 31,2010, the trial court issued a written ruling denying Defendant's
motion for a new trial on several grounds. R. 978-99 (Addendum C).
First, the court concluded that because Mendez ultimately testified as a
rebuttal witness, the State had no pretrial obligation to disclose his identity. R. 985
(noting that "the State cannot anticipate whether a defendant will testify at trial or
what the content of the testimony [would] be").
Second, the court found that Defendant received notice of Mendez's potential
testimony before trial. The court found that the prosecutor "informed defense
counsel the day before the Defendant testified that the State had witnesses who
would testify as to the Defendant's drug use," and accordingly held that the
"[d]efense was aware of the nature of the rebuttal testimony before Mr. Mendez
took the stand." R. 985.
Third, the court rejected Defendant's claim that there had been any deal
between the State and Mendez regarding his testimony against Defendant. R. 982.
The court thus accepted the testimony of Mendez, the county attorney, and
Mendez's attorney who all testified that no such deal existed. R. 983. The court
16
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further noted that "nothing in the tapes . . . would indicate that the police and the
Defendant entered into any plea agreement or that they agreed he would receive
consideration for testifying against the Defendant." R. 982.
Fourth, the court rejected the claim that the alleged Brady violation had
prevented Defendant from using Charles Horton to impeach Mendez. R. 980-81.
The court noted that Horton did not disclose his alleged conversation with Mendez
"until after the Defendant was sentenced," and that "no one, including the State,
knew of the alleged conversation" until Horton sent his letter. R. 981. Moreover,
the court concluded that Defendant "failed to show that it was reasonably likely that
Mr. Horton would have been identified as a witness had the State identified Mr.
Mendez as a rebuttal witness" before trial. R. 980. The court also found that
Horton's account was not credible: "Given the friendship between Mr. Horton and
the Defendant, and given the unusual circumstances" in which Horton wrote his
letter, the Court stated that it had "little confidence in the reliability of Mr. Horton's
testimony." R. 983.
Finally, the court rejected Defendant's claim that pretrial disclosure of the
tapes of Mendez's interviews with law enforcement would have had a
determinative impact at trial. R. 979-80. The court again noted that "the tapes do
not indicate that any agreement was agreed to during the interviews," and
17
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reiterated that the "unchallenged affidavit of the attorneys" who subsequently
negotiated Mendez's agreement was that it "did not require Mr. Mendez to testify."
R. 980. Moreover, the court stressed that because there was abundant evidence of
Defendant's guilt, including "the testimony of the jailer that the Defendant admitted
to recent drug use," as well as "the presence of the Defendant's DNA on the
bandana which contained the drugs," "any failure to produce the tapes does not rise
to a reasonable probability that, had the tapes been disclosed, the result of the trial
would have been different." R. 980.
The court summarized its ruling:
Overall, the Defendant has failed to show that a Brady violation
occurred. Given the facts in the case, the evidence was not material to
the outcome of the trial. There is no credible evidence that Mr. Mendez
testified falsely. There is no credible evidence the State made an
agreement which required Mr. Mendez to testify. There is no evidence
the police made a separate agreement which required Mr. Mendez to
testify. There is no evidence that Mr. Mendez believed he was required
to testify as a condition of his plea agreement.
R.979.
SUMMARY OF ARGUMENT
Point I: Defendant's Brady claim fails for two reasons.
First, courts have universally held that a defendant is not entitled to a new
trial based on an alleged Brady violation where the defendant knew about the
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suppressed information before the close of trial, or where reasonable diligence by
the defendant would have alerted him to the information. Here, Defendant was
informed before trial that the State had a rebuttal witness ready to testify about his
use of drugs in February 2008, yet Defendant made no effort to ascertain that
witness's identity. And even after Mendez testified against Defendant at trial,
defense counsel expressly waived the court's offer to allow him to learn more
information about Mendez before concluding his cross-examination. Given this,
Defendant has waived any claim regarding the State's failure to notify him of
Mendez before trial.
Second, Defendant's Brady claim fails on its merits. To establish a Brady
violation, Defendant must show that the State suppressed favorable information
that was material to the case. In other words, reversal is only required where there
is a reasonable probability that the outcome of the trial would have been different if
the information had been disclosed to the defense.

Here, the trial court's

unchallenged factual findings show that there was no deal between the State and
Mendez. Given this, Defendant cannot show that he actually could have impeached
Mendez if he had learned about him before trial.
More importantly, a Brady claim also requires that the suppressed information
be material to the outcome of the case. But Mendez was not a central witness whose
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testimony was in any way outcome-determinative. Rather, he was a rebuttal
witness who offered limited impeachment testimony about Defendant's claim that
he had not used drugs that month. The State did not stress Mendez's testimony in
its presentation to the jury. Indeed, its closing argument barely touched on it.
Given this, Defendant cannot show that it is reasonably likely that the allegedly
suppressed information would have changed the outcome of this case. His Brady
claim therefore fails.
Point II: Defendant also claims that the State violated rule 16, Utah Rules of
Criminal Procedure, by not disclosing Mendez's identity before trial. Defendant
waived this claim, however, by not requesting a continuance at trial. It therefore
should not be considered.
In any event, as with his Brady claim., Defendant can only prevail if he shows
that he was prejudiced. In other words, he must show that there is a reasonable
probability that the result of the trial would have been different if he had received
proper notice. As explained, Defendant has not shown that here, where the State's
case was supported by overwhelming evidence of Defendant's guilt, and where
Mendez was not a central witness to the State's case.
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ARGUMENT
Defendant argues that the trial court should have granted his new trial
motion on two grounds. First, he argues that the State committed a Brady violation
when it did not give him Mendez's name, as well as information about Mendez's
conversations with officers, before trial. Aplt. Br. 11-18. Second, Defendant argues
that the State violated rule 16, Utah Rules of Criminal Procedure, by not disclosing
Mendez's existence before trial, and that Mendez therefore should not have been
allowed to testify. Aplt. Br. 18-23.
I.
THE STATE DID NOT VIOLATE BRADY WHEN IT DID NOT
PROVIDE INFORMATION ABOUT MENDEZ BEFORE TRIAL
Defendant first argues that the State committed a Brady violation when it did
not disclose "Mendez' existence, likely testimony, and pertinent information" before
trial. Aplt. Br. 12. Defendant particularly faults the State for not producing the
"tapes of interviews" between Mendez and police officers, which he claims
"revealed that officers wanted Mendez to help them with information to convict
[Defendant] and would get him a deal." Aplt. Br. 13. He also claims that if the State
had provided this information before trial, this "would have led to an additional
witness to impeach Mendez" — specifically, Charles Horton. Aplt. Br. 15.
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This claim should be rejected for two reasons. First, Defendant waived it by
not conducting a reasonable investigation before or during trial. Second, if reached,
Defendant's Brady claim fails on its merits.
A. Defendant waived his Brady claim by not conducting a reasonable
investigation into Mendez during trial.
This Court need not reach the merits of Defendant's Brady claim, because
Defendant did not conduct a reasonable investigation into Mendez's testimony
when he learned about his existence during the trial.
It is well established that reversal is warranted under Brady only when there is
"discovery, after trial, of information which had been known to the prosecution but
unknown to the defense." State v. Agurs, 427 U.S. 97,103 (1976). "Courts universally
refuse to overturn convictions where the evidence at issue is known to the defense
prior to or during trial!' State v. Bisner, 2001 UT 99, \ 33, 37 R3d 1073 (emphasis
added); accord State v. Finder, 2005 UT 15, \ 24,114 P.3d 551 (holding that a Brady
violation occurs only where the State "suppresses information that remains
unknown to the defense both before and throughout triaY' (emphasis added)).
Even if the defendant does not learn about the information at issue before the
trial ends, courts also refuse to overturn the conviction "where the defendant
reasonably should have known of the evidence." Bisner, 2001 UT 99, \ 33; accord
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Finder, 2005 UT 15, | 25. Thus, Brady is not violated when the "defense reasonably
should have known of the possibility" of the evidence before trial, or where the
defense "possessed the essential facts" before the close of trial but did not use them.
Bisner, 2001 UT 99, f 40 (quotations and citation omitted); see also Finder, 2005 UT 15,
f 25 ("Brady is not violated when the defense could have obtained the information
with any reasonable diligence").
The Utah Supreme Court's decision in Bisner is illustrative. Like Defendant
here, Bisner asked for a new trial under Brady because the State allegedly withheld
information about the plea deals it offered to several witnesses who testified at trial.
See Bisner, 2001 UT 99, | 37. The supreme court rejected this claim because Bisner
was clearly aware "about the possibility of the inducement well before the trial
concluded," yet had not conducted any investigation. Id. at | 38. The court noted
that Bisner "could have sought a continuance or recess in order to investigate the
exculpatory potential of the evidence," but did not. Id.
Other courts have echoed the approach taken in Bisner. For example, the Fifth
Circuit has expressly held that a defendant waives a potential Brady claim if he fails
to request a continuance upon learning about the information at trial. See United
States v. Williams, 132 F.3d 1055,1059 (5th Or. 1998); United States v. Featlterson, 949
F.2d 770, 774 (5th Cir. 1991). And the First Circuit has similarly held that it "is
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incumbent upon a party faced with such a situation to ask explicitly that the court
grant the time needed to regroup/' or else "waive the point/' United States v.
Mathur, 624 F.3d 498, 508 (1st Cir. 2010).
Here, Defendant was repeatedly told about the substance of Mendez's
testimony before trial, yet he did nothing to ascertain Mendez's identity. During
voir dire on the morning of his first trial setting, for example, the prosecutor told
defense counsel that if Defendant testified and denied using drugs during February
2008, she would put on rebuttal witnesses who would testify that "around the
month of February 2008," Defendant did "use meth" and did "have access to meth."
R. 1005: 66. In spite of this, Defendant never requested any further information
about who these witnesses were.
During a break in the State's case-in-chief at trial, the prosecutor again
reminded defense counsel that she had "told [him] all along" that she had "two
people sitting in jail that can say during the month of February of 2008, during the
period of time they saw [Defendant] using meth, saw him buying meth." R. 1006:
293. Despite this, Defendant still did not inquire further as to the identities of these
two potential witnesses or any information about them.
Finally, after the State called Mendez to testify, the court held an on-therecord sidebar with the attorneys in which it offered to give defense counsel access
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to the plea affidavit from Mendez's case. R. 1012:122. Defense counsel declined,
saying: "we don't need any further information as it relates to [Mendez]. We're
prepared to go forth with [the State's] next witness." R. 1012:122. The court again
offered: "So you don't want the record?" R. 1012:122. Defense counsel responded:
"No." R. 1012:122.
In short, Defendant was repeatedly informed that the State had a rebuttal
witness who would testify that he had used methamphetamine during February
2008, but he conducted no investigation to learn that witness's identity. And even
when the trial court offered to allow him to review additional information, he
affirmatively waived that opportunity and chose to proceed with trial. "Because
[Defendant] elected to proceed with the trial without taking advantage of the court's
offer, he has waived any prejudice caused by" the alleged error. Williams, 132 F.3d
at 1060. Defendant's claim should be rejected for this reason alone.
B. Defendant's Brady claim fails on the merits because the
information at issue was not favorable to Defendant, nor was it
material to this case.
In Brady v. Maryland, 373 U.S. 83, 87 (1963), the Supreme Court held that
"suppression by the prosecution of evidence favorable to an accused upon request
violates due process where the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution." "There are three
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components of a true Brady violation: (1) the evidence at issue must be favorable to
the accused, either because it is exculpatory, or because it is impeaching; (2) that
evidence must have been suppressed by the state, either willfully or inadvertently;
and (3) prejudice must have ensued/7 Strickler v. Greene, 527 U.S. 263,281-82 (1999).
As noted above, Defendant claims that the State violated Brady in this case by
failing to disclose Mendez's identity prior to trial, as well as by failing to produce
the tapes of Mendez's interviews with police officers. Aplt. Br. 11-18. Defendant
also claims that if he had received this information, he would have been able to
learn about Charles Horton prior to trial. Aplt. Br. 15. Defendant's claim fails,
however, because he has not satisfied the first or third prongs of Brady.
1. Defendant has not shown that the State suppressed any
favorable information.
First, Defendant has failed to show that the State suppressed any information
that was "favorable" to him.

Brady, 373 U.S. at 87. While it is true that

"[ijmpeachment evidence" is considered to be "favorable" for purposes of Brady,
United States v. Bagley, 473 U.S. 667, 676 (1985), Defendant's claim fails in this case
because nothing in the record shows that there was any evidence that would have
impeached Mendez's testimony.
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After reviewing the evidence, the trial court expressly accepted the testimony
of Mendez, the coimty attorney, and Mendez's attorney, all of whom testified that
there was no deal between Mendez and the State regarding Mendez' testimony in
this case. R. 983. The court further noted that there "is nothing in the tapes which
would indicate that the police and the Defendant entered into any plea agreement or
that they agreed he would receive consideration for testifying against the
Defendant/7 R. 982. The court thus found "no credible evidence that Mr. Mendez
testified falsely. There is no credible evidence the State made an agreement which
required Mr. Mendez to testify. There is no evidence the police made a separate
agreement which required Mr. Mendez to testify. There is no evidence that Mr.
Mendez believed he was required to testify as a condition of his plea agreement." R.
979.
Although Defendant suggests otherwise in his brief, his claim fails because he
has not properly challenged the trial court's finding by marshaling the evidence
supporting the court's findings, let alone demonstrated that the findings were
clearly erroneous. This, alone, is fatal to his claim, because it is settled in Utah that
" [wjhen an appellant challenges a trial court's ruling concerning" a motion for "new
trial, the appellant is obligated to first marshal the evidence in support of the verdict
and then demonstrate that the evidence is insufficient when viewed in the light
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most favorable to the verdict." Neely v. Bennett, 2002 UT App 189, % 11,51 P.3d 724
(quotations and citation omitted); accord Tschaggeny v. Milbank Ins. Co., 2007 UT 37,
1 31,163 P.3d 615.
In Finder, 2005 UT 15, \ 40, the supreme court applied this requirement to a
Brady-based new trial motion like this one. Because Pinder had "made no effort to
challenge the trial court's conclusion" by complying with the marshaling
requirement, the court "assume[d] that the trial court's conclusion [was] adequately
supported by the record." Id.
Thus, the undisputed findings of the trial court are that there was never any
deal between Mendez and the State with respect to Mendez's testimony in this case.
Given this, there was no basis on which Defendant could have impeached Mendez.
His Brady claim fails for this reason alone.
2. Defendant has not shown that the suppressed information was
material to the case.
Defendant's claim also fails because he has not shown that the information at
issue was material. As noted, the third prong of a Brady claim is that suppression of
the information in question was material or "prejudicial." Strickier, 527 U.S. at 28182. Evidence is material under Brady when "there is a reasonable probability that
the result of the trial would have been different if the suppressed [information] had
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been disclosed to the defense/' Strickler, 527 U.S. at 290. The "question" for
materiality is whether "the favorable evidence could reasonably be taken to put the
whole case in such a different light as to undermine confidence in the verdict." Id.
(quotations and citation omitted).
If the evidence at issue is impeachment evidence, the question necessarily
includes an examination of how important the witness was to the State's case. Thus,
"evidence materially affecting the credibility of a key witness" is considered to be
material. 21A Am.Jur.2d Criminal Law § 1184 (emphasis added). And "[w]hen the
reliability of a given witness may well be determinative of guilt or innocence,
nondisclosure of evidence affecting credibility" of that witness "falls within the
general rule of Brady" United States v. Bagley, 473 U.S. 667, 677 (1985) (quotations
and citation omitted). But a new trial is not warranted "whenever a combing of the
prosecutors' files after the trial has disclosed evidence possibly useful to the defense
but not likely to have changed the verdict." Id. (quotations and citation omitted).
Thus, if the witness was not central to the case, or the impeachment evidence
against the witness is not strong, there is no prejudice and a Brady claim fails.
The alleged Brady violation in this case was not material for three reasons.
First, Defendant has not shown that if he had access to any of the information
at issue, he could have successfully impeached Mendez. As noted above, the trial
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court held several hearings about this claim below, and it then found "no credible
evidence that Mr. Mendez testified falsely," "no credible evidence the State made an
agreement which required Mr. Mendez to testify," and "no evidence the police
made a separate agreement which required Mr. Mendez to testify."

R. 979.

Defendant has not challenged those findings, and this Court must therefore assume
that they are true for purposes of appeal. See Heber City v. Simpson, 942 P.2d 307,312
(Utah App. 1997) ("When a party fails to challenge a factual finding and marshal the
evidence in support of that finding, we assume that the record supports the findings
of the trial court and proceed to a review of the accuracy of the lower court's
conclusions of law and the application of that law in the case." (Quotations, citation,
and alteration omitted). Given this, Defendant cannot show that any of the
information at issue would have allowed him to successfully impeach Mendez.
Defendant's claim regarding Charles' Horton testimony fails for a related
reason. In its ruling below, the trial court found that Horton did not disclose his
alleged conversation with Mendez to anyone "until after the Defendant was
sentenced," and that "no one, including the State, knew of the alleged conversation"
up until that point. R. 981. The court thus concluded that Defendant had "failed to
show that it was reasonably likely that Mr. Horton would have been identified as a
witness had the State identified Mr. Mendez as a rebuttal witness" prior to trial. R.
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980. This is supported by defense counsel's own assertions below, in which he
acknowledged that it "would have been very difficult" to have actually located
Horton before trial, and that even after trial, finding Horton was still a "gratuitous,
almost fortuitous" event. R. 1010: 5. Given that Horton had been silent about the
alleged conversations, but was also just one of many prisoners in the county jail
system, there is simply not a reasonable likelihood that pretrial disclosure of
Mendez's name would have actually led the defense to discover Horton.
Second, even if the pretrial disclosure of Mendez had led to the discovery of
Horton, there is no reasonable probability that Horton's testimony would have
changed anything, because Horton was not a credible witness.
Horton was a convicted criminal who was serving time in jail at the time of
the alleged conversation. R. 1009:3. Horton also acknowledged that he was "good
friends" with Defendant." R. 1009: 15. For these reasons alone, his credibility
would have been in question if brought before the jury.
But more importantly, Horton's testimony about the alleged conversation
with Mendez was inconsistent. For example, Horton initially claimed that the
conversation occurred "between mid-April to June" of 2009, R. 1009: 10, which
would have been several weeks after the March 2009 trial. But Horton then
backtracked, claiming that he was "sure it was sometime in April," and he then
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I

changed his story again to claim that it might have been "even sooner." R. 1009:10,
12.

After being pressed further, Horton testified that he believed that the

conversation had occurred before Defendant's trial. R. 1009:17.
Horton also changed his story about the nature of the conversation. In his
initial letter, he claimed that Mendez had told him he had "lied" about Defendant
when he testified. R. 1009:18. But at the evidentiary hearing, Horton backtracked,
claiming he did not remember Mendez actually saying that. R. 1009:18-19.
The trial court ultimately concluded that it had "little confidence in the
reliability of Mr. Horton's testimony." R. 983. Given this, Defendant cannot show
that the self-contradictory testimony of a "good friend" who was also a convicted
criminal would likely have changed the jury's assessment of Mendez, particularly
given that this single account was contradicted the sworn testimony of Mendez, his
lawyer, and the County Attorney.
Third, even if the suppressed information would have allowed Defendant to
impeach Mendez, he still cannot prevail under Brady because Mendez's testimony
was never "determinative of [Defendant's] guilt or innocence." Bagley, 473 U.S. at
677. The State's case was built around the fact that after disappearing all night in a
borrowed car, Defendant was found passed out with a weapon at his side and
several stashes of drugs scattered throughout the car; that the car's owner testified
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that the drugs were not there when she loaned the car to him the previous
afternoon; and that Defendant's DNA was found on the bandana in which the drugs
were discovered.
Mendez's testimony was not necessary to prove any of this.

This is

demonstrated by the structure of the State's case: Mendez was not called during the
State's case-in-chief, but was instead called only as a rebuttal witness. And when
'. *

the prosecutor wrapped up her case during closing argument, she did not focus on
Mendez's testimony. To the contrary, in the 11 transcribed pages of her closing
argument, she mentioned Mendez only in a single sentence. R. 1012:179. And in
the 12 transcribed pages of her rebuttal argument, Mendez was only briefly
discussed on three pages, most of which focused on Mendez's unrebutted claim that
did not receive a deal in exchange for his testimony. R. 1012: 227-28,234. As later
explained by the prosecutor, she "never, ever saw Miguel Mendez as a critical
witness." R. 1009:34. Instead, she viewed him as "icing on the cake," and believed
that "there was more than enough evidence for the jury to convict Billy Dick
without Mendez's testimony." R. 1009: 34.
Moreover, the non-materiality of Mendez's testimony is further demonstrated
by Defendant's apparent lack of concern about it at trial. In State v. Bakalov, 1999 UT
45, f 44,979 P.2d 799, the supreme court rejected a Brady claim, in part, for this very
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reason. The court there held that it was "not inclined to accept" the defendant's
"assessment on appeal that" the information "had great significance to the defense/'
because the defendant had "not even requested] to see [it] once their existence had
been disclosed." Id. In other words, the court's appellate assessment of the
evidence's alleged importance to the case can be informed by the importance that
defendant placed on it when he first learned of it below.
Other courts have followed this same approach. For example, the First Circuit
has held that "a defendant's claim of unfair surprise at sentencing is severely
undermined, if not entirely undone, by his neglect to ask the district court for a
continuance to meet the claimed exigency/' Mathur, 624 F.3d at 508. In Williams v.
United States, 861 A.2d 557, 563 (D.C. 2005), the D.C. Court of Appeals rejected a
Brady claim on similar grounds, holding that the "relative unimportance" of the
witnesses at issue was "reflected in the actions of defense counsel, who never
requested a continuance in order to investigate their potentially exculpatory
testimony after [another witness] referred to them during the trial." Thus, "[w]hen
evidence withheld in violation of Brady is disclosed at trial, the defendant's failure to
request a continuance waives the error at least indicates that the delay in receiving
the evidence was not truly prejudicial." Apolinar v. State, 106 S.W.3d 407,421 (Tex.
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App. 2003); see also United States v. Grintjes, 237 F.3d 876,880 (7th Cir. 2001); United
States v. Gasim Al-Dabbi, 388 F.3d 1145,1149 (8th Cir. 2004).
Here, even after hearing Mendez's testimony at trial, defense counsel still
chose to reject the trial court's offer for more information about Mendez's dealings
with the State, saying: "We don't need any further information as it relates to
[Mendez]. We're prepared to go forth with [the State's] next witness." R. 1012:122.
This demonstrates that even defense counsel recognized that Mendez's testimony
was not important enough to warrant further investigation or cross-examination.
Thus, given that Defendant agreed below that Mendez was not important enough to
justify a short investigatory delay at trial, Defendant cannot demonstrate on appeal
that Mendez's testimony was somehow "determinative of guilt or innocence" as
required by Brady's materiality analysis. Bagley, 473 U.S. at 677.
The arguments raised by Defendant in his brief do not change this. For
example, Defendant first claims that the State tried linking the methamphetamine
that Defendant bought in Mendez's presence to the methamphetamine found in the
black bandana. Aplt. Br. 21. It is true that, at trial, the State's drug expert testified
that the street value of the methamphetamine found in Defendant's possession was
approximately $1560. R. 1006: 368. It is also true that Mendez testified that his
friend fronted approximately $1500 worth of methamphetamine to Defendant. R.
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1012: 111. But it is not true that the State made any effort to link these two quantities
of methamphetamine to each other. The State never made this claim during either
its closing or rebuttal arguments, instead simply suggesting that Mendez had
rebutted Defendant's claim that he did not have access to drugs that month. See R.
1012:179,234.
Moreover, Mendez's own testimony suggested that these were different
quantities of drugs. Mendez stated that he observed Defendant obtain the drugs
from his friend at "the end of February/' R. 1012: 109 (emphasis added). But the
events in question here occurred before then, on February 11, 2008.
Defendant also argues that Mendez's testimony was material because it was
the only link between Defendant and the drugs. According to Defendant, without
Mendez's testimony, "it would have been just as likely that [Defendant's] DNA on
the bandana was transferred there by the drug dog running in and out of the
vehicle." Aplt. Br. 17. But there is no evidentiary support for the dog-transference
theory in the record. While the State's DNA expert conceded that might have
theoretically been "possible," he also suggested that it was "not likely." R. 1007:
284-85.
In any event, the DNA evidence was far from the only evidence that linked
Defendant to the drugs. Defendant's ownership was also supported by the fact that
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he was found sitting in the car with the drugs, that there was nobody else with him
at the time, and that the car's owner testified that the drugs had not been there when
Defendant assumed control of the car the previous afternoon.
In short, the prosecutor was correct when she explained that Mendez was
"never, ever... a critical witness" to this case. R. 1009:34. Given the overwhelming
evidence against Defendant, and given that Mendez was a rebuttal witness whose
testimony was used only to contradict Defendant's claim about a single fact, the
allegedly suppressed evidence was not material for purposes of Brady. Defendant
therefore has not shown that if he had been able to successfully impeach Mendez,
this would have "put the whole case in such a different light as to undermine
confidence in the verdict." Strickler, 527 U.S. at 290. His claim fails.
II.
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION WHEN
IT ALLOWED MENDEZ TO TESTIFY
Defendant next argues that the State violated its discovery obligations under
rule 16, Utah Rules of Criminal Procedure, when it failed to disclose Mendez's
identity before trial. Aplt. Br. 18-23. This claim fails for two reasons.
First, Defendant waived any claim under rule 16 by not requesting a
continuance at trial. As noted by the supreme court, rule 16 gives trial courts
"ample power to obviate any prejudice resulting from a breach of the criminal
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discovery rules." State v. Knight, 734 P.2d 913, 918 (Utah 1987). To obtain relief
under rule 16, a defendant must therefore make " timely efforts to obtain relief in
order to mitigate the potential or suffered prejudice caused by" any violation of rule
16. State v. Griffiths, 752 P.2d 879, 883 (Utah 1988). Specifically, "[w]hen the
prosecution introduces unexpected testimony, a defendant essentially waives his
right to later claim error if [he] fail[ed] to request a continuance or seek other
appropriate relief under Rule 16(g)." State v. Rugebregt, 965 P.2d 518,522 (Utah App.
1998); accord State v. Doyle, 2010 UT App 351,245 P.3d 206 (holding that a defendant
wavied a claim under rule 16 by "wait[ing] until the close of the State's case to raise
the argument"); State v. McClellan, 2008 UT App 48, 1 34, 179 P.3d 825 ("In the
absence" of a request for a continuance, a "claim of surprise" under rule 16 "is
waived"), rev. 'd on other grounds by 2009 UT 50,216 P.3d 956.
As discussed above, Defendant knew about Mendez's potential testimony
long before he testified. Two months before trial, he was informed that the State
had evidence that he did "use meth, have access to meth" that month. R. 1005: 66.
And during a break in the State's case at trial, the prosecutor told him that she had
"two people sitting in jail that can say during the month of February of 2008, during
the period of time they saw him using meth, saw him buying meth." R. 1006: 293.

38
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Finally, after the defense rested, the prosecutor informed the court that she intended
to call several rebuttal witnesses, including Miguel Mendez. R. 1012: 77.
In spite of this, Defendant never requested a continuance to conduct
discovery on Mendez. Instead, even when the trial court expressly offered to allow
him time to review Mendez's file, defense counsel declined, saying: "we don't need
any further information as it relates to [Mendez], We're prepared to go forth with [the
State's] next witness." R. 1012:122 (emphasis added).
Thus, not only did Defendant fail to request a continuance, but expressly
waived any right to receive "further information" about Mendez during the trial
itself. In these circumstances, he has waived any claim under rule 16. This claim
should not be considered for this reason alone.
Second, if reached, this Court should hold that the State did not violate its
obligations under rule 16.
The "State has a duty under the Due Process Clause . . . to provide, without
request by the defendant, all exculpatory evidence." State v. Kallin, 877 P.2d 138,143
(Utah 1994). "When required by court order," the State must also disclose "evidence
pursuant to Rule 16 of the Utah Rules of Criminal Procedure." Id. With respect to
rebuttal witnesses, "the issue hinges on whether the evidence sought to be rebutted
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could reasonably have been anticipated prior to trial/' Turner v. Nelson, 872 P.2d
1021,1024 (Utah 1994).
The State does not concede that the prosecutor should have reasonably
anticipated prior to trial that she would need to call Mendez. For example,
Defendant could have chosen not to testify, or he could instead have chosen to
testify but not affirmatively claim that he had not used drugs in February 2008. The
prosecutor therefore explained below that she did not know that she would need to.
call Mendez until Defendant actually testified. R. 1012: 79.
But in any event, Defendant's rule 16 claim fails because he has not shown
prejudice.

As recently noted by this Court, "[f]or us to reverse defendant's

conviction based on the prosecutor's discovery violation, we must conclude that
violation resulted in prejudice sufficient to warrant reversal under rule 30 of the
Utah Rules of Criminal Procedure." State v. Doyle, 2010 UT App 351, f 9,245 P.3d
206 (quotations and citation omitted). In State v. Thomas, 1999 UT 2, f 27,974 P.2d
269, the supreme court accordingly rejected a claim like this one because the
evidence at issue "was not a critical factor in proving the State's case." In fact, the
court stressed that the State was "apparently . . . not even planning on using [it]
before hearing [the defendant's] testimony," and noted that even without it, there
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was still "little likelihood that the outcome of the case would have been any more
favorable" to the defendant. Id.
In its ruling in this case, the trial court found that "the evidence" in question
"was not material to the outcome of the trial." R. 979. The trial court also found
that no evidence suggested that there was any deal between the State and Mendez
regarding Mendez's testimony in Defendant's case, and that finding remains
unchallenged on appeal. Defendant's claim fails for this reason alone.
Moreover, even if Defendant had been able to somehow use Mendez's
discussions with the officers to impeach Mendez, there is still little likelihood of a
different result. Defendant was found half-naked and passed out in a car full of
illegal drugs and paraphernalia, the car's owner specifically denied that the drugs
were there when Defendant borrowed the car the day before, and Defendant's DNA
was found on a bandana in which some of the drugs were wrapped. Moreover,
Defendant gave a series of inconsistent stories about his behavior, first claiming that
he was a homeless man who lived in the car, then claiming that he did not
remember what had happened the night before, and then finally offering a
detailed — and previously undisclosed—account of being trapped in a snowdrift all
night.
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Given the overwhelming evidence against Defendant, Defendant has not
shown that there is a reasonable likelihood that the result of the trial would have
been different if he had been given pretrial discovery regarding Miguel Mendez,
who was always a tangential witness to the State's case. This claim should
accordingly be rejected.
CONCLUSION
For the foregoing reasons, the Court should affirm Defendant's conviction.
Respectfully submitted June 27, 2011.
MARK L. SHURTLEFF

Utah Attorney General

RYAN D(JENNEY

Assistant Attorney General
Counsel for Appellee
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Addendum A

RULES OF CRIMINAL PROCEDURE
R U L E 16- DISCOVERY
(a) Except as otherwise provided, the prosecutor shall disclose to the defense
upon request the following material or information of which he has knowledge:
(a)(1) relevant written or recorded statements of the defendant or codefendants;
(a)(2) the criminal record of the defendant;
(a)(3) physical evidence seized from the defendant or codefendant;
(a)(4) evidence known to the prosecutor that tends to negate the guilt of the
accused, mitigate the guilt of the defendant, or mitigate the degree of the
offense for reduced punishment; and
(a)(5) any other item of evidence which the court determines on good cause
shown should be made available to the defendant in order for the defendant to
adequately prepare his defense.
(b) The prosecutor shall make all disclosures as soon as practicable following
the filing of charges and before the defendant is required to plead. The
prosecutor has a continuing duty to make disclosure.
(c) Except as otherwise provided or as privileged, the defense shall disclose
to the prosecutor such information as required by statute relating to alibi or
insanity and any other item of evidence which the court determines on good
cause shown should be made available to the prosecutor in order for the
prosecutor to adequately prepare his case.
(d) Unless otherwise provided, the defense attorney shall make all disclosures at least ten days before trial or as soon as practicable. He has a
continuing duty to make disclosure.
(e) When convenience reasonably requires, the prosecutor or defense may
make disclosure by notifying the opposing party that material and information
may be inspected, tested or copied at specified reasonable times and places.
The prosecutor or defense may impose reasonable limitations on the further
dissemination of sensitive information otherwise subject to discovery to prevent
improper use of the information or to protect victims and witnesses from
harassment, abuse, or undue invasion of privacy, including limitations on the
further dissemination of videotaped interviews, photographs, or psychological
or medical reports.
(f) Upon a sufficient showing the court may at any time order that discovery
or inspection be denied, restricted, or deferred, that limitations on the further
dissemination of discovery be modified or make such other order as is appropriate. Upon motion by a party, the court may permit the party to make such
showing, in whole or in part, in the form of a written statement to be inspected
by the judge alone. If the court enters an order granting relief following such
an ex parte showing, the entire text of the party's statement shall be sealed and
preserved in the records of the court to be made available to the appellate court
in the event of an appeal
(g) If at any time during the course of the proceedings it is brought to the
attention of the court that a party has failed to comply with this rule, the court
may order such party to permit the discovery or inspection, grant a continuance, or prohibit the party from introducing evidence not disclosed, or it may
enter such other order as it deems just under the circumstances.
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(h) Subject to constitutional limitations, the accused may be required to:
(h)(1) appear in a lineup;
(h)(2) speak for identification;
(h)(3) submit to fingerprinting or the making of other bodily impressions;
(h)(4) pose for photographs not involving reenactment of the crime;
(h)(5) try on articles of clothing or other items of disguise;
(h)(6) permit the taking of samples of blood, hair, fingernail scrapings, and
other bodily materials which can be obtained without unreasonable intrusion;
(h)(7) provide specimens of handwriting;
(h)(8) submit to reasonable physical or medical inspection of his body; and
(h)(9) cut hair or allow hair to grow to approximate appearance at the time
of the alleged offense. Whenever the personal appearance of the accused is
required for the foregoing purposes, reasonable notice of the time and place of
such appearance shall be given to the accused and his counsel. Failure of the
accused to appear or to comply with the requirements of this rule, unless
relieved by order of the court, without reasonable excuse shall be grounds for
revocation of pre-trial release, may be offered as evidence in the prosecutor's
case in chief for consideration along with other evidence concerning the guilt of
the accused and shall be subject to such further sanctions as the court should
deem appropriate.
[Amended effective November 1, 2001.]
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Addendum B

DISTRICT COURT
UINTAH COUNTY, UTAH

DEC 1 0 2003
io,Akft..»g a/M/cc r\ P Q X

BY

j W

.TDEPUTY

IN THE EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR UINTAH COUNTY, STATE OF UTAH

State of Utah,

IN CAMERA REVIEW OF
AUDIO TAPES
Plaintiff,

vs.
Case No. 081800093
William Alfred Dick,
Judge A. LYNN PAYNE
Defendant.

This matter is before the Court on the Defendant's Motion for a New Trial. The basis for
the Motion is the Defendant's claim that a witness at trial, Miguel Mendez, testified untruthfully
when he testified that he had not received any consideration from the State in exchange for his
testimony at trial. An underlying issue has arisen regarding the State's release of audio
recordings concerning Mr. Mendez to the Defendant. The State objects to their release to the
Defendant because they contain information that may jeopardize police investigation. The Court
has agreed to listen to the recordings in camera, and determine whether they can be released to
the Defendant.
The Court has received and reviewed three compact discs containing the audio recordings
with respect to this issue. The compact discs contain tape recordings which will be identified as
follows: 1. Tape one. This is a recording of a controlled purchase of methamphetamine from
Mr. Mendez on January 21, 2009, and is approximately seventy minutes long; 2. Tape two. This
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is an undated interview with Mr. Mendez and is approximately forty-one minutes long; 3. tape
three. This is an undated interview of Mr. Mendez and is approximately twenty minutes long; 4.
Tape four. This is an undated interview of Mr. Mendez and is approximately one hour and fiftyseven minutes long. Tapes two and three are separate interviews which were provided to the
Court on the same compact disc. After the Court received the compact discs, the county attorney
informed the court clerk that she would provide the Defendant a copy of Tape three.
Consequently, the Court will not relate any of the contents of Tape three.
Based upon the Court's review of Tapes one, two, and four, the Court believes that there
is information on each tape which may interfere with police investigations of drug crimes and/or
reveal information about persons who may be endangered based upon information in the
recordings. Therefore, Tapes one, two, and four will not be released to the Defendant. Instead,
the Court will relay the pertinent information in the recordings.
Tape one
This was an attempt to record a drug purchase between a confidential informant and Mr.
Mendez on January 9, 2009. The transaction took place at Mr. Mendez' home. Present in the
same room were Mr. Mendez, the informant, Mrs. Mendez, and three small children. There was
a T.V. which was playing. The actual drug transaction could not be heard because of the noise in
the room, After the drug transaction, the informant returned to the police and was interviewed.
In that interview, the informant indicated that Mr. Mendez had asked the informant if he knew
where Mr. Dick was because Mr. Dick owed them "like" $2,000. The informant indicated that
there was another male in the residence whom he did not see. The informant indicated that Mr.
Mendez had to go into another room to obtain approval from this unseen person to reduce the
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agreed price for the drugs. There was no contact between the police officers and Mr. Mendez
during the time of the recording.
Tape two
This tape was a recording of an interview of Mr. Mendez while he was in jail. The
quality of the tape was fairly good. However, there were instances where the tape was hard to
understand because a door opened or closed, or two people talked at the same time. The accent
of Mr. Mendez made it more difficult to understand him. Nevertheless, the Court believes that
all portions of the tape relating to Mr. Dick were understandable. The Court will note that the '
vast majority of the tape did not relate to Mr. Dick.
Less than a minute into the tape the police indicated that they had talked to Mr. Mendez'
attorney. The police stated that the attorney had told them that Mr. Mendez wanted to talk to
them and work some stuff out. Mr. Mendez indicated a willingness to help. This was followed
by a discussion unrelated to Mr. Dick.
About eight minutes into the interview Mr. Dick's name was brought up with reference to
Mr. Dick owing Mr. Mendez $5,000.00.
About twenty-one minutes into the interview a police officer asked about Mr. Dick. The
police officer indicated that Mr. Mendez had previously said that he worried about Mr. Dick
because Mr. Dick was kind of crazy. Mr. Mendez responded that Mr. Dick was crazy, and that
Mr. Mendez had a family and would have a hard time testifying against Mr. Dick. Mr. Mendez
indicated that he had told his attorney that he would not do that. Shortly thereafter, Mr. Mendez
said that he thought Mr. Dick was crazy because of things he had done in the past. The officer
asked if Mr. Dick carried a gun. Mr. Mendez said no, that Mr. Dick loved knives.
Page 3 of 6
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During the interview, Mr. Mendez acknowledged that he had not been truthful with the
police on a prior occasion and said that he wanted to be honest with the police.

(

Tape four
This interview was of good quality. There were very short portions (a few sentences)
i

which were in Spanish. However, Mr. Dick was not the subject of the discussion during these
portions and his name was not used during the portions spoken in Spanish. Spanish was used
when Mr. Mendez did not appear to know an English word used by the police or when Mr.
Mendez did not know an English word which was necessary to convey his thoughts.
r
Mr. Dick was not the focus of this interview. The initial portions of this interview dealt
with whether Mr. Mendez had been honest with the police in a prior statement. The concern
about honesty did not relate to what Mr. Mendez had said about Mr. Dick.
At one point in the interview an officer told Mr. Mendez that he (Mr. Mendez) already
knew what was on the table and that he (Mr. Mendez) had already talked to his attorney and
knew what "we" are willing to offer.
At approximately forty-two minutes into the interview a second officer indicated that he
was not sure what deal had been made. Mr. Mendez indicated that it was six months and maybe
get off probation. Later in the interview an officer indicated that he was not sure how long Mr.
Mendez would have to stay in jail. Mr. Mendez indicated that the recommendation would be six
months. The officer said that he was not sure if Mr. Mendez had to serve the whole time or
receive credit for time served and be released. Nothing was said about Mr. Dick during these
s
discussions concerning an agreement between the State and Mr. Mendez.
About an hour into the interview Mr. Mendez asked about a "letter" he had received to
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testify at the Dick trial Mr. Mendez asked why he had received the "letter." The officer told
him that all of the cops and others (who were not cops) would also get "letters." Mr. Mendez
asked if he would be testifying against Mr. Dick. The officers told him that he would just be
telling what he knew.
Later an officer asked if Mr. Mendez had seen Mr. Dick while he was in jail. Mr.
Mendez said he had. The officer asked-(apparently tongue in cheek) if Mr. Mendez asked Mr.
Dick for his $5,000.00. Mr. Mendez said no and they laughed.
Later in the interview Mr. Mendez complained that Mr. Dick had been telling people in
the community that Mr. Mendez was his new connection and was talking too much. This related
to a circumstance where people who were unknown to Mr. Mendez had contacted Mr. Mendez at
his home. Mr. Mendez was concerned about how these people got his name and how they knew
where he lived.
Later, Mr. Mendez said that the money that Mr. Dick owed was for drug transactions
when Mr. Dick had been fronted drugs and had not paid for them. Mr. Mendez said these drug
transactions were between Mr. Dick and third parties, and that Mr. Mendez had only served as a
translator between Mr. Dick and the third parties. Mr. Mendez said Mr. Dick had possibly
purchased drugs directly from him one time.
Toward the end of the interview an officer indicated that they would tell the county
attorney that Mr. Mendez had been very co-operative and that she (the county attorney) would
make her recommendations.
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Dated this

7

day of

/)e<^J

2009.

BY THE COURT:

A. LYNN PAYNE, District Court Judge
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AHH p n r h i m

CM

MAR 3 1 2010
JOAWtfE^HsKEE, CLERK
BY
K^ALAW CLERK

IN THE EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR UINTAH COUNTY, STATE OF UTAH

State of Utah,

RULING AND ORDER ON
DEFENDANT'S MOTION FOR A
NEW TRIAL

Plaintiff,
vs.
William Alfred Dick,

Case No. 081800093

Defendant.

Judge A. LYNN PAYNE

This matter is before the Court on the Defendant's Motion for a New Trial. The
following issues have been raised by the Defendant to support the Motion:
1. The Defendant was not given advance notice that Miguel Mendez would testify as a
rebuttal witness.
2. The Defendant did not receive a copy of the Statement in Support of Guilty Plea which
Mr. Mendez had signed when he plead guilty to possession with intent to distribute on
March 25, 2008.
3. Mr. Mendez falsely testified the State had not given him consideration in exchange for
his testimony.
4. That even if the State did not in fact offer consideration for the testimony of Mr.
Mendez, the police officers offered Mr. Mendez consideration for his testimony during a
transcribed interview.
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5. That even if neither the State nor the police officers offered Mr. Mendez consideration
for his testimony, Mr. Mendez believed that he was obligated to testify in exchange for
the plea agreement.
6. That Mr. Mendez told Blake Horton prior to testifying:
a. The county attorney wanted him to testify.
b. If he testified the State had agreed:
1. Not to prosecute him on other charges, and
2. To deport him immediately after he testified.
c. That he would have to lie during his testimony but he was not concerned about
lying because no one could prove that he had lied and he would be back in
Mexico.
7. That if the State had identified Mr. Mendez as a rebuttal witness prior to trial, the
Defendant would have identified Mr. Horton as a witness and would have been able to
produce him at trial to impeach Mr. Mendez' rebuttal testimony.
8. That if the Defendant had been provided with a copy of the February 11, 2008 taped
interview of Mr. Mendez, he could have used the tape during cross examination of Mr.
Mendez to show that there was an agreement between the police officers and Mr. Mendez
which required him to testify, or that Mr. Mendez believed he would receive beneficial
treatment in exchange for his testimony.
9. The fact that the police officers asked the prosecutor not to file additional charges
against Mr. Mendez until after he was deported and the fact that Mr. Mendez was
deported tliree days after testifying indicate that Mr. Mendez received consideration for
Page 2 of 22
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his rebuttal testimony.
For purposes of considering this Motion the Court has considered:
1. The time line surrounding these events:
a. Mr. Mendez was arrested January 21, 2008. He was charged with possession
of a controlled substance, a first degree felony, and possession of paraphernalia, a
class B misdemeanor.
b. Mr. Mendez remained in jail until March 30, 2008 (68 days). He was then
deported to Mexico.
c. The Defendant was arrested on February 11, 2008. That same day, Mr.
Mendez gave a recorded interview with the police. The following information
was provided during that interview:
1. A statement by Mr. Mendez that "I know pretty a lot of information
that could help you guys." Def 's Mot. New Trial, attachment C, p. 4,
(February 9, 2010).
2. A statement by law enforcement that they had charges against Mr.
Mendez which had not been filed. Id. at attachment C, p. 19.
3. A statement that the police officers knew Mr. Mendez dealt with the
Defendant. Id. at attachment C, p. 5.
4. A statement by law enforcement that the county attorney had asked the
officers to talk to Mr. Mendez to see if he would testify against the
Defendant. Id.
5. The police officers indicated they were asking Mr. Mendez to testify
Page 3 of 22
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truthfully about drugs which Mr. Mendez dealt to the Defendant. Id.
6. The officers informed Mr. Mendez that he would be appointed an
attorney that morning and that the county attorney would get with his
attorney and "make sure whatever deal you guys are making is on the
level, you know, and you guys work that o u t . . . As far as to help you, and
if you're willing to help her . . . " Mr. Mendez replied "yeah, I will." Id,
at attachment C, p. 9-10.
7. The officers asked Mr. Mendez about the amount of drugs that were
coming into the area, Mexican cartels, collection methods when drugs
were not paid for, and about other individuals police believed were
involved in drugs in the area. Id. at attachment C, p. 10-16.
8. Mr. Mendez indicated "I'm ready to help . . . You know, testimony
against him." The officer responded "and I'm going to talk to her (the
prosecutor) about that. .. Actually, I will go talk to her this morning, and
just let her know that we talked, and you would like to help. And then she
can - I'm not sure who your attorney will be this morning . . . but we'll
work on that because right now, you're in here on charges of dope that you
had at the house . .. "Id. at attachment C, p. 18.
9. The officers told Mr. Mendez they needed his help to put the Defendant
in jail. Mr. Mendez responded "I said I could help you (inaudible)." Id. at
attachment C, p. 19.
10. Later in the interview, Mr. Mendez said "but okay, so you talk to her
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(the prosecutor) and . . . " The officer responded "and, she'll talk to your
attorney this morning . . . and then they'll work something out." Id. at
attachment C, p. 21.
11. Later, Mr. Mendez indicated "but I will help. I will help." Id. at
attachment C, p. 22.
12. The police officers and Mr. Mendez discussed other individuals who
were involved in drugs in the area. Id. at attachment C, p. 24-25.
14. Mr, Mendez indicated that "but we can work it out. I want to help."
Id. at attachment C, p. 26.
d. Prior to testifying at trial, Mr. Mendez had two additional recorded interviews
with the police:
1. The vast majority of these interviews did not relate to the Defendant.
2. The two additional interviews are undated. It is apparent that the
interviews were conducted after the February 11, 2008 interview because
in the February 11th interview, Mr. Mendez had not been appointed an
attorney. By the time the two additional interviews had been recorded,
Mr. Mendez had an attorney and had spoken to his attorney.
3. In both interviews Mr. Mendez indicated a willingness to help police.
In Camera Review of Audio Tapes, p. 3 (December 9, 2009).
4. In tape three, Mr. Mendez indicated that he would have a hard time
testifying against the Defendant, and that he had told his attorney he would
not do that. Id.
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5. In tape four, a police officer indicated to Mr. Mendez that he (Mr.
Mendez) already knew what was on the table and that he (Mr. Mendez)
had already talked to his attorney and knew what "we" were willing to
offer. Later, a second officer indicated that he was not sure what deal had
been made. Mr. Mendez responded that it was six months and maybe get
off on probation. M a t p. 4.,
6. In tape four, a police officer indicated that he wras not sure how long
Mr. Mendez would be in jail. Mr. Mendez indicated that the
recommendation would be for six months. The officer indicated that he
was not sure if he had to serve the whole time or receive credit for time
served and be released. Id.
7. In tape four, Mr. Mendez asked about a letter (subpoena) he had
received to testify at the Defendant's trial. Mr. Mendez asked if he would
be testifying against the Defendant. Id. at p. 4-5.
8. At the end of tape four, a police officer told Mr. Mendez that they
would tell the county attorney that Mr. Mendez had been very co-operative
and that she (the county attorney) would make her recommendations. Id.
at p. 5.
e. On March 25, 2008, Mr. Mendez entered into a written plea agreement with
the State wherein:
1. The State would reduce the first degree possession charge to a second
degree; dismiss the class B misdemeanor paraphernalia charge; would not
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file additional charges until after Mr. Mendez had been deported to
Mexico; and would recommend a sentence of six months in jail with a
release to ICE after March 30, 2009. Def. 's Mot. New Trial, attachment f,
p. 7-8.
2. The Defendant agreed to plead guilty to the second degree felony. Id.
3. The plea agreement did not require Mr. Mendez to testify against the
Defendant. Id.
f. On the same day that Mr. Mendez plead guilty (March 25, 2009), Mr. Mendez
was sentenced to six months in jail with a provision that he could be released from
jail to ICE after March 30, 2009. Commitment Order, Case No. 091800040
(March 25, 2009).
g. ICE picked up Mr. Mendez for deportation on March 31, 2009. At that time,
Mr. Mendez had been in jail 68 days.
2. Additionally, the Court has considered the following:
a. A co-defendant of Mr. Mendez (Rito C. Carrasco, case # 091800041) was
originally charged with possession of a controlled substance with intent to
distribute, a first degree felony. The State offered Mr. Carrasco the same plea
offer it offered Mr. Mendez except Mr. Carrasco would be required to forfeit a
large amount of money. Memo. Opp. Def }s Mot. New Trial, Exh. E & F (June 24,
2009). Ultimately, Mr. Carrasco was allowed to plead to a third degree felony
(attempted distribution of a controlled substance). Id. at Exh. G. The agreement
also provided that additional charges would not be filed until Mr. Carrasco was
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deported. Id. The Carrasco Alford plea agreement did not require Mr. Carrasco
to testify against the Defendant and he did not testify. Id. at Exh. D.
b. It is common for the county attorney to enter into plea agreements with illegal
aliens wherein the sentence recommendation would be from 30 to 60 days with a
release to ICE. Id. at Exh. C.
c. The Mendez Statement in Support of Guilty Plea and Certificate of Counsel
contains the following:
1. "All the promises, duties, and provisions of the plea agreement, if any,
are fully contained in the statement . . . " Def. 's Mot. New Trial,
attachment F, p. 7. The agreement did not contain any requirement that
Mr. Mendez testify against the Defendant.
2. The attorney for Mr. Mendez certified that the ". . . representations and
declarations made by the defendant in the foregoing affidavit, are true and
accurate." Id. at attachment F, p.l 1. This would include the declaration
that the plea agreement was fully set forth in the statement in support of
guilty plea.
3. The prosecutor certified that "the plea negotiations are fully contained
in the Statement and in the attached plea agreement or as supplemented on
the record before the court." Id. at attachment F, p. 12. There was no
contention that the plea agreement was supplemented at the time the plea
was entered.
g. The Defendant's trial was held on March 26-28, 2009.
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1. The day before the Defendant testified, the prosecutor had informed
defense counsel that if the Defendant testified, the State had two witnesses
over at the jail who would testify as to the Defendant's drug use. Id. at
attachment A, p. 6.
2. During the State's case, the State introduced evidence that:
i. The Defendant had borrowed a car from a friend on February 10,
2008.
ii. That there were no drugs in the car when the Defendant took
possession of the car. The police officers found a bandana
containing drugs which was not in the car when the Defendant
picked up the car.
iii. The car did not have clothes scattered throughout it when the
Defendant received it.
iv. The Defendant was located in the parking lot of the Uintah
Basin Care Center the next morning still in possession of the
. vehicle. (There is a hospital in Vernal that provides emergency
care for injured people. The care center is for long term care,
primarily for senior citizens. The care center is located several
blocks away from the hospital).
v. When the Defendant was first observed in the parking lot of the
Uintah Basin Care Center, he was asleep or passed out and had no
clothing on from the waist down.
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. vi. The Defendant did not immediately respond when police
officers knocked on the window to awaken him. When he did
respond he was disoriented and had difficulty standing,
vii. The police officers found drugs within the vehicle, including
drugs contained in a bandana. The Defendant's DNA was located
on the bandana.
viii. There were a lot of clothes scattered about the vehicle,
h. The Defendant testified at trial:
1. He testified that he did not know the drugs were in the vehicle. (The
implication was that they were in the car when he received the vehicle and
that the owner's husband had a history of drug use).
2. He testified that he did not know how his DNA got on the bandana
other than that he may have touched the bandana inadvertently.
3. He explained his condition when found by police through testimony
that he had become stuck in the snow on a rural road and that he had spent
hours clearing a path for his vehicle to get through the snow. He testified
that he was outside his vehicle for long periods of time without adequate
winter clothing. He testified that his feet were severely frost bitten as a
result of exposure to the elements. He indicated that instead of going to a
nearby hospital, he had gone to the care center to seek assistance from a
friend who was a patient at the care center. He testified that he passed out
or went to sleep after parking his vehicle in the parking lot of the care
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center. The Defendant testified that his feet had been severely frost bitten
and that he was still suffering from the affects of the frost bite more than a
year later. He also testified that he had not been using drugs during that
period of time,
h. The State called the following rebuttal witnesses:
1. A jailer who testified that the Defendant had not requested medical
attention when he was brought to jail after his arrest on February 11, 2008.
2. The jailer also testified that when he was booked into the jail, the
Defendant filled out a form wherein he stated that he had used cocaine
within the previous month and had used marijuana the day before the
arrest.
3. Mr. Mendez testified that he had been present when the Defendant
purchased methamphetamine.
4. Mr. Mendez testified that he had plead guilty to possession with intent
to distribute on March 25, 2009 (two days before he testified). He testified
that he had received a six-month jail sentence, and that he had not been
offered any consideration for his testimony against the Defendant.
I. During cross examination of Mr. Mendez, counsel for the Defendant asked Mr.
Mendez about his written plea agreement (the statement of Defendant in support
of guilty plea). The plea agreement was in Mendez' file in the file room at the
courthouse and the Court told Defense counsel that the Court would arrange for
the file to be brought to the courtroom so that it would be available to Defense
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counsel while Mr. Mendez was being cross examined. Defense counsel indicated
that it would not be necessary to have the file brought to the courtroom. Defense
counsel cross examined Mr. Mendez concerning:
1. His testimony that he was not testifying as a result of the plea •
agreement
2. The reduction of the crime from a first degree felony, which carried a
possible sentence of from five years to life, to a second degree felony
which was punishable by imprisonment of from one to fifteen years.
3. The fact that Mr. Mendez had received a sentence of six months as
punishment for a crime which could be punished by imprisonment from 1
to 15 years.
4. Mr. Mendez' testimony concerning the Defendant purchasing
methamphetamine, and how Mr. Mendez could remember the event one
year later.
5. The fact that Mr. Mendez was a confessed drug dealer and had
facilitated the sale of drugs by third parties.
6. The fact that Mr. Mendez would be deported soon after he testified.
j . On October 28, 2009, the Court held an evidentiary hearing on the Motion for a
New Trial. The Court required the State's attorney (Mrs. Stringham) and defense
attorney (Lance Dean) in the Mendez' case to be present so they could be
examined by defense counsel concerning the affidavits that they had filed with the
Court. Defense counsel did not cross examine either attorney.
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1. At the hearing, Mr. Horton testified about the letter he had written after
the Defendant was sentenced (May 27, 2009). He testified that Mr.
Mendez told him the county attorney had asked him to testify. Mr. Horton
testified that Mr. Mendez told him that if he (Mr. Mendez) testified he had
to lie. Mr. Horton testified that Mr. Mendez told him that if he (Mr.
Mendez) testified additional charges would not be filed and he would be
deported to Mexico. Mr. Horton testified that Mr. Mendez told him he
was not worried about possible consequences from testifying falsely
because no one could prove that his testimony was false and he would be
in Mexico.
2. Within a day or two before Mr. Horton testified (October 28, 2009),
Mr. Horton had been contacted by Detective Murray. Mr. Horton told
Detective Murray in a recorded interview that he had no recollection of
any conversation with Mr. Mendez concerning Mr. Mendez' testimony.
3. Mr. Horton stated that he and the Defendant were good friends.
The attorneys in the Mendez case have filed affidavits with the Court:
1. Mr. Mendez' attorney, Lance Dean, affirmed under oath that the
Mendez plea agreement did not include an agreement to testify against the
Defendant. Mr. Dean stated that he told Mr. Mendez that he did not have
to testify and the sentencing recommendations would be the same whether
or not Mendez testified.
2. Mrs. Stringham (the prosecutor) affirmed that none of the terms of the
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agreement with Mr. Mendez required him to testify in this case. She
stated that the agreement with Mr. Mendez was similar to many
agreements with illegal aliens. She stated that cases against illegal aliens
were typically disposed of before deportation. She stated that instead of
dismissing the additional charges against Mr. Mendez at the time of the
plea, she decided to file the additional charges after deportation in order to
provide an additional incentive for Mr. Mendez and his co-defendant not
to come back to the United States.
3. The Court received no evidence which would contradict the affidavits
of these attorneys.
Analysis
Rule 24(a) of the Utah Rules of Criminal Procedure states:
The court may, upon motion of a party or upon its own initiative, grant a new trial in
the interest of justice if there is any error or impropriety which had a substantial
adverse effect upon the rights of a party.
The Defendant argues the prosecution improperly withheld evidence constituting a Brady
violation. The Defendant argues the violation deprived him of due process and entitles him to a
new trial.
In Brady v. Maryland, the Court held "suppression by the prosecution of evidence favorable
to an accused upon request violates due process where the evidence is material either to guilt or to
punishment, irrespective of the good faith or bad faith of the prosecution." 373 U.S. 83, 87 (1963).
The Court will individually address each of the issues raised by the Defendant.
1. Was the State obligated to give the Defendant advance notice that Mr. Mendez would
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testify as a rebuttal witness?
Previously, the Court ruled that the State was fiot obligated to disclose the identity of this
rebuttal witness. Although the Court has ruled on this issue, the Court will supplement its prior
ruling here.
At trial, there were two rebuttal witnesses which were called by the State: the jailer and
Mr. Mendez. The Defendant alleges he was denied due process when Mr. Mendez testified.
Interestingly, the Defendant does not object to the jailer's testimony which was similar and
probably more adverse to the Defendant than the testimony of Mr. Mendez (i.e., while Mr.
Mendez testified that he observed the Defendant purchase drugs, the jailer testified that the
Defendant directly admitted to recent drug use). Additionally, the prosecutor informed defense
counsel the day before the Defendant testified that the State had witnesses who would testify as
to the Defendant's drug use. Therefore, prior to the time the Defendant chose to testify, the
defense was aware that the State had witnesses who would testify concerning the Defendant's
drug use. Therefore, the Defense was aware of the nature of the rebuttal testimony before Mr.
Mendez look the stand.
Furthermore, the State cannot anticipate whether a defendant will testify at trial or what
the content of the testimony will be. When the Defendant testified as to what caused his
condition at the time of the arrest (which condition was consistent with drug use) and testified
that he was not using drugs at the time of his arrest, the State was entitled to present evidence
that the Defendant had not been truthful in his testimony. The State should not be placed in the
position of anticipating that the Defendant would testify contrary to his statement to the jailer or
that he would testify that he did not use drugs.
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Given the above, the Court finds that the State was not obligated to provide the identity of
rebuttal witnesses prior to trial.
2. Did the State violate the Defendant's due process rights by not providing the
Defendant a copy of Mr. Mendez' statement in support of guilty plea?
The Court has also ruled on this issue. During trial, the Court offered to make this
document available to counsel for Defendant to assist in his cross examination of Mr. Mendez.
Counsel for Defendant declined the Court's offer and the document was not produced. The
Defendant cannot now claim that his rights were violated when he was given an opportunity to
review the plea agreement at trial but declined to do so.
At trial, Mr. Mendez was cross examined fairly extensively concerning his plea
agreement. Counsel for Defendant cross examined Mr. Mendez as to whether he had agreed to
testify as part of his plea agreement. Counsel for Defendant asked him about the reduction from
a first to a second degree felony, the sentence of six months on a crime that originally carried a
possible sentence of five years to life, his recollection as to the events that he had testified to,
how the passage of time may have affected his memory, and the fact that he would be deported
soon after he testified. Indeed, all of the information in the written plea agreement was disclosed
during the testimony of Mr. Mendez. Nothing in the written plea agreement was inconsistent
with the testimony of Mr. Mendez. Therefore, the Defendant's due process rights were not
violated by not having the written plea agreement at trial.
3. Did Mr. Mendez testify falsely when he testified that his plea agreement did not
require him to testify?
The issue here is not whether Mr. Mendez had agreed to co-operate with the police. He
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clearly did agree to co-operate, he did provide information to the police, and he received
consideration from State in the form of a reduction in the charges and a favorable sentence
recommendation. Similarly, the issue is not whether the State wanted Mr. Mendez to testify
against the Defendant. The State clearly wanted him to testify. The issue is whether the plea
agreement required the testimony of Mr. Mendez.
The most relevant testimony concerning the content of the Mendez plea agreement comes
from those involved in negotiating the agreement (i.e., Mr. Mendez, his attorney Lance Dean,
and the State's attorney, Mrs. Stringham). Each of these individuals stated under oath that the
agreement did not require Mr. Mendez to testify against the Defendant. The Defendant
vigorously contends that Mr. Mendez was untruthful when he testified that the agreement did not
require his testimony. However, the Defendant does not challenge the attorneys' statements
concerning the agreement.
The Defendant also relies on the letter of Mr. Blake Horton and his testimony at the
October 28, 2009 hearing to support his argument that there was an agreement. However, Mr.
Horton informed a police officer prior to the October 28th hearing that he did not recall any
conversation with Mr. Mendez concerning Mr. Mendez' testimony. Given the friendship
between Mr. Horton and the Defendant, and given the unusual circumstances (which had
compelled Mr. Horton to write a letter because he was concerned about the fact that Mr. Mendez
had testified), the Court has little confidence in the reliability of Mr. Horton's testimony. The
record does not support the Defendant's contention that Mr. Mendez testified as part of a plea
agreement with the State.
Moreover, the State was unaware of the identity of Mr. Horton at the time of trial.
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Therefore, it was certainly not a violation of the Defendant's due process rights for the State to
fail to provide his identity as a potential witness. Similarly, the State was unaware of the content
of Mr. Horton's testimony. Consequently, the State could not provide this information to the
Defendant prior to trial (the information provided by Mr. Horton is more properly characterized
as newly discovered evidence, which is not a theory relied upon by the Defendant).
4. Even if the State did not enter into an agreement requiring Mr. Mendez to testify, did
the police officers enter into an agreement with Mr. Mendez which required him to testify?
The Defendant relies entirely on the February 11, 2009, taped interview to support his
theory that the police officers entered into a separate or additional agreement which required Mr.
Mendez to testify in this case. Mr. Mendez testified that there was no agreement which required
him to testify. No police officer testified to such an agreement. The taped interviews clearly
demonstrate that the State wanted Mr. Mendez to testify. Mr. Mendez' statements in the taped
interviews (with the exception of one statement that he would not testify because he was afraid of
the Defendant) indicate a willingness to testify. However, there is nothing in the tapes which
would indicate that the police and the Defendant entered into any plea agreement or that they
agreed he would receive consideration for testifying against the Defendant. Whenever the
subject of the actual agreement was discussed, it was always in anticipation that the attorneys
would negotiate the agreement. The police always indicated that the attorneys would be
responsible for working out any potential deal. The tapes do not support the existence of a
separate or additional agreement between the police and Mr. Mendez that would require Mr.
Mendez to testify.
Finally, the very fact that the parties later negotiated and entered into a written agreement
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which did not require Mr. Mendez to testify mitigates against the idea that there was a separate
verbal agreement to testify..
5. Even if there was no agreement between the State and Mr. Mendez, or the police and
Mr. Mendez, did Mr. Mendez believe that he was obligated to testify?
The Defendant also implies that Mr. Mendez may have believed that he was required to
testify even though there was no actual agreement to testify. However, Mr. Mendez' attorney
told him that the sentence recommendation would not be changed whether he chose to testify or
not. Also, Mr. Mendez testified that there was no agreement to testify. Importantly, Mr.
Mendez' plea agreement was made prior to his testimony. Indeed, before Mr. Mendez was even
called to testify, the agreement had been fully performed. The agreement was of record and Mr.
Mendez had been sentenced before he testified. At the time of Mr. Mendez' testimony, he had
no incentive to testify based on a plea agreement that was already completely performed. Finally,
even if Mr. Mendez mistakenly thought he was obligated to testify, there is no evidence that the
State was aware of Mr. Mendez' mistaken belief. It would clearly not be a due process violation
for the State to fail to disclose information that they did not have.
6. Would the Defendant have identified Mr. Horton as a witness to rebut the testimony of
Mr. Mendez if the State had identified Mr. Mendez as a rebuttal witness?
Mr. Horton testified he had a conversation with Mr. Mendez prior to Mendez' testimony
on March 27, 2009. Mr. Horton testified he did not disclose this conversation to anyone until
after the Defendant was sentenced on May 27, 2009. Apparently no one, including the State,
knew of the alleged conversation prior to the publication of the letter Mr, Horton wrote after the
Defendant's trial. The Defendant offers no explanation as to how the disclosure of Mr. Mendez
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as a witness would have led to Mr. Horton. It is mere supposition to assume that the disclosure
of Mr. Mendez as a witness would have lead to the discovery of Mr. Horton as a rebuttal witness
to the testimony of Mr. Mendez. The Defendant has failed to show that it was reasonably likely
that Mr. Horton would have been identified as a witness had the State identified Mr. Mendez as a
rebuttal witness.
7. If the State had provided the Defendant with the transcribed tapes, could the
Defendant have used the tapes during cross examination of Mr. Mendez to establish an
agreement which required Mr, Mendez to testify?
The Court has discussed this issue in paragraphs three and four above. As indicated,
while there is evidence which suggests the State wanted Mr. Mendez to testify, and there is
evidence that suggests Mr. Mendez was willing to testify, the tapes do not indicate that any
agreement was agreed to during the interviews. Indeed, a fair interpretation of the tapes is that
the parties to the interviews each anticipated that the agreement would be negotiated between the
attorneys after the interviews. In view of the unchallenged affidavit of the attorneys who
negotiated the agreement that the agreement did not require Mr. Mendez to testify and given all
the evidence at trial (which included the testimony of the jailer that the Defendant admitted to
recent drug use, the presence of the Defendants DNA on the bandana which contained the drugs)
any failure to produce the tapes does not rise to a reasonable possibility that, had the tapes been
disclosed, the result of the trial would have been different.
8. Does the fact that the State agreed not to bring additional charges until after Mr.
Mendez was deported, and the fact that Mr. Mendez was released to ICE three days after
testifying, show there was an agreement to testify?
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Clearly, the Mendez agreement for a sentence of 68 days was common under similar
circumstances. See Memo. Opp. Mot. New Trial, Exh. C. Also, it was common to have a jail
sentence terminate when ICE picked up a defendant who was in the country unlawfully. Id.
Moreover, all of this was approved and adopted in the sentence imposed by Judge Anderson who
was not informed of any agreement to testify. Additionally, the agreement with Mr. Mendez was
arguably less favorable than the deal offered to his co-defendant, Mr. Carrasco, who was not
asked to testify at the Defendant's trial. Finally, the agreement not to file additional charges
against Mr. Mendez until after he was deported is arguably less favorable to Mr. Mendez because
the charges were not dismissed and could be the basis for punishment if Mr. Mendez comes back
to the U.S.
Therefore, the circumstances surrounding Mr. Mendez' deportation and the particulars of
his plea agreement do not suggest that he was obligated to testify as a condition of his plea
agreement.
Overall, the Defendant has failed to show that a Brady violation occurred. Given the
facts in the case, the evidence was not material to the outcome of the trial. There is no credible
evidence that Mr. Mendez testified falsely. There is no credible evidence the State made an
agreement which required Mr. Mendez to testify. There is no evidence the police made a
separate agreement which required Mr. Mendez to testify. There is no evidence that Mr. Mendez
believed he was required to testify as a condition of his plea agreement.
Consequently, the Defendant's Motion for a New Trial is denied.

Page 21 of 22
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Dated this

!?l- day of

W*kt&

2010.

BY THE COURT:

/?

m^~

7
A. LYNN PAYNE, District Court Judge

O O r* A ""-• r-

w
UUUii'-' •ffi
Page 22 of 22
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

