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IN THE SUPREME COURT OF THE STATE OF UTAH

KENNETH SILLIMAN, and ’ )
UTAH ALLOY ORES, INC., a
Ytah corporation, )
PlaintiffS-Appeliants; " ) | L
vs )
REX T. POWELEL, et al; )
Defendants=Respondents. ) case No:' 17054

RESPONDENTS' BRIEF
\ * * *

STATEMENT OF THE NATURE OF THE CASE

Thls case involves confllctlng unpatehted lode minifg
claims located in Grand County, Utah in whxch sach party seeks
t6 quiet title in itself.

BIspodfTION OF THE ©ASE IN THE LOWER COURE

$ This matter was tried before thé Honorable A. John

" RugGefi, Judge Pro Tem; bf the Seventh Judicial DistriEt Court,

ih and for é}ana ébuﬁEy,léiEtihé without a jury, Sh March 19-23;
1979 and ot April 3; 1979. Dufing the tridl, defendant Pehromer
Co. Ltd: eritered into a stipulation of settleméit with Biatnfiffs=
appellants and with Powell d;fendants (Tr:al Transcript, Frlday,
Mardh 23, 1979 at pages 679=81). A settlefert 8f all isstes
between ﬁlaintiffs appellants and Rowe defendants was stipulated
to soon after trial’an May 14, 1979 ahd was recorded June 5, 1979.
Following the trial, all remaining parties thefi submitted briefs

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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g, P ‘
1679 finding the isSsues in favor of defendants-réspendents apg
against plaintiffs-appellants. Respendents then submitted the
proposed fiﬁéihgé éf féct and éonéluSions of law stating that
for the assessment years ending Septembef 1, 1973 through Sept=
ember 1; 1977 $100.00 of labor wa§ not performed nor improve-
merits made as required by 30USCA Section 28 on Appellants' claims
involvéd in this action whith conflicted with defendants' claims.
And fhaé; therefofe, théléubsequent re-locations made by de-
fendants-respondents Gver appellants claims were valid. These
proposéd findings and conclusions were approved by Ehé Court
despite appellants' cbjections. |

The C»ouft then én téred its Decree dated February 13,

1530 q&iéting the title of defendaneg4fésp6naents in their
mining ¢laims against plaintiffs-appellants.

Appellants characterization of the disposition of the
ease from the lowefr Court to,ﬁhe;effect that "although appellants
showed tﬁéﬁysubstamtiél assessment work had been done for their
vélaims,,thekéburt, in effeet, ruled that sinée it found the
work insuffi€ient to satisfy the assessment requirement as to
all claims, the work was insufficient to meet the reguirement
as to any claims" %is in error.” There is no statement in either
the findings of fact; conclusions of law or the decree guieting
to title to warrant such a conclusion and any attempt to mangle
the words of the Court in such a fashion is entirely unjustiified:
* Appsep%:slo%i(}ts/%; SFEU?'FW%:)E Baw Etﬁa .eFur%iﬁg for digitization provided by the Institute of Museum and Library Services
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Further comment on the nature of the testimony and evidenc: intro=
duced by appellants as to the performance of assessment work
will be reserved umtil later in this hrief.

RELIEF SOUGHT ON APPEAL ‘

Daf@ndanta-respondants seek an affirmance of the judg-

ment»of the Trial Court.

STATEMENT OE_THE MATERIAL FACTS

Tha~atatement‘ofbfacta here;naftet set forth relates
to the position of the respondents Powells in the abeve action
and is limited to the faqts, circumstances and periods of time
that are pertinent to the Peowell mining claims, |

The appellant, Kénneth $illiman, is the suecessor
in interest from Utah Alloy Ores to approximately 84 mining
claimg in the Yelloaw cast.mining district in Grand County.
Utah Alloy Qres acquired the claims from various locators at
different times and then within the past few years.canvey@d them
to Silliman. Silliman~was‘the Utah agentvfgr Utah Alloy Ofas
which had most of its principals in the State of Ohie. While
in the employ of Utah Alley Ores, Silliman did assessment work
for the company and directed their Utah operatione for an ex-
tended period of time.ﬁ Silliman has owned the claims in queaticn
‘during the period of Powella' involvement in the mining district.

- While all but eight of appellants 84 claims could be

labeled,"contiguous"”, the claimed contiguity is not that normally
associated with mining claims. Appellants' claims stretch over

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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-a-
being connected often by only a sxngle po;nt of reference.z(Plain~'

tiffs! Exhlblt No. ll and 12).

} Powells are the original locators of their ClalmS.
Dan Powéll testified that at the time, he along with the other
Powells; located'tﬁoée claims, they made an inspection of the
area they proposea.to locate and'fouﬁd no indication of prior
claims. They fouhd no location monumehts, no location papers,
no corner monuments, and no evidence that fecent aSBéssment work
had been done in‘the/area. oAt the time they located these clgims
they qonsidered the area open for logation,

The Powell claims being challenged in thlS case were

located as follows.

E‘J’M DATHE OF LOCATION |

Yellow Cats 3 18,4A,6A,84A,10A i April 1974
Yellow Cats 1,2,19-22,2A,12A,14A t

| © 162,187,208 & 22A ‘Aug. 1975
Brad 3~12 : ' N:}f/ June 1975
Brad 2, 13-22 fgv July 1975
Brad 1 B July 1976  {
White Sands 0,1-8, A-H June 1975 ks
White Sands 1l’f9”13 Sept. 1975
Joe 1 | : sept., 1975
Joe 2 Nov;g 1975
Mark 00,0,1-10,a,8,C,D,E Augqs£11975

At all times subsequent to the location of these claims the
Powells have been actively eugaged in developina the claime anAa +ha

na turaspomwutmé)wmmme r&gf?r digitization provided by the Instltute of Museum and Lrbrar‘y Servtces
‘ Library Services and nology Act, administered by the Utah State Library. '
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The assessment years ending Septemher 1, 1973, 1974 and
1975, are the critical assessment years under law that requires
owners' of claims to do their annual assessmepnt work on the
claims by September 1, of each calendar year. The testimony
of Powells' and other defendants at trial was that there was no
assessment work being done ip the areas where they located
claims in the respective years. There yas no ore mined nor
drilling performed during the oritical years for Powells and
no physiéal evidence on the ground that any work had been done,
Powells, who in good faith logated these claims and expended
‘considerable time and money thereopn, were challenged by Appellant
claiming tg be a prior owner of the claims when he filed suit
against respondents on January 10th, 1977. |

on pages 7 through 10 of Appellants' brief, appellants
question the goéd faith of respondents Powells in logating theif
claims inyolved in this lawsuit. The weight of the testimony
introduced at trial together with the Court's Findings and
Conclusiong point to the good faith of the Powells and all
other respgnpdents in locating their respective claims.

Tegtimony of Dan Powell and other respondeints:zestablished
the fact that nat @hly were appellants' claims not distinoctly
marked and éasily identifiable in the field but that respondents
made diligent efforts to find any markings whatsoever of priorp
claims and to check their findings with the Grand County Re-=

corder's Office. (Testimony of Dan Powell, transcript of March

22, 1979 pages 555-556).

Sponsored by the S.J. Quinney Law Library. Funding for digitizétion provided by the Institute of Museum and Library Services
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on Friday, March 23, 1979 the testimony of Dan Powell
concerning whdt he observed in the field at the_;ime the Powell

claims were located was as follows:

Q " (By Mr. Frandsen) During thenpe;iod when you wére
staking the claims, did you see Kenneth Silliman in the area?

A At the time I was staking the claims?

Q Yes.

A. No.

Q Did you see any of his equipment there?
A No. |

Q Did you see any evidence of assessment work such
as work on the roads or on particular claims?

A None whatsoever

Q Did you see any evidence of assessment work such
as work on the roads or on particular claimsg?

A None whatsoever,

Q Did you see any c¢laim monuments that could be
identified with the Silliman or Utah Alloy Ores claims?

A' None.
Q Did you see any notices of location?
A None;

Q Did you see any other paper that would identify
claims with Silliman or Utah Alloy Ores? :

‘A No. I didn't know anything about Kenneth Silliman
or Utah Alloy Ores until Mr. Silliman called me.

Q‘ When was that, that he called you?

A It was in the fall, September of 1976.
(transcript-of March 23, 1979 pages 606~607)

The testimony of regspondent Marvy J. Teara rooaedie-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institqﬁg of MUséum and Librarijervices
Library Services and Technology Act, administered by the Utah State Library.
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evidences of ‘appellants claims located on the ground is sub-
stantially the same as that of Dan Powell's and is as follows:
Q Now, the area where you were locating this group
of Lone Indian claLms, is that in the vicinity of the-area
marked "orange" on Exhibit 11 on the eastern side of group of
claims in question? ' i
‘A Yes, it is.

Q What did you discover to be the reason for locating
your claim l, Lone Indlan?

A We dlscovered-well it was just that. We found
the two old portals in this cleft and they were abandoned.
There was no current markers or papers to be found anywheres
in the vieinity, and it looked as though they were abandoned
claims., :

Q Did you see any monuments at all?

‘A No sir, not at that time.

Q@ Were there any Affidavtis or assessment notices on
the portals of those claims?

A No sir.

The testimony of these two withesses and that of other
respondents in this case establish the fact tha£ appellants'
claims were not distinctly marke&,so,as to be readily identifiable
in the field. The number 6f respbndents‘made parties to this
action by appellants and who, appgllants‘claim; overstaked
appellants’' prior claims,fis evidence enqﬁgh to support re-

’apondehts ﬁestimony that at the time of location there was no
evidence of prior claims on the ground and tbat respondents?
claims were located in good faith. Certainly, anyone intereétedby
in maintaining and working his claims, would protect his
interest by properly and adequately marking the claims on the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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gﬁoundVSO as to avoid potential conflicts such as those in-

volved in this case. In the deposition of plaintiff, Silliman,

taken on March 22 1979, Mr. 8illiman said himself that thig was
the fourth law suit involving thesge particuiar claims since
his involvement with t  claims or -y «, 1948.V(Ueposition
of Kenneth Silliman, pageb , published into the record at
triai on March 22, 1979, See Transcript pages 412 and 413.)
Additional factors to be considered in establishing

respondents' good faith in locating the claims and appellants'
apparent abandonment of the claims are the discrepancies
contained in various maps introduced into evidence at the trial
regarding the location of individﬁal cléims.' An examination of
appellants Exhibits No.'s 1 and 11 and respondents' Exhibit
No. 56 which collectively reveal the results of the J. Bene
1956 and 1965 surveys, the R.S. Kaiser 1956 Survey,ithefG; H.
ﬁeWell‘l956 Burvey, the Moab 1954 Survey, the J. E. Keogh
195¢ Survey, the J. E. Keogh 1978 Survey, the Steele 1953-54
Survey, and the R. D.-9 Map of 1940, reveals major differences
in the actual physical location of many of appellants' claims.
These differences make it difficult, if not impossible, to
ascarpuin exuctly wheve appellants' claims are located:on
the ground and uraaﬁm i major obstacle for those desiring
to locate additional claims on what Ol yround remains in
the area.

 Qareful consideration of these facts as well as other
evidence and testinmony brought out at the trial leads to the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum al;smlb,faryﬁél’vlces
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conclusion that at’the time respondenté Powells located their
claims in 1974,11975 and 1976‘tﬁere was no indiciation whatsoevér
on. the g;ouﬁd of‘prior claims'andytherefcre no way of ascertain-
ing the existence of such claims.k There were no location
monuments, no location papaers,‘na'corner'monumnets, no assess-
ment noticés, no evidence that asééssment wofk had recently
‘been‘performed, nor any other indication that the area in
question was currently beiﬁg worked and the natural resources
thereon developed. _

On pages 11 thr0ugh'16;6f Appellants' Brief, appellants
set forth the assessment work claimed to havé beern done by them'
during the'éritical assessment years for the Powell Claims.

On pagesiilkand 12, appellants-a?tempt to establish a blanket
$50.00 perahgur figure for all w;rk claimed to have been

‘done on their claims for the assessment years endihg September
1, 1974 through Septémber 1, 1978. This $50.00 figure was
apparently conﬁriVed from Silliman's testimony that he charge
approximately $27.50 to $30.00 an hour to perform Cat work
similar to that claimed to have been performed on the Silliman
Claims for third parties. (Txanscript at 407.) To achieve

the balance of the $50.00 pef hour figure claims an additional
$26;00 ﬁo $22.Bd~an hoﬁr.for supervisory fee for his alleged
presence on the claims; ‘It should be pointed out, however,
that the rateESilliman claiméd he would charge third parties
for performance of Cat work similar of that claimed to have

been performed on appellants' claims was apparently a 1979

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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rate Silliman would have charged at the time of trial and not

the market rate during the years 1972 through 1975,'which are

the criticai assessment years for the Powells. It should also
be noted that while some supervision of the performance of
assessment work by the owner of the claims is important,‘it is e
not necessary, nor is it the custom, for the owner;:of the‘claims‘
to be physically present on the claims during the entire time
the assessment work is performed. In fact, whére no drilling
is performed, as was the situation in the facts presenteg,by,
this case, it woﬁld.unly be_ﬁecessaxy for the owner of the
claims to make minimal supe?vision of the alleged assessment
work period. ‘

As indicated earlier, Silliman c¢laimed that the
$5d.00 per hour rate applied for the entire period of ove#
ten years (i.e. 1966-1976). Fifty dollars per hour was a
convenient figure for Mr. Silliman to use because, whén multiplied
by the number of hours Silliman claimed to have worked on the
claims, the result is ajéigure higher than the $8,400.00 re-
- gquired by law to hold the claims. That $50.00 per hour for
D-6 Cat work in any of the critical assessment years far ex-
ceeds the reasonable value or worth of such work is brought out
by the testimony of disintercsted third parties called by the
respondents to testify at trial, All of these expert witnesses
had had experiences in owning and operating D-6 and other sizes
of caterpillar t:dctors and all testified to a rate that was the

going rate in Grand County substantially under the $50.00 ver

d Library Services - =
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hour rate claimed by Silliman.
Testimony of Jay D. Wilson, owner of C & W Contracting

Co., and familiaf with the operation of D-6 and other size
caterpillar for more than twenty years, was that for for the
years 1969 and 1971 the rate was $14.00 per hour and $16.00 per
‘hour_respectivély. A witness called by Powells, Mr. James T.
Boulden, whq owns and operates a number of D-6 and other tractors
out of the-Mbab‘area, testified that the going rates for the
years 1972, 1973, 1974; and 1975, i the critical agsessment years
fbr-the Rowells, ‘were $15.00 per hour, $17.00 per hour, $20.00
per hour; and $23.00 per hour, respectivély. (Transcript of
Mafcﬁ 23} 1979,.pp. 648 and 829.) Mr. Boulden's figures were
'introduqed into evidence as Exhibit 82,

| ; Thé cost per hour increased each year with the cost
of inflation and the cost of doing this type of work and the
. highest rate in Moab and Grand County area in 1979 was $40.00
>fper hour. This highest raté is substantiaily less than the
.$50.00 per houf rate which Silliman claimed has existed since
1966. That Silliman is inaccurate in his statement about the
rate per hour 1s substantiated by the fact that he claimed
that the $S0.0Q rate applied for the full ten year periopd.
This is Ebvioqsly wrong and'the fates have gradually iné:eased
over a period of time from $15.00 per hour’in 1972 to $40.00
per hour in 1979, |

Another important factor in determining the amount

of assessment work that Silliman did, if any is the amount
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of tuel consumed by the D-6 Cat while working on the‘claims.
In the transcript of March 23, 1979, pp. 667-668, Mr, D. H.
Blackstone, ‘a former 1ndependant Ccat operator, testified that
a D-6 cat would consume on the average four gallons of fuel
per hour. If Mr. Silliman worked his D-6 for the hours that he
claims, he would have used in excess off900‘gallons of diesel
fuel. This would certainly regquire him to purchase it from
somé wholesaler Which in turn would give him a sales ticket
to show this purchase} When he cannot do this, nor show,fhat
the‘fuelAWas,transported to the claims, the conclusion is that
he only worked on the claims for a few days during these
.¢¥itical years and did not use a great deal of diesel fuel
and did not reguire a bulk purchase.

In pages 13 through i6‘of Appellants' brief, appellants
set forth both the amount and character of assesment work claimed
to have been performed by Silliman during the critical assess-
ment years tor the Powells. Before comménting on each of these
three assessment years, it is important to point out the credibilif
accordaed to appellant Sillimans testimony given at trial by
the Tfial Court. ,;n its,Memorahdum'Decision, the Court indicated
that the complex and varied testimony "impels the Court to
adopt a theory of a case which most completely, as far as
practical, harmonizes the testimony of all the witnesses,
thusly not requiring the Court to reject as intentionally false
any of the testimony. Under this mandate, the Court has given

such weight and crtd1b1llty to the tesleony of each witness
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as, in the Court's judgment, each is entitled to." Then, in

further commenting upon appellant Sillimans testimony, Lhe

i

Court in Finding No. 18 stated that:

"The testimony of Plaintiff on assessment ~-.
work for the various years was apparantely
reconstructed by plaintiff after the present
suit was filed as to dates, the type of work
performed and the value of said asgsessment
work and there was no substantial testimony
showing plaintiff's intentions at the time
the work was performed as to the claims the
work would benefit and- tha extent and amount
of such beneflt.” \

Thls conclus;on by the Court was developed after
hearing six full days of testimony and reviewing over 100

" exhibits lntroduced at trial.

In all three assesament years critxcal to the Powells
appellants attribute a substantial part of their‘claimed assess-
ment work to "road malntpndnce and re- habllltatlon work,

Using appellants own flgures as set forth on page 14 of appellante
brief, 153 of 203 total hours claimed as assessment wcrk»for

ﬁhe year énding September 1, 1974 involved road maintenance and
ré-habilitation work. iFor the asséSsmentfyear'ending’SeptEmber
1, 1975, 19? Qf 212 total’assessment wqu,claimed were spent

in roadﬁﬁainﬁenange;and re-habilitation. It éhauld be noted

that these 10? hours claimed tglhaVEHBeen spent in maintainihg
and re-habilitating roadggduring/the assessment year ending
September, 1975 came afﬁer,twq-priér assessment years in which -
well over'lsdvhours were spent éach year in maintaining and re-

habilitating roads in the same general area.
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Respondents exhibit Na. 61, 63, 64 and 65 introduQad%"
1nto evidence at the trial are photographs tahen at vaxlaus
locations within ‘the area in quegtlon by respondent Powells,in

1975 and 1977. The following tesﬁimony of Dan Powell-relating

”

%

to Exhibits 61 énd 64 is indicative of tastiomny given at
trlal on all four of these exhibits, |

Dan Powell's testimony as to Lxhlblt No. Gl,la
n‘photograph taken in 1975 of the{northeastern portion of‘the.
area in dispute, is as follO‘SE  : |

. @ Dpid you locate the Brad clalms in thaL ganeral SR
area northeast of camp? ’

A Yes, we d:l.,d.

" Q When you were down there locating, did you tuke a
photograph of part of the camp area and the road leading
up on to the northeast from the camp?

A Yes, we did, 1 took photos of that arca, That
is when we started the Brdd clanms. ’

Q Now, what was your purpose in taking a photo?
A To show what the area looked like,

’,(WHERPUPON defendants Pow:lls' Exhibits 61-65 were
- marked for 1dent1£10at10n) ‘

Q. (By Mr. Frandsen) I show you defendants' Exhibit
61 and ask you to identify that.

-5

, A; That's the photo loaklnq‘south 0 those Bradkclaims
that we- had located, K -
Q And doeskthat show one of the old camp houses?
A Iﬁishows‘thraa of them in the first picture.
“Qy There awve two photos that are tacked Logether?
A There are two, yas, . |
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Q What's that just northeast of the mai 1
that is shown there? " main bullding

A Its an old truck that is turned ogver.

o

there? Is that one of the prineipal roads that leads up

- Yes, itzis.

~ When was that plioto taken?

This photo was taken in Juné of 1975.

When was it developed?

July, 1975. |

qu$ it have the developers date étamped on there?

It does, on both pictures.

Q’?’OQ’D)‘D?’

does that picture fairly represent the area shown
on there? ‘ ' B

A It does.

e

Q (By Mr. Frandsen) Calling your attention to the
road that's shown there, do you observe items there that you coul
point out that would show the condition of the road and its
maintenance?

A Rocks, sagebrush, all kinds of bhushes yrowing out
to the middle of ‘it. It hasn't been maintained for years.

(Transcript of March 23, 1979, pp. 618,619, 620, 621)
Dan quell's testidmny as it relates to Exhibit No.,
64, a photograph taken of the area 1in 1975,145 as follawsz

Q (By Mr. Frandsen) Here is Exhib;t 64 which is
another photo. Can you identify it?

A Yes, I can.
Q What is it?

A That is a photo of the area to the northeast of
camp, upon top of this wmcsa or plateau. When you get up
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there, it levels off and goes out through some flat country.
It kind of rolls and it elevates toward the East.

Q Is that a road acrossg the bench thnu that continues
on from the Sllliman camp road?

A It ls.‘ o

'@ 1Is that one you classxfy as ong of the prlnulpal
roads there? :

A Yes, I'd zay it was.,'
When was that taken?
At the same time.

Q
A 7
Q 'Waé‘it daveloped at the same time?
A Developed the sam@ tlme. ‘

Q

Does that fairly show the condition of that road?
A It dQes.

MR. ANDERSON: Could you indicate on the map again
where that one is? SRS

THE WITNESS: (Witness complied).

0 Were there characteristics on that road that were
shown?

A There is a big clump of sagebrush that has grown
halfway into the road from South, and its pretty big.

(Transcript of Marxch 23, 1979, pp. 623, 624).

Under the law “illiman‘would have to do $8,400.00
Qorth of asses ament work for the paxtlculartashassment year
in order to hold the claims in qucstlon and avoid forfeltura
and such assessment work would have to benefit each claim
in the area, Silliman testified that he did.do the work in
the area for the critical years on Powells' locations by
performing road maintainenace work and some preparation of
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~drilling qites WLth a D- -6 Cat that he ownad and had on the
claims., By his own tustiomny, he dld no dLLlang and mined
na ore in these crltlcal Powell years.~. .

Besgandentﬁ' Lxhbits Nou's 61, 53 64, and 65 are fair
{and accurate represantatxoua of some of the prin01pdl roads in
the dlsputed area during the crxtical years for the Powells.
These photographs show rcckb, grass, bushas, and even more

lmpoggantly,'1arg@‘ﬁaggbrush gr@wlnggin:the mlddlE~Q£ th@;{"

: «roads;dn Which‘appel]ant‘Silliman claims to‘have performed

malnta;nanﬁe work in aatisfactlon af the annual assessment
\;gWOlk requlrament. erta;nly, the roads shown ln these photo~
graphs, Whlch,zaonhraﬁy to! th& aften~ the fact allegafions of

dppellants that the roads deplcted were lihtle used and Lheraw(

'5f?fore Jlttle malntalned (Appulldnta' brlaf page 20 ) were

prlnclpal roada in the area where appallants ald;ms are. located,
(Transcrlpt at pdgﬁs 618 627) had noL been malntainud for a
substantial perlod of tlme prior t@ the taking of the photographs
Desplte the repeated ahsertlons thloughout Appellants'
brlefkﬁhat substantlal evidence of the parfcrmance of the

assessment work was presunted by app@llants at trial, the flnd*

‘  Q the pcntrary In

ings of the Trxal Court w f&§apec4t1c¢lL
1ts memoxandum d30151on Lhé~CQurt aLated that “the evidence of;
the pla:ntlffa does not conv1nce ‘the Court that sufflcient

or adequate aSSessmenL wo;k was done in order to hold the'
conflict area lnvolved ‘Testlmmny of the other thnesaes
defined ‘an osten51b1e lack of a55ussment work " In its
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Finding No.18 the Court further elaborated upon the alleged
performdno of road re-habilitation and m&intenanaafby
appellant by statlng. o
'"Some of the roads that plalntlif claimed
to have made and improved with the bhulldozer
and blade had grass and sod growing between
‘the vehicle tracks in the years plaintiff
claimed to have done the roadwork and in
these arcag plaintiff did not sustain the
Burden of Proof that adequate assessient
work had been done to'haldgﬁggd,ciaims.”

For the assessment year ending September 1, 1973
'~;appellants%a;so claim to have constructed drill sites on a few
of their claims. . (Appgliant{éJBriéf! page 13,) Examination
ofV'r@apondénts"Exhibit NQ. 58 will show that even were said
drill sites constructed as alleged they were constructed on
claims located over one mlle%ﬁrom the Powell claims located
in April of 1974. The Court, in Finding Ne. 18, commenting
specifically on appellantg' fallure to satisfy the group
assessment work “to benefit" requirement indicated as follows:

"A substantial portion of the assessment
‘work was done off the particular mining
claims and plaintiff has the burden to

show thiat the assessment work that was done
benefited gach particular elaim in the
amount of $£100.00 for each assessment year.

CPlaintiff has failed to sustain ths burden
oﬁ proof."

In all three assessm@nt years critical to Lns Powells
appeLJdnt SLI]Lman, at trxal waa able to testify not only as to
the type of work performed, but as to the location of the alleged
performance of the work, the months said work wus allegedly
performed, and Lheihumber ot hoursvwdfked inkea”h e
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However, in Mr, Silliman's dep@éitipn 0f Macch 2, 1479, less than
three weeks prior to trial, he testified that he had no writLen
records as to the dates and length of time that he was allegedly
onephe claims with the cat. He had no record of puﬁchasaa of
rdéi;»no record of hours from the hour meter on the D-6 tractor,
no‘:ecord of incurring any expense or purchasing any other
supplies that he may have used, no reapir records on the Cat,

no employment'records where he may have hired gomeone Lo go with
him onto the éiaims qnd aagist him orvbe a cat ogperator, no

diary or calendar or recqrd of any kind where he couldkéub~ _ [?
stantiatehiﬁ:oral testimony. :(Deposition of Kenneth gilliman, o
PpP. 14*16);‘ |

angerﬁing tbé specific time Silliman allegedly per-

formed assessment work durlng the assessment year ending Septembe
1, 1973, silliman‘s testim@ny at the deposition was as follows:

Q Do you recall spec¢fic weaks that you were down
there, or days?

A I aw sorfy, but I can't.

(Deposition of Kenneth Silliman, March 2, 1979 page
18, line 7 thru 9) :

For the assessment year ending sSeptember L, 1974,
Silliman testified that'h@fspenﬁ approximatelyvzo hours stripping
the overburden on Memphis‘l and Menphis 4. (Agpallant'a Brief
page 14.) However, at his depositionftakén only a few days
earlier, Silliman testified that the only assessment work per-
formed by him during the year ending §eptember,l, 1974 was main-

taining and re-habilitating roads and the construction of a few
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drill sites, and that he could not recall the exaot claiws on
which any of the work was allegedly performed. When asked what
other type of assessment work he did during that yeaxr in add=
ition to road work and preparation of drilllng sites, &11llman
answered "None". ( Kenneth ‘8illiman Deposition, March 2, 1979
payes 22-25) ,

Also during his deposition, Mr, Silliman testifiéd'as
to the area cbvered by hiﬁ in maintainihg th@,roads>éuring
the eritical aésessment yéars fgr'thé Powells as follows:

. Q Are you gaying that in 72-73 you went over every
road and again in 73-74 you went over gvery road?

A Yes,

Q And ag;uﬂl;y worked on every singie road?
. A Yes. |

Q Each ygar?

A Yes.

Q Appraxlmately how many mlles of road are there on
these mining ciaimp

A 1'd say in the neighborhood of 20, Zsimiles.
(Deposition of Kenneth Silliman, page 23).
Mr. Silliman further testlfled as to the extent of

his work &ﬁ follows s

~Q'VALrlght let's zero in on the cat work Jone on
thosg4roads. Wag that on all of the rgads again just like the
previous three yearg? :

A All the claims, that's carrect.

Q VNot oue raod way missed?

A I don't bhelieve 50.
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(Deposition of Kenneth Silliman, page 30.) ‘

Durlng h;s dep081tlon, Mr Silllman testified that
because he had kept no wrltten records of time spent and work
performed on the claims that he could give no exact break down
of how many hours hevhad spent d01ng assessment work on the clain
in any particulér month orkany’?éﬁticular yeef, but rather, that
he would go down periodically on thevcleiﬁs and Qork for ten
days or so at a tlme.\‘(beposition ovaenneth Sillimen, page
16.). In Sllllman's testimony at trlal however, he was able

to give months and days in the particular months thdt he was on ;
kthe c]aims and testified extensv1ely from notes that he had
prepared prlor to the trial as follows-‘v"

: Q Can you tell us how many hours you worked durmng thieg
period? ,

A The 1972 73 assessment year?

'Q Yes, and as best you can, the tlme that you did
that perlod.‘ :

A October 1972, 63 hours Novembér 1972, 65 hours,
" August 73 84 hours, total of 212 houre. ‘

Q What is four judgment as to. the reasonable value
per houx of thls work? - o .

A I belleve th;s was flfty an hour also.

: ‘eof Have you.made a galculetlon as to what the total
'Value of that work would be?

A That would be $10,600. 00

Q Calling your attentlon now toithe next period,
namely Sepcember 1, 1973-September 1, 1974, what work did you
do duriny that perlod? ‘Let me ask you flrt what type of work

you did?

A Cat and Dozer work.
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Q Same type of‘work you did the previoﬁs year?
A Yes. | -

0 ,Now,‘how many hours‘did you spend that yeér?
A This is in‘l973f74 year?
'Q That's correct.

A In March 1974, 110 hours; and August 1974, 93 hours,
maklng a total of 203 hours.

Q What'ls your judgment as to the reasonable value of
that work pexr hour?

A I believe fifty dollars an bour is a reasonable
amount. .

Q Have you made calculations as to the total value
of that? And 1f 80, what ig it?

A $10,150.00,
. @ Now, lets go to the next‘period which is September
1, 1974~-september 1, 1975. What work did you do during that
period? :

Q How many hours did you spend during that period?

A This is in 19- |

0 .September 1, 1974-September 1, 1975?

A I have September 1974, 90 hours; August 1975, 122
hours; maklng a LOtd] of 212 houru.

) Q And what's your judgment as to the walue of that
work per hour?

A Pifty dollars an hour.
‘»_Q And the total value then wouldibe?
A $10,600.00.

(Tranécript March 21, 1979, pp. 355, 356, 356 éﬁl).

¥
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| Also on that same day, March 21, lg?Q,kM:} Silliman
testified that he did not work on all the claims in the area but
that it was his Apinion‘that the work done benefitted each
claim. Mr. Silliman, however, failed to testifyv as td how each
particular claim was benefittéd by the work he allegedly
performed,‘ . |

Ag(canbbe readily seen from a comparison of Mr,

Silliman's testiomny on March 2, 1979 and March 21, 1979, his

recollection of the assessmént‘work allegedly performed on the

clainms hadygreatly»improvéd. In his earlier testimony of ;

»

. March 2, 1979, Mr{ Sillimap could not giVe the hours, days,.

~or even ménthskin which he was on the claimg, Less than

three weeks later, hOWevei, hé was,ab1e to give the Court dn‘
exact’break—down to the:hour of timeispent on the claims in
each particular year. | | | |

Mr. Silliman's testimony as to the area covered during
his alleged work on the claims also‘changed in the course of
the trial as additional evidence; particulaxly exhibits such
as respondents' Zavchbii‘ts ‘No.'s 61, !6 3, 64 and' 65 were intro-
dﬁced. bThis mutatidn inAMr. Silliman's testimony is evidenced
by the following excerpt taken5from.theiA9ril 3, 1979 trahscript;

Q Now, ié it your ﬁéstiomnyrfhat each year you went
on each of these roads, the main roads, and also the roads that
lead up to the particular claims?

A No.

Q What is your testimony an that?

A That I went on most of the main roads and others
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~that might be needed, which are minox roads and shown on the
map .that I didn't mark in red.

Q So your testimony now 18 1hat you d;dn t go on
each and every road’ 4 o

-

A No, I didn't go on each and every road.

i :

LR

Q Well haven t you changed your posxtlon since you
were here a llttle over a week ago and you saw some of the
photographs that were introduced in evidence to show the
condition of the road? And now you say that you did not go
on each and every road each year; isn't that true?

A No, I don't believe I have changed my position
at all, LT o

Q You had your deposition taken, did you not?

A That is true.

0 It was taken here on- Maich 2, 1979. Were you not
asked these questions, and did you not give these answers?
And I amreading from page 23 beginning at line 5. MR.
ANDERSON: Maybe we ought to let him look at the deposition.

(WHEREUPON the Wltness was glven a copy of the de—
position)

Q@ ( By Mr., Frandsen) Were you not asked thesge
‘questions, and did you not make the answers? Now, I‘ll reads

QUESTION: Are you gayiny that in 72~ 73 you went
over every road and aqaln in 73-74 you went over every road?

ANSWER: Yes.
f QUE;T]oN And actually worked on every single road?
ANGWER:  Yes.
QUESTION: Each year?
ANSWER: Yes.
Q Ncw, wasn't that your testimony?

A Yes.

Q. And as vyo :
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A. Yes, R

(Transcript of April 3, 1979, pp. 963,964,965)

Thé.aboﬁe‘quotations taken both from the deposition
of appellant Silliman and from‘the'trial transcript clearly
point out the mutation in Sillinan's testimeony from the time
hisldeposition was taken on March 2, 1979 to the time he
testified at,tri;l less than thtee weeks earlier and even from
- the timé ﬁhat Silliman testified near the beginning of the
trial to the time he testified near the end of the trial.
It is this evoluﬁion'in Silliman's testimony that caused the
Trial Caﬁrtkto find that "the testimony of plaintiff on assess-
}meﬂt‘wofk for tha‘various Years'waa apparently reconstructed
by §laintiff]aftér the preséht suit was filed as to dates,
the type of.work performed and the value of said assessment
wofk.;.;”.' (Findings of-Fact} No. 18)."Further comparison
of the deposition of Kenneth Silliman with the Trial transcript
of the asseésment years not critical to the Powells, ie, thé
assessment years ending Seétember 1, 1976 through 1978 will
point out the saﬁe inconsistincies and changes,in Silliman's
testimony as have been shown for the three years immediately
preceeding,

In their statement of the facts appellants attempt to
mitigate respondents' Lxhibits No. 61, 63, 64 and 65 by alleging
that the‘roads depicted in saidIExhibits wéxe either "little
used" or the fbads from which "maintainenance work was intentiona

" I . '
omitted... to reduce the possibility of looting (Appellants
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Brief pages 19 and 20) . .Iﬁ ﬁhﬁuld Le noted, however,;théﬁ
thlS tesleony came at trial only aftgr these four exhibits
were 1ntroduced into evxdence. .

Appel}ants‘. in their brief{ also a;tampt t.o softan"
Silliman's remarkable improvement in mummryvfrgm the time of
i ‘hisvdcposition tb the time of trial by allagingkph@tfappellgntsé
VWe:é, at trial, abLe;tO produu@¢somé wiitten recu%ﬁs; (Appellants’
Bfief'page 21) A review of the pages of transcript cited hy
appellants in their brief to subst@nﬁiate ihis allegation will
reveél;7however, thatvthe‘only records produced were Notices e
of Loéatiun énd Survey Maps of the area having nothing to dq |
with asgeésmen£ work. |

Appeilants‘ , in their brief, set forth assessment
work allegedly performed by them during the year endiny
september 1, 1576 in ap‘apparant effort to attéﬁpt to show
theirrgood faith’;p:develmping‘ﬁhe claims even though this
year was nobt a critical assegguent year for any of the de-
tendants‘ involved, Appellant&{ Brief states that the work
done in this assessment year "is relevant as showing the good
faith of appellants in céntinuing‘to develope their mining
claims,gggﬂ ~after commenoaﬁent'0£ the suit, although re-
spondents did not atﬁempt to locate additional mining claims
conflicting Wiﬁh those of appellants in the period following
thisa aséeasment ywa#y Respondents contend that this\aftur~1he—
taut agsessment work was performed too late and that the word

" . n W . . y -
even” in the ahove quoted gentence mhou]d be ranlaced hu +ha
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word "especially"
ARGUMENT
ANSWER 50 APPELLANTS' POINT I-~~THE TRIAL COQURT DID

NOT ERR APPLYING THE STANDARDS OF LAW APPLICABLE 70 THE COMMON
DEVELOPMENT OF ASSOCIATED MINING CLAIMS.

Appellants attack on the Trial Court's decision as
set forth in their Issue No. 1 appears to revolVe around two
major premises: ‘

A. The Trial Court miSwépplied the law as it
relates to group assessment work.

B. The Trxal Court mis-applied the law as it
relates tqQ the leldlty of road work in satisfying the annual
assessment work requlrement.

: Respondents response to appellants arguments concerning Issue
No. I will.address;each of these points individually. 30
U.8.C.A., Section 28 states that:,

On each claim located after the 10th day of

May, 1872, and until a patent has been issued

- therefore, not less than $100.00 worth of labor

shall be performed or improvements made during each

year...and upon a failure to comply with these
conditions, the claim or mine upon which such
failure occurred shall be opened to relocation

in the same manner as if no location of the

same had ever been made..

The purpose of required annual assessment work on a
claim (30 U.S.C.A. Section 28), is to "assure that the holder
of the mining claim shall give subgtantial evidence of hLis
good faith, and to discourage the holding of mining claims
without development or intention to develop=z to the exclusion
of others who might impfove such gound if opportunity was afforde
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Chambers vs Harrington, Utah 1884, 4 Sup' CT 428, 11 U.S. 350,

28 Ed. 452, 30 U S C.A. Section 23, theretora, imposes a good
faiths requlrement upon the holder of a mining clalm that he
exert at least a reasonable effort to develop that part of the
nationa's natural resources over which he has control and of
i Wthh he is in posee351on. It certainlyywas noﬁ*the intent
of Congress in pass;ng the act to permit a person to hoard up
lalge amounts of mlneral 1aden land, hold such land out of
competition for any poss;ble unearned Jnc1cmenL, and then exploit
the\natural resource 1nheremt,to the land at his leisure. It .
can aiEO be argued that'the holder of a .mineral elaim, who,
in the age of the defalted dollar, attempte to retain control over
;hls clalmb by performing the nearn century old statutory mlnlmumr
amount of work of $lQQ.00 on_each of hls elalms, has not acted
in good faith and in accordanee with the purposeref the
statute. Fope01ally durlng an enelgy shortage period llke we
have today should the deve]opment of the natlon s natural
resources'be encouraged wherever'possible. Defendants-~ respondents
therefore urge the Court to carefully con51der the purposec
of the law in reachlng its decision in thlS case.
3Q,Un~‘C.A. Section 28, after mandating the performance
ofiat least $100.00 worth of annual work or iﬁprovements upon
each mlnlng clazm, conLlnues te state that "where guch clains
ace held in common, such expendlture may be made upon any one
claim..." For assessment work pbrfOLmtd oLL a group of claims
to apply fowardﬁ the satiﬁfaction of the annial secamam-
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requirement for each of the claims, the claims must be contiguous
have a common ownership or an interest in responsibility to du
the asseésmént erk, and the wbrk done must tend to benefit

each of the claims. Chambers vs Harrington, supra. -

Soon after the enactment of 30 U.S.C.A. Section 28,
‘the Unitedetates Supreme Court delineatmithéextent to

which work and improvements extraterritorial to a given claim

migu;legélly pertain tcvit. In Jackson vs Robi_, le.U.S;
440‘(1883),’a case citéd by appellants initheir brief (Aépéllants
Brief, pages 24 and 25), e;en though the decision of the

Court in that case is contrary to appellants intercsts in the
présent‘matter, the senior lécatbr conténded that.he had held
“»thé locatiénin question by work and‘improvemenﬁs in that he,had
constructed a flume from adjoining iocations which were presently
being mined to the area in guestion and depositea waste upon

it, The Court, speakihg ihroﬁgh Mr. Justice Field, rejected Ehe
assertion stating: v |

The contention of the plaintiff was made upon:
"a singular mis=apprehension of the meaning of

the act of Congress where the work or expenditure
on one of several claims held in common is allowed,
in place of the required expenditure on the claims
~separately. In such case the work or expenditure
must be for the purpose of developing all of

the claims., It does not mean that all the
expenditure:upon one claim which has no reference
40 the others will answer...

It often happens that for the development of a
mine upon which several claims have been located,
expenditures are required exceeding the value of
a single claim, and yet without such expenditures
the claim could not be succesfully worked. 1In
such cases it has always been the practice for
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the owners of different locations to ' o
combine and to work them as one general claim; and
 expenditures which may be necessary for the devel-

_opment of all of the ¢laims may then be made on one.
of them. The law does not apply te cages where
several claims are-held in common, and all the
expenditures made are for the development of the
others. In other words, the law permits a

general system to be adppted for adjoining

claims held in common, and in such case the
expenditures reguired may be madg, or the labor be
performed upon any one of them. - &

The Courtthen went on to say that:in thig case no
‘wcrkvhad'been done for the general improvement of all the claims,
and»ruled in?fan:1of the subsequentflacator,

In the case Oﬁ‘Chambers”vs_ngrringtonh supra, de~ -

cided’the year ﬁoildwingvthe Ja@ksgn vs Roby de@ision, the Court
stated that:the‘assessmeﬁt‘ﬁb#k done upon éﬁégofkthe number |
of adjoining ¢laims held in common to the amount required to be
done ypon all of them:fbrfthe;yaarﬁis suffiéient to hold aliﬁ-
of them if it is clearly shown that}it was intended as the
annual assessmeﬁt work upon‘all théAcléims and it was of such a
chéracter tha; it would inure, to their Qﬁﬂiﬁiﬁ‘ aﬁd wmuld‘
,facilitate the extraction offﬁinerals frﬂm.eacﬁ of the claiws."
(Emphasis added.) | |

| Although the gangrai rule is that the burden of proof
éoncerniﬁg performancé of assessment workyis upon the party
contending that the required work was not done, ﬂgpm@r vs

Garfield @in}ng;and Milling Company, 130 U.S. 291 1889, in

group assessment work situations, this general principle is

subject to an dvportaot qualitication. The bLurden of orenf in
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the first instance is still upon the party asserting a for-
feiture, but he makes out a prima facia case by showing that

! e
no work was performed within the boundaires of the claim in
question. The burden then shlfts to the prlor locator to prove
that he performed the work for the clalm outSLde of its
vboundarles and that the work in fact, tends to benefit
that clalm. That is, even as against a relocator, a prior
locator.haS’the bﬁrden of proving that his work has the

required relationship toward development of the location

The rule was stated in Hall Vs Kedrney, 18 Colorado 505, 33

P. 373 (1893)

Although the burden of prov1ng a forfulture is
always upon the party relying upon the same, in this
case the burden was discharged, prima facia, by showing
. that no work during the year 1884 had been done upon
either the Randolph or Roscoe lodes, or within the °
surface boundaries of either of these claims. I£ labor
was, in fact, performed upon adjacent property that might
be considered as development work for these claims,
as contended, it evolved upon Kearney and Nolan and
- not upon Hall, to show affirmatively such facts.

In:Piﬁkerton,vs Moore, GG;N.M. 11, 340 P.2d 844

(1959),,the Court held that reconnaisaance work did not
‘constltute valid assessment work stating that 'where assessment
work is not done within the boudaries of a mining claim, burden
is on the cleimant not enly to show‘thatvwork done was intended
as assessment work on the Cldlm, but also that it was of such a
character that it would inure to the benefit of the claim."
(Emphasis added.) |

The rationale for the shift of the burden of proof
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- has been expiained‘as follows:

It is not a legal preumption that all labor done out-
. side a claim by the owner is performed as represen-
tation work. If so performed, and it was 1ntended‘
''as required annual labor, the fact must Dbe pecularily
~within the knowledge of the claimant; and one :
charging a forfeiture can hardly be expected to
be informed as,to all work which may have been
. “performed off the claim, or to the intention or
-~ ™ purpose thereof, Sherlock vs Leaghton, 9 Wyoming
297, 63 P. 580 (1901). I

The imposition of the burden én'theVSeﬁiof'chatorf‘

is?3UStified.’ He is the one who is aware of the rélationship,
if any, between the work and the location for which it is

~

ciaimed. "He should perréQuirgd to come forth with his informatio
iﬁﬁis?ﬁis duty to présénﬁwa factual case demonstrafingAtﬁét :
thé outside work or improvementéfteﬁd to‘ﬁaciliiate the‘;r
extraction of‘sueh minerals as ﬁhe lpcatién may’contain.

: Th§ Ccurtfsv£i£ding‘on #his’particulér“iésuekiskas
ﬁollowé!ﬁf : ’ k |

The testimony of plaihtiff on assessment work for
various years was apparantly‘reconstructed by
plaintiff after the present suit was filed as to
-dates, the type of work performed and the value
of said assessment work and there was no substantial
testimony showing plaintiffs' intentions at the
‘time the work was performed as to the claims that
- the work would benefit  and the extent and amount
of such benefit. -~ one ‘

...A substantial portion . of the assessment work

was done off the particular mining claims and

plaintiff has the burden to show that the assessment
,work that was done benefited each particular claim
~in the amount 0f;$100.00 for each assessment year.
~Plaintiffs failed to sustain this burden of proof.
* (Findings of ract, No., 18).

Tn addition to these statements in the Court's
Sponsored by the S.J.fQuinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-33-
 Findings of Fact, the Court, in its Memorandum Decision, con-
cluded with respect to this particular issue as follows:
'An additional element confronts the Court with
‘reference to the apparent lack of assessment
work. If claims are grouped so that assessment
work is allocated to the éntire group or groups,
~some showing must be made that the entire group
- or groups indeed derive some benefit. In this
~case, where the groupings are so diversified and .
spread, the Court finds it difficult to find that
roadwork claimed as assessment work, on roads ‘
that in no way connect or service diversified
groups of claim, satisfies requirements of the
law and reguldtlons maudatxng an intention Lo
hold
. _»vIn their brlef appellantb contend that the Court!'
Elndlngs on this Issue "elroneously assume that work in one
location on’ appellants claims cannot benefit clalms located E
elsewhere alongvthe chain of adjoining and overlapping claims
overlying the’trend of mineral dePOSitionvunless discreet
benefit values can be a551gned to Spcclflc individual claimsg."
(Appellants Brlef, page 30.) Thls mangle 1nterpretatlon of
~ the Coﬁrt's Ruling is entirely unjustified Nowhere in the
Court s rullng does the Court demand that the total beneflt of
the clalmed assessment work accrulng to an extended area of
mlnerallzatLon be broken down into segments and matched with
individual claims or groups of claim as appellants allege.
V(Appellants' Brief page 31). Never at any time during the
trial or in any of the hearing subsequent ‘thereto did the
Court imply that SUCh was the law. The Court's ruling was
that nplaihtlff has the burden to show that the assessment

work thatvwes done benefited each particular claim in the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by'the Tfstitute 6f Museun and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-34- Ca

byrthe Court is in complete harmony thh the requlrements Wlth
30 U.s.C. A. Sectlon 28, and the subsequent 1nterpretdt10ns given
.thereto by varlous’eourts. | ‘ o

Respondents contend, therefore, thet the Court,did not
‘mis- apply the law on thlS partlculal 1ssue, but, rather that
the testlmony and ev:dence presented by appellants at trlal was
s0 1neredulous that thc Court was unable to flnd any faCtS'
favorable to appellqnts.’ This aesertLon is substantlated by
“the Court's flndlng that "the tGSfi;ony of plaintiff on assess--
 'ment work for the various years was apparenfely reconstructed
be p]alnthf after’ the pLesent SUlt was filed as to dates,
the type of work perfclmed and the value of bdld asaessment
workr; (Flndlng No., 18) as well as’ the 1ncons1st1nc1es in
appellents7testimony and‘eVldence’as partially presented in the
staéehehﬁ df;fécts contained herein. Again, it is respondents
oositien tha£ the»Trial Court-did‘not err‘in applying the law
ta the fects on thlS particulayx lssue, but that appellants
falled to present any evidence at trial to eustaln their: burden
of proof Lty -
| - Addressing the second issue raised in appellants’
“ brief‘uhdei ﬁhe‘headinq argument~l, respondents concede that
the construction and malntamnence of roads of aceess to and
from claims has generally been Cons¢dered to ha labor or
improvement for annual assessment work. There are, however,
many exceptions and qualifiers to this genetal rule.

Sec. 28 of Tivle 30, U.sS. Cc,’n‘iie:,‘ provides that for

|
1
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each loéated, unpatented mihing claim upon the public~domain,
"not less than $100.00 worth of labor shall be performed or
impfoveme££s ﬁadénduring each‘yéar." iThélfederal Statﬁte,;
with two exéeptibns notvhéréépplicable, éontains no expresé
citeria‘for‘determiniﬁg the suffiqieﬁcy'df particuiar work

or imérovementsQ It is thus left lafgely to case'law”%u de~-
- fine the nature of acceptable wofk; The fundameﬁtal concepts
and principles of assessment work.performance,vas in&ariably
stated by the Cdurts,‘are that'ﬁhe‘WQrk'must‘be‘performed ?

in godd faith, Sampspn'Vs Page ; 129‘Cal.'App. 24 356,276,

P. 24 871 (l954),'and'must_tend to develop the claim and

facilitate the extraction of ore therefrom. St. Louis

Smelﬁing'Company’vs Kemp , 104 U;S; 636 (1882).
“5 : ThOSe terms are not just phfases,‘but rather the heart

afktﬁe‘requifementvfor ASsessment work, and often they are
dverloékea'in the desire tO,thd claims by perfunctudry
work fof future developmeﬁt’and evaluaﬁion‘ Regardless of how
economically or technologically reasonable delay or pqstpone-
menﬁ of development work méyfbe, labor or improvement ex-
pended:éniy nominally and without the intan;,df tendency to
actually develop'a claim is inadeguate. |

The Utah Supreme Court recognizéd this principle by
sﬁéting: ’

ﬁnderlying our mining law is a basic policy of

encouraging the discovery an@ development of

valuable resources by rewarding and protecting

" individuals who locate mineral deposits and show
good faith and diligence in developing their

. 3 r)
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It seemé lnescapablc that the purpose of requlang abSEbaant .
- work is to requlre evidence of diligence in. d@valoplng the clalms.
To lnduce such develapment and' to. aVOLd the Hpaculatlvc apprmp—
rlatlon of publlc lands w1thout aneral develOpment under the gque
;of minlng C*alm locatlons, the specxflc stdtutury requlrement
for annual worh was 1mpused

- The work Hor("laboi" ugo@ or *improvement"rof a
~ claim @ust be”nérrowiy:ﬁefined_and cdnstrued if:itiis to meet the
'intended,ctiteria and'purpoéé of‘préséribed annual‘éssessmént 
F”work. Slmply eapendlng time, ettort, or mon&y for claims Js'
1nadequate. 7

The U.S. Supreme Court in Cole vs Ralph, 252 U.S.

286, (1920), offered the following definition of work:

- To work a mining claim is to do something
toward making it productive such as developing
or axtractlng an ore body after it has been
dlscovered

At an gven aaxller date, the‘U.S,?Subreme Coﬁrt after
rev1ew1ng and commentlng upon the "EVll" of blanket locations
whlch are not devulaped but whmch mlght preveﬁt other parties;
from develoPlng those lands, stated that the purpose of the

LPquLLant of annual assassmeni work was:

To require every person who asserted an
:wexcluSlVU right to his discovery or claim
. to expend something of labor or value on it
‘as evidence of his good faith and to shew that
~he was not acting on the principal ot "the
- dog in the Manger." Chambers vs Harrington
111, U.s. 350 (1884). — ’
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Wheneverone considers the suitability of labor or

N 1mprovements for satisfaction of the requ1rement of annual

assessment work the ultimate questlon to be answered is whether
or not that lebor or 1mprovement is dlreeteu toward the actual
development of the mlnLng clalm as mlnlng property, as
‘contrasted to the speculatlve holding of lands w1thout concrete
and practical effortq belng made toward their actual and
’lmmedlate development. There is nothing necessarily 1llegal
or‘iﬁmoral:about speeuiatlve holdlngs of claims without
developmeht work and perhaps there are sound economic reasons
1to warrant lt, but such clalms are not entltled to protection
under the preeent law in absence of .such act1v1ty

The good faith of the clalmant in the performance
of his laboryls a very significant factor. It relates to his
intention to exPediticusly‘develope his‘claim as a mine, as

contrasted to delay, subterfuge or exploitation of it for non-

mining pqrposes. The Utah Supreme Court in Chamberlain vs

Montgcmery,'l Ut. 24 31, 261 P. 28 942, defined "good faith"

as a "“bona fide intention to develop the land and use mineral
reseurces." . |

"A'Federai Court dealing with thersituation>arising‘
in Nevada recognized the real problem wheh it pointed out that
in the eonduct of any contest over performance or non-performance
of'annual assessment work, one party will be magnifying the '
extent and charactef of the work, and the other minimizing it,
and it is ultimately necessary for the Ccurt to decide the issue
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on the bas1s of whether or not there wa& a bona flde attnmpt
on the part of the senior loqafor to- develop the land and mlneral
;found thereon. »
However, good falth alana is noL anough, .The Supreme
Court of New Mexlco has said that the general rule w1th Lpgard,;
to the charcher of"gxound work",that must ba pwrformed to
| quallfy as assessment work is thaL not only must the work
be dane in good falth but the work must also dlrbctly tend to
‘develop and plOteCt the claim and to f&cllltdte the eatractlon
'of ore therefrom.'
Work tenulng to develop the clainm Wlthln the mu;nlng
of the s+atute has been defzned as \fgv
An drtlflclal change of the phys1cal condition
. of the earth in, upon, or so reasonably near
*. . a mining claim as to evidence a design to -
discover mineral thereon or facilitate its
extraction, and in all.cases the alteratiocn
must reasonably be permanent. in character.

¥redericks vs klauser,_SZ Ore. 110, 96 P.
670, (1908)., :

" A Federal Court in Alaska'statmd that it was necessary
to show that tha "work was reasonably calculated to lead to

the extraction or ore...” Flynn vs Vslvesta, 119 F. 93 (1354).

Althouqh the Lonstru»LlOﬂ and malntalnenue of roada

- 0of access to and’ from claims has genehally been cgnsmdured to be
‘labor or 1mpLOVement for annual assessment work} this is only
true where such road work was parformed in géﬁd faith ané
directly xeléﬁed‘to the developmént‘of the clalma or facilitation

of the extraction of minerals therefrom. LY\Q any other form
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of labot or improvement, road work muse.be performed in oud
~ faith and bear a close xelatlonehlp to mine dev=lopment.

In a March l, 1979 Semlnar: the Rocky Mountain Mlneral
Law Foundation applled the dbove developed principles of law
and determined that "repetitive ‘road work, especially road
maiptenance“' does not qualify es annual assessment work.
(The”ﬁioing.Law of.1872; pp; 4~22); This conclusion was the
consensue'of hundreds of'levvers end scholars who devote a
great percenLage of their time to mining law and who are
‘recognlzed on a natlonal level as experts in thelr fleld

| In Kllk Patrlck v Curtlss, 138 Wash 333, 244 P

571 (1926), the Washlngton Court dealL with a 51tuatlon ln
vwhlch a c]almant had employed a coneultlng englneer to go to
the dlstrlct in which the clalm was 51tuatud and to flnd a

: sultable locatlon for a road'to be constructed to haul ore.:
The englneer made three trlps and examlned three potential
routes.‘ Thls was held not to constitute annual assessment work
because it did not bear the necessary direct reldtlonshlp to

actual mlnlng development.

ThlS examlnatLon of the appllcable statutes, case law,
and authorlty relatlng to assessment work has revealed that
the character of labor or improvement whlch w111 be acceptab]e
for Sec., 28 of Title 30 U.S. Code, is determined in part by
its physical nature, but ﬁostly by  the good faith of the

locator, hlS 1ntent to develop a mine by his performance, and

itg d1r<ct and reasonable adaptablllty to that end, and that
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repetltivu road work does not muet twcse requirements.

As heretofore ment:onud where the aasessment work
claimed to have been performed 1$ ‘not donu w1thln the bcundarles 
of a mlnxng clalm,'as is normally the ease w1th road work, ,.‘

,ﬂthe burden is un the cLalmant to show that thu work was actually
5done, thatxﬁhe work, 1f done, had a reqscnable value of at
lleast $100 00 per clalm, and that such worh lnnured to the
"beneth of each and every clalm.,f - ’

Apply:ng these prlncxples @f ‘dw tQ the facts of the
pres ent CdSu, nt becomes Lead:ly dpparent thaf appellants‘
hqve faljed to perform the 1equ1red assasamenf worklan—tha claimé‘
and Lhareby, ﬁULfﬁlted all rights theretn upon,the subsequen; §
good faith xeluJatzan of the clulms by the respondenta.

In hls own test:mony Sllliman stated that durlng

vthe crwtlca] assesmment years for tha Powells, the assessment

work perrormed by hlm conalsted exclu%1%eiy of read malntalnenue

i;wark and some pLeparatxon of drnllan Jlipa w:th the D-6 Cat
that he owned and had on the clalms. At no time during"these
years Jld he do any drlJllnq or mnnlng on these clalms During
thls perlod of time all the main roads were diready in, It
was not a 51tuatlon whare lhwy bulLt naw main roads. 'Tﬁere
were some new roads bullt on particular claims to get into a
particular drlll slte or proposed drill site. To improve
these roads all that was dono was drop the blade and £ill in
the ruts thdt werc treated by the W!ntur stormg and grade off

some 1 GHE Wy kg :
se materd ;1 1 nht By have ;,f,mmm mmm v S
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Also, doing road work beyondyclaims ﬁhat already hed accegsab-
ility toyﬁhe County Road systen and the sﬁort private roads
neceeeary to getfto éhe.County road, woold not bhe oftany Lenefit
to these claxms that are close to the County road Even 1f road
fg:malntalnance were valld adsessment work the most that could
be clalmed would‘be the dlstance from the County road to that
‘partlcular c1aJm. To clalm road work beyond that claim is
Clulmlng somethlng that ‘is not needed and does not beneflt
the partlcular claim Olose to the~County Road. From an
“Tbexamlnatlon of these facts and princmples of law, it

' becomes readxly apparent that the. road Work performed by the
appellants, if pcrformed at all, was.oot performed with the
intention of developing the land and exploiting ‘the minere;“
found thereon, bnt rather was only performed as a token
satisfcation of the assessment work requlrement and that bccau5w
* such road work did not substantlally increase clalmalnts'
‘accessabillty to the claims that‘such work did not tend to
develop the claims or facilieatelthe extraction of ore'therefrom:
Such token satlsfaotlon of the assessment woxk requlrement is
certainly oontrary to the pollcy of 30 U. S C.A 28 of encouraying
the development of our Nation's natural reeources.

The Court's finding with respect to thls particular

issue‘was that:

' Some of the roads that plaintiff claimed

to have made and improved with a bulldoser
and blade had grass and sod growing between
the vehicle tracks in these years plaintiffs

t and in theaan
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areas plalnt;ff did not suatain the burden
of proof that adequate assessment work had

been done to hold said ulalma. (Findings
of Fact, V. 18) ' L

‘Plaintlfﬁs have Ealled Lo'satisfy’the re-

‘quirements of 30 U.S.C,A. Section 28 hy

failure to perform assessment work sufficient

in both quantity and character on plaintiffs’

mining claims that are conflicting with de-

fendants' mining claims in this action Fcr«x

the assessment years ending September 1, 1973,

1974, 1975,11976 and 1974 (L0ﬂ91u51ons of

Law No. 1y R A :
Never at any time d;d the Court 1nd1cate or flnd that
3 Lhe construction and malntaln&nce of roads was not walid assess~- -
ment'work. What the Court dld find and hold hewevgr,'Was that
‘*the character of the woxk dllegudly Pﬂrfﬁiuud by anpaJlantﬁ was
nejither a “conattuctlon nor tha"malnfalnanca" of roads as ra-
“qurnwd by law, but rathel that the road work claimed as assessment
work, if performud at all, wasg periormed on‘y in- tlen satisfaction
of the assessmenL work requxremant and was not necessary and did not
_t&nd to baneflt or cevelop the claims involved.

In the case cmtmd by appellantu in their brief up-
holding the Performance of}roadworkvaﬁ valld assessment work,
almoat wanout exueptlon "construction" of roads was involved on
.only a8 very smdl] nunber of ¢laims, usuwally 10 or 1ubb,,ratherk

than the 84 clalms involved in thl$ matter. The one case cited

by aspellantq that did 1nv01ve the repair of existing

roads, Kn‘Jht vv Flat Top Mlnlnq (omndgx B.Utdh 2d 51, 305 P.
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2d 503 (19571, (A§pellantsf'Brief,lpg. 34), no assesement work
had beeg pérfdrméd on. the roads‘or'on>the claims at all for a
‘peripd of several‘ygars pridr to the performance of the road
vf;epéi;. (Appellént's brief pg. 44). Testimony by appellants
in‘the'present‘éase, however, as partially présented in the
statement of facts hhf&Lh, showed that appc]lant Silllman claim
~fto have gone over each and every road exmutlng on the claims
durlng each and every ‘ass essment year critlcal to ‘the Powells.
l’Apparently the ttlal courL felt Lhat such road work if perform
at all, was both unnecesary and nun—productlve to the develop—,
"ment of appellanta clalms.x' | u

'
e

‘ Ir. TRIAL COURT DID NOT ERR IN ALLOCATING THE BURDEN OF PRQOF
ON THE PERFORMANLE or ASSLSSMENT WORK. ‘

‘ Whlle respondent concede that thg law does not faver
'rforfeltures at the same tlme, the_law does not make’forfelture
‘ an ;mposSlblllty. There is nothing contéinéd in the record 6f
~this éase,to indicate that the;Trial‘Court'éid.not view the
- facts in a light most faVéfable to aépellants) thé séhior
locators, in deciding the Case in favor qf defendants-re-
spondehts. Ih its Memoréndum Deciéion the-Court indicated that
it "has ngen 'such weight and credlblllty to the tastlmony of
each w1tness as, ln the Court's judgment each is entitled tor
In group assessment work situations the general princi
of 1aw.aslit pertains to’forfeitures‘(Apbellants' Briefvpg.
40); is subject to an‘important qualification. The Burden of

Proof in the first instance is still upon the parties asserting
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e

the foffelture, but he ‘makes out a prlma facla cdse by uhtwing e
that 1o work was pmlfOLmbd thhln fle boundarnus of the ¢1a1m~7
oxr clalms in que;tlon. The burdgn Lhen shlfts to the prior
locator to prove that he performed the wmrk far the claim out» .
,51de of its boundar1es and that the. work Ln fact, tends to

o@ndet Lhat clalm.; That Jﬁ, evan as aaa;nht a ra«locatos,

i
x

j a prlor l>caLor has the burden of pravnnq that hJS WOLk has
the requlred relatlon hlp ,QWaid develoPment ‘of the locatlon.

'In Pln kerton vs Mmoru; 66 M M., ll 340 P. 2d 844 (1959),

a';fthe Court held that recennalsanae work dld not cun51LuLe valld

,_uwsessmunt work, qLatlng rlat "where assessmant work lS r:t done

A
:

-}‘WLthln the boundarles of a mlnlng clalm, Lhe buldbn is on tha

‘YC1alNuut nat only to &how Lhat the work QOne was 1ntended as

‘absa%smunt worh, but a]so thdt 1t st of such a characterf

';that 1t would inure to the: h&nrllt o; the Cldlm.

In Lhe preaent case: fﬁTrlal Court " unable to maké
'_ia ﬁlndlng as to the va1ua of a'sessmwnt work pﬂthlmed by plain=-
btlff on any parLlcu]dr c}alm or groups of clulms for any of the
aqsessment yearb in. quasLlon '(Flndnng, oE Fact No. 18). This
lnalelty of the Court to make suah a flndlng was the rnvult'of
,appel]unts fdlluru to ploduue any credible evidence at trial
to WdL“ant a Landing to the coniraxy This conclusions is
 subbtant¢ated by the Court' further Einding th&tl"the testimony
of plalntlff on ass wbsment WDIR fur the VaI?OUa years was apparant]

re-consk uclud by plalutlff dfter the prQLnt sult was filed..."

hﬂﬂvlidﬁf° furthey ”I“UP that wh@kﬁvar.a: 2ggmoat work

'
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was performed w1th1n the boundaLie; of any Clalm, respolniuants

had the burden to show that no work was actuelly done on each

PR R T

' ;‘such c]alm and that the work done elsawhere did not beneflt

:those such clalms. (Appelldnts‘ Brlef, page 42). | Respondents
contend thdt the latter part ot that statement requlrlng re-
'wspondents to sth that the work performed oft the claim d;d

: not benefit such clalm does not correctly state the law uﬁﬂ
refers . the Court to Lhe rec;tatlon of cases edrller in. Lth
brmef relatlng to thls 1esue : Resp0ndents take further issue
’w1th appellante contentlon that respondents had the burden ‘

. to show that no woxk ‘was actually donp on clalms where appcllants
allegedly perfermed asseesment work Respondents contend thqt
the lnltldl burden, even ‘where work le done upon the C]dlmS
“J;Lhemselves is upon the prxor locatar to establlsh not only that

" the work was done upon the clalme, but that the value of Lhe

B work upon each and every cla:m was ln excess of SJOO 00. fThe'

fTrxal COurt s~1nab111ty tovmake a flndlng as to_the value of‘
asseSSment wark performed by eppellant on any partlcular claim
clearly 1ndlcates that appellents falled to sustaln thls burden
at tr;ai (Flndlngs of Fact No. 18). 7 |

| Respandente contend "that the lentS ralsed by appellants
in their brief are not isgues. of law, but, rather 1seue: of fact,
»The rule of. rev1ew of 1ssues of fact is that all of the ev1dence
and every 1nference and intendment falrly ar¢51ng therefrom shoul

tuken in the llght most favorable to the flndlngs made by the

trial court. anme11 Vs Ballmz, 7 Utah 2d 137, 320 P.2d 653
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(19“8), Clthg Jenaen vs Logan Clty, 96 Utah 531'83'P-2d;3;1 )

(1938) aﬂd Toomer s Estate vs Union Pac.‘R; Co., 1z¢1utau 37}
239 P, Zd 163 (1951)
| ;n a case of very IeCpnt 1ssu9 th s LourL has atated

.The overrldang pTlUklphi whlch is appllcable to all

“of the palintitfs' contentions in attaching the
findings and judgment are the standafq and often -
repeated rules: that the findings of the trial court

. -are entitled to a presumption of validity; that we

~assume he believed those aspects of the evidence
favorable to his findings;. and that, if there is
substantial evidence tc support the‘flualngw and
judgment; they will not be disturbed.” Dani L.
Powell, et al vs Atlas Corpauafion et al, { le&d
duJy ZL, 19&: '

‘ﬂhls Powe]l VS Atlas Cuugmlaklon, £L19d July 21, 1%80,

M‘Eéase was frl@d before the. same’ LrLaT wourt as was the nresent
 ‘case, but a dxfferenr judge. Lagh ca'e 1nv01vud six complete
days in trnul, subsrant1a¢ t@sthQny‘ nd other forms ot ev1dwnbe‘
fﬁbalng :acaxved. In Lhe Powell Vs Atlac case the G&Ln01ple issue
‘WQS %hether or uot group dﬂbebsment worh performed by a senior locatom
1iben@f1ted tbe senior locator 8 ckanmh. The*trlal court ruled that
lt d}d‘and thls Court refused to overturn that ruling. In the instant
case:the principle issue LS whwthur Or not as&cssment ﬁork alleg edly
perform_d by appeJlants benefited a group uf ap pullantg clalms
or any clain wtthln salid grnup - The game ngdl cautf SlLtlng 1n
the Powell vs Atla. case ru]ed that' it did not. Respondents
vurge that thls flndlng of Lheltxlal court wh1ch during the

‘perzud of the trldi behamL eXL«wany tamlllar with the facts

‘gof Lhe ﬁnse, is ‘"not cleallv aqaxngt the preponderance of the
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'_evidehée" and should not be disturbed.

IIT. THE TRIAL COURT DID NOT ERR BY NOT APPLYINL THE DOCTRINE
OF APPORTIONMENT. ‘ -

In conSLderlng satlsiacLlQn of the annual assessment
Lequlrement it is necessaxy Lo remember that it is $100.00
worth of labor or 1mprovement Lhat is required, Stated another -
the measure is the value of the work performed or 1mprovements

‘made and not the amount pald for the work or improvements. Norr

Vi Unlted Mjneral Products Co., 61 Wyo. 386, 158 P. 2d, 679,

‘:(194s>

| The cantract prlce or actual payment of $100 00 Qre mor
};iféer clalm is not a uonclusave detmrmlnatlon Lhat Lhe work was
\’worth that amount. In ascerfaxnlng the value on 1abor or |
ylmprovements, tha "reasonable warth" 1s-the tesh and thls ls
'measured 1n terms of dOlJatS, not tlma expeuded or men employed
1Norrns, supra. An drbltrary f1XLng of the value of ]abor, even \

' encompassed W1th1n a 1oca] rule, is not valld, so that such a rui

‘!é-v‘;ldecrealng that Qne day S work was worth $5.00, and twenty ddys

5

work conbtltuted full %aLLSfaCthH of requlrement for dnnual
assessment work, has beaen dl regardad hy Lhe ccurtu;' EEEEMKE
Oldhaubar 24 Mont, 287, 61 P. 649 (1900) . o

The requlrement of 30 USFA Sectlmn °8 is that not”
‘ less than $JOO 00 worth of labor shall be perrormed or 1mp;ove—'
Vments made durlng each year “on each claim". For the saka of
argument, 1£ a senior locator had 100 claims and performed $80 0

. worth of assessment work on each and every clalm, or a total of
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' $8,000. 00 thls work would not be SUfflCanL tu hold even one

claim.  It 1s 1mperat1ve thqf euch Plalm to wh;gh aaseswamt

work is Lhouqht to be applled be beneﬂatﬁd to r}e extent of

‘._at Jeast $1oo 00.

COn;Lary to ‘the repaated alltudtlﬂnq of dpﬁu]laﬂts

i
~

in thELI brlef that aﬁaessment work was parfurmed on the clalmu‘
Ldurlng the aabsssmcnt yeals ln quastlon, uch uas not the f*ndlﬂg
Qf Lhe trlal court. In faqt, the trlal uOUTt found to Lhe contrary,
':staLJng that?
'.;f'{ The testimony of pialntlff on assessment woxk
.. for the varipus years was apgarent3y reconstructed
by plaintiff after the present suilt was filed as

'Q‘;'3g‘to dates, the Lype Qf work perfuxnma and the value
e Qf gald @nsasgment WQLK,.., e

...by reason of the%above, Lhe Court is unablp to makc

a finding as to the value of assessment work perfoined

by plaintiff on any particular claim or groups of
celaims for any of tha‘assessment years in guestion....

"Because of the above, the as sessment. work élaimed'
by piﬁintiff'ta satisfy the annual assessnent work
reguirement is not of sueh a character or amount
to benefit the entire group of plaintilifs' claims
to an extent of $100 00 for each glalm. (Finding
No., lir) . ; : .
R8s pointed out';n‘thevstmtement of Facts herein appellant
cat trial, failed tovsubstantiat@ their claims that;:
1. Thu assesqment wo;] c]aimedﬁto have been perfoimed
by appallantm durlnq the cx;t1cal “4Eses hment yesrs was actually

performwd and,

2.  That the value ‘ot the d]lequu assegsnenh wor“, even

if performed, was suffmcmcnt to benatnt any of appe?]antﬁ' claims
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"Lo the extent of $100 00 in any of the crltlodl assessment ycars.
- The reason the Court refused to apply the doctrlnu of apportlonme
iln thls case was that, after consxderlng all the test:mony and
ev1dence, the Court was unable to make a flndlng that any one
'partlcular clalm of appellants was. beneflted in dny critical
t‘.assessment year bywﬁhe alleged aasessment work performed in the
;amount of $100., 00. R h |

L | wmy
Even though characterlzed by appellants as issues of;

ldw, the 1ssues before the Court are all essentlally factual,

' fwThe trlal judga, after hearlng sxx full days of testxmony,_‘

 51deLerm1ned all the lssues in favor of respondents ﬁnd agdlnat

Affappellants and glVlng

such welght and credlblllLy to the
testlmony of each wx1uess as, in the Court ] judgment, each is
entltl&d to""(Memorandum Dec1sxon), and dEClded that appelldnts‘
falled to qatlbfy rthe requlrements of 30 U.S. C.A. 28 by failing
oto perform aqsessment Work sufflclent 1n both guantity and
1ycharaofer on plalntlffs’ nining clalms that are Confllctlng w1thf
defendants mlnlng"clalms in ths action forx the asses smenL vears
endlng Septbmber 11 1973 1974, 1975, 1976'and 1977, and that by

- reason thereof the areas w1th1n wbauh'. %gondents herein located

- their mlnlng locatlons were open tQ re locatlon at the time re-
spondents located sald claims, ‘ | |

' Under the applicable law, the'evidence supports’tha
;doCLblon of the trial court in favor of respondents and the

same should ba nfermed
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" parep thlS :5 day of | Japtf»”‘befr 3980

DUANE A, T‘T\AND SEN
“Attorney for Respondents Powallg

90 West lst North . :

leve, ﬂtah 84501

:

CERTTI‘ICA"‘F Ol1 MAI LIN(‘

I hereby ccltlfy that on tha dg b du] ot Seytenber,

1980 I malled three (3) coPLes QF the for golng Respoudunt s

i

Brlcf, postaqe prepald, audressedvto at1urn¢ys for appelldnts

3,'as,£0110w 1f 

'ﬂBrent n. Ward :
. Attorney at Law -
21100 B@n@;lCldl Llfe Tower‘
36 South State Street .
'Salthaka Clty, UT 84111

,aECRETARY‘
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