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IN THE UTAH SUPREME COURT OF THE STATE OF UTAH

IN AND FOR THE COUNTY OF SALT LAKE

JERRY JOE MEDINA

Appellant-Petitioner,
vsS. Case No. C87-7241
GERALD L. COOK, WARDEN et, al.,

Respondent's.

N’ N N N N N

BRIEF OF APPELLANT

Appeal to the Utah Supreme Court of the State of Utah from
the Memorandum Decision of the Honorable Frank G. Noel, Presiding
denying Appellant's Petition for a Writ of Habeas Corpus seeking
relief from a Judgement and Conviction of Criminal Homicide,
Murder in the Second Degree, Pursuant to Utah R. Civ. Pro. 73 B (i) 10
and 28 U.S.C. 2254 AlternaﬁgLWrit of Error in Corum Nobis.
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IN THE UTAH SUPREME COURT OF THE STATE OF UTAH

IN AND FOR THE COUNTY OF SALT LAKE

JERRY JOE MEDINA
Appellant-Petitioner
vVS.

Case No. C87-7241
GERALD L. COOK, WARDEN et, al.,

N A T S N g g

Respondent's.

BRIEF OF APPELLANT

STATEMENT SHOWING JURISDICTION OF THE UTAH SUPREME COURT

Appellant-Petitioner hereby appeals from the Memorandum
decision of the Third Judicial District Court, the Honorable
Frank G. Noel, Presiding. Pursuant to Rule 65 B (i) 10 of the
Utah Supreme Court.

STATEMENT SHOWING NATURE OF THE PROCEEDINGS

Appellant-Petitioner filed a Petition for a Writ of Habe
Corpus Pursuant to Utah R. Cov. Pro. 65 B (i) 10 and 28 U.S.C
2254 Alternate Writ of Error in Corum Nobis, alleging Newly D
covered Evidence that the convicting testimony, and evidence
trial, was tainted false, and contaminated and a fabrication
the facts that rose to a level of deprivation of due process
a fiar trial and by the same logic Ineffective Assistance of

Counsel and Prosecutorial Misconduct.

as

is-

at

of

and



STATEMENT OF ISSUES PRESENTED ON APPEAL

POINT I . . . Did Appellants Court appointed trial counsel commit

E.

reversible error by failing to conduct substantially adequate
investigation both factual and legal that she chose to employ
at trial? And did this prejudice Appellants defense and work
to an actual and substantial disadvantage depriving Appellant
of due process and a fiar trial and effective assistance at
each critifal stage of the proceedings against the Appellant?
By Counsel failing to investigate the following herein
presented A, B, C,: . . . . . . . . . . . . . .

Did Counsel fail to conduct an independent investigation

to know and ascertain if the governments charges were true,
being that if in fact the bullet the victim allegedly died
from was found in the Appellants car as he was charged with?,

Did Counsel fail to adequately investigate the sole witness?

Was Counsels failure to investigate and suppress the false
testimony of a convict with a known vendetta ineffective?

Was Counsel further ineffective by not objecting, recording,
and preserving for Appeal, racially biased and prejudicial

closing arguments that also falsely insinuated previous heinous

murder Ccrimes? . . v v v v e e e e e e e e e e e e e e e e

Was Appellant Counsel ineffective at a critical stage?

POINT II . . . Did the Appellant allege Prosecutorial Misconduct

that denied Appellant of due process and fair trial?

12

18

20

21

24

24

25



DETERMINITIVE CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
PAGE

CRIMINAL LAW 46.4 COUNSEL INEFFECTIVENESS
Strategic choices made after thorough investigation of 15
facts and law relevant to plausible options are virtu-
ally unchallengible,while strategic choice's made after
less than complete investigation are reasonable precisely
to the extent that reasonable professional judgements sup-
port the limitations or investigations or in other words
Counsel has a duty to make a reasonable decision that makes
particular investigation unnecessary.

HABEAS CORPUS 85.2 (2) 28 U.S.C. 2254 CONST. AMEND. 6 25
Habeas Corpus Petitioner has burden of persuation to demon-
strate the alleged ineffective assistance of counsel and
not only the possibiiity of prejudice but it worked to an
actual and substantial disadvantage, but if the Petitioner
successfully satisfies such a burden the Writ of Habeas
Corpus must be granted unless the State can prove that
Counsels, Ineffectiveness was harmless beyond a reasonable
doubt.

CRIMINAL LAW 641.13 (1) U.S.C.A. CONST. A¥. D. 6 20
When defense counsel discerns only one plausible line of
defense to serve his clients interests, effective counsel
is ohligated to conduct reasonable substantial investiga-
tions into that line of defense before proceeding to trial
and failure to perform substantial investigation is clear
example of breach of duty to investigate, and further when
an attorney fails to conduct substantial investigation
intoany of his clients plausible lines of defense the
attorney has equally failed to render effective assistance
of counsel to a criminal defendant and also when counsel
choose's among several plausible lines of defense excluding
others for no strategic reason.

CRIMINAL LAW 641.13 (6) U.S.C.A. CONST. AMEND. 6. 15
A particular decision not to investigate must be directly
assessed for reasonableness in all the circumstances ap-
plying a heavy measure of deference to counsel's judgements,
and at a minimum counsel has a duty to interview potential
witness's and to make an independant investigation of the
facts and circumstances of the case and if Petitioners
Counsel fails to contact potential alibi witness's and to
locate witness's who could have corroborrated Petitioners
testimony, counsels judgements were not professionable
reasonable,




STATEMENT OF THE FACTS OF THE CASE

Appellant was charged on 4-1-84 with Criminal Homicide in the
Second Degree under 76-5-203 Utah Code Annotated 1953 as amended,
in connection with 1984 in Salt Lake City, Utah.

Appellant was tried before a Jury and found guilty of Second
Degree Homicide in the Third Judicial District Court and was sen-
tenced to 5-years to Life at the Utah State Prison by the Hon-
orable J. Dennis Fredricks, Presiding, and is currently serving
that sentence,.

Appellant submits that the cause or orgin of the Homicide is
still unclear, only that the charges of Criminal Homicide arose
out of two neighboring apartment buildings where two different
parties were underway, located at 320 West 800 -th tn Salt Lake
City, Utah.

Appellant had gotten off work at approximately 10:00 p.m. this
same evening, which Appellant worked just a half block up the street
at the Union Pacifice Railroad at the time as a Pressure Systems
Specialist Mechanic on locomotives, which Appellant had been em-
ployed for the Union Pacific for approximately ll-years at the time
of this occurance (Tr. of Trial P.442).

Appellant Mr. Medina who has strongly maintained his inno-
cense, testified at trial that he (Appellant)and his cousin Leonard
Fernandez had left this party between the early morning hours of
3:30-4:00 a.m. being approximately 30-minutes before the homicide
occured at 4:20 a.m. (Tr. of Trial P.18, 119,189,459) which was
corroborrated by all witness's accounts who testified that could
remember when the Appellant had left this party (Tr.of Trial P.119,
123,210) which even the alleged sole eyewitness Ricky Myers even

corroborated by testifying that:



"When everybody started leaving the party between 3:30 -
Jerry Medina also left, and I didn't see him anymore after
that, I would have to say that much" (Tr. of Trial P.233).
Appellants claim that he had left approximately 30-minutes
before the Homicide can further be corroborrated by the fact that
at the time of the homicide all six (6) eyewitness's who talked to
police and identified the cars and people they seen leaving the

scene never identified the Appellant or his car, which these

identifications were consistant, accurate and identical (See Police -

Reports No. 84025540 P. 1, 7, 10, 12, and Tr. of Trial P. 43, 51).

At the time of trial the States convicting evidence and testi-
mony consisted of three (3) witness's and closing arguments being;
(A) Detective John ~hnson, the arresting officer.

(B) Ricky Myers, the aliged sole eyewitness.
(C) Eli Archuletta, a inmate at the Utah State Prison and
(D) Closing arguments by the Prosecutor that mis-stated the

facts and evidence and were inflamatory and prejudicial and

insinuated previous heinous murder crimes.

(A) Appellant submits in the first instance, Detective Johnson
testified at trial that:

He (Detective Johnson) physicially conducted a search of the
Appellants (Mr. Medina) car and found a .38 Calibur bullet
and that the car he searched was a 1974 Black Chevrolet
Monte Carlo (Tr. of Trial P. 321) and that he Appellants
Monte Carlo was parked out in the street in the circle
(Catherine Circle Street) with numerous other cars (Tr. of -
Trial 325) and that there were a _couple vehicles also parked
in the driveway (Tr. of Trial P. 316) that he (Detective
Johnson) did not need no key's to enter the car because it
was unlocked and that there were no alcoholic beverage con-
tainers in the car, either full or empty (Tr. of Trial P.317,
319). [1]

Appellant Mr. Medina asserts that Detective John Johnson as-
sumed upon his search that this Black 1974 Chevrolet Monte Carlo
belonged to the Appellant Mr. Medina, where in fact the car belonged

to a friend of the neighbors named Mark Velarde who would of testi-



fied so at the time of Trial (EXHIBIT 2) and in further support
Appellant submits the foregoing for this Courts consideration:

(1) That Mr. Medina's car was a 1972 Chevelle Malibu that has no
resemblance in any way, shape, or form to a 1974 Monte Carlo
and does not have the words "Chevrolet" or "Monte Carlo" any-
where on the car for identificational purposes (Tr. of Trial -
P. 446).

(2) Mr. Medina's car was half painted grey primer from doing repairs
and auto-body work on the car resulting from an automobile ac-
cident in a snowstorm after hitting "black ice" a few months
previously (Tr. of Trial P. 449).

(3) Appellants car was parked in the driveway, not in the street,
where Appellant "pulled up into the house" and "parked in front
of the house" "in the driveway" and further Appellants car doors
were "locked" (Tr. of Trial P. 129, 489, 461).

(4) Further its undisputed that Appellants car the night of the
homicide was littered with numerous beverage (alcohol) the
evening and Appellant drinking in his car upon leaving a bar
and the Najera party (Tr. of Trial P. 129, 445, 454),

(5) Further there were only two cars owned in the Fernandez household
and only room for both of these cars in the Fernandez driveway
and both the Fernandez car and the Appellants car were in the
driveway at the time of Appellants arrest, which Detective John-
son testified he seen both cars in the driveway (Tr. of Trial -
316) by testifying he seen more than one car in the driveway.

Appellant Mr. Medina asserts that he was not present at the
time this car was searched, nor did he witness or made aware or
participate, further Appellant (Mr. Medina) was totally unaware that
a bullet had allegedly been found at this time, and was not made
aware of this fact until after his (Appellant) arrest when he bailed
out of Jail, wherein he was notified by Court appointed trial counsel
Francis Palacios, where he (Mr Medina) had informed Counsel of these
farts, and also that he didn't know how a .38 could of been found in
his car, and seen the bullet for the first time at trial (Tr. of -
Trial P. 487) (2) Thu< Appellant alleges Counsels performance

was deficient and prejudicial because trial counsel not only made

[1] By all officers accounts who accurately identified the vehicle
by make, model and year further stated the car searched was a Black
1974 Chevrolet Monte Carlo.

- See Police Reports No. 84025%4 Page 10, 21, (EXHIBIT NO. 10) "one
live round of .38 Special Ammunition was found on the passenger side
floor board of a car that was a Black 1974 Chevrolet Monte Carlo"

- See also testimony of Detective Leary; '"the car Detective Johnson
searched was a Rlark Monte Carla". (Tr. of Trial P. 3357).



no atte pt to investigate or explain or contradict this discre-

pancy involving two different car's resulting in the use of this
.38 bullet, anc also being the only evidence used against the

Appellant, but then Counsel further stipulated to its admission

(Tr. of Trial P. 495).Thus resulting a manifest injustice by having
the Jury consider convicting false evidence it shouldn't have which
relieved the State of having to prove it's case beyond a reasonable
doubt and deprived the Appellants defense the opportunity to chal-
lenge on crogs examination, which Appellant also states he never
heard this discrepancy during trial do to at the time Appellant was
preoccupied with how the bullet could of possibly of beew im his
(Appellants) car in the first place, and feels both Trial &nd
Appellate Counsel should of caught this errc., which Appellant never
really knew about this error until after Direct Appeal when Appellant
obtained his copies of the Trial Transcripts and Police Reports.

(B) Witness Ricky Myers, alleged sole eye witness;

Appellant Mr. Medina alleges the testimony of this States wit-
ness and alleged sole adverse eye witness was perjured, tainted and
inaccurate for good reason by Ricky Myers own admission and testi-

mony, in that at the initial confrontation at the Preliminary Hearing

[2] The record clearly shows that Appellant was never present during
the search of the vehicle in question being a 1974 Monte Carlo,
and further the Appellants assertion he relayed all information
to Counsel in not having knowledge of how the bullet got in his
car and not being present is corroborrated by Counsel's and
Detective Leary's testimony,

- See: Detective Leary testimony that: "No" me (Detective Leary)
and Jerry Medina were not present when Detective Johnson con-
ducted the search of the vehicle nor idd we participate, after I
Detective Leary) remained with Jerry (in the patrol car) while
Detective Johnson conducted the search of the vehicle which was a
Black Monte Carlo and I wasn't made aware that the .38 bullet was
found until after Mr. Medina's arrest (Tr. of Trial P.354,357).

- See: Francis Palacios: Now Jerry "we" know you don't have any
idea how that bullet got in your car, but how can you explain it?
(Tr. of Trial P. 467)




Ricky Myers testified the foregoing;

That he Ricky Myers depnied he seen the Appellant shoot the victim
l7-times in a row when asked by Francis Palacios and finally told
Court appointed Lawyer Francis Palacios "I'll say it was Jerry
medina because you (Francis Palacios) pressured me to say it was
Jerry Medina (Tr. of Pre-lim Trial P. 52) and that at the time

of the homicide he (Ricky) was intoxicated and didn't know who

was allegedly standing outside with Appellant because he didn't
pay no attention and that the flash of the gun came from the
direction of the Appellant Mr. Medina but he couldn't say it was
Medina who fired the gun because his back was to Medina at the
time, and he never had any conversations with Mr. Medina only a
couple of passing statements (Tr. of Pre-lim Pages 50, 53, 58)

but did see the revolver which was a large Magnum type revolver
approximately 103-inches in length and that it seemed to him
(Ricky) at the time that the victim was acting childish in his
eyes that evening (Tr. of Prelim P. 62, 64) and that the victim
never talked, argued or fought with Appellant Mr. Medina and
Appellant also brings to this Courts attention that when Ricky

was arrested he never identified Mr. Medina as wearing the clothes
Mr. Medina was wearing that evening nor did he identify Mr. Medina
as being overweight or having a beard, and a gun shot residue test
that was performed on Appellant was neg~tive and there was not one
drop of blood found on the ‘Appellants ciothes when examined by a._
microscope at the State Crime Lab.

Then this witness Ricky Myers admitted to meeting with the
Prosecutor Michael Christiansen and discussing this Preliminary
Testimony and matters and recieving additional facts and details
about the case from this Prosecutor and Police shortly before trial
(Tr. of Trial P. 267) where then after this contact with the Prose-
cutor shortly before trial and after discussing Ricky's testimony
Ricky's testimony radically altered and took on a different charac-
terzation and was completely different in that then, Ricky Myers
testified that:

Then he (Ricky Myers) was not any longer intoxicated at the
time of the homicide and also after this talk with the Pros-
ecutor he could also remember who was out side with the
Appellant at the time of the homicide and his (Ricky's) back
was no longer to the Appellant, and in fact could even re-
member seeing the Appellant shoot the victim and also could
even remember not just the passing statements he had with the
Appellant but after the talk with the Prosecutor could even
remember having conversations. In fact he could even remem-
ber having a big conversation with the Appellant when he
allegely shot the victim (Tr. of Trial P. 244, 245, 249)

but could no longer remember the size of the large 103-inch



from

revolver he seen the Appellant use just 6-months earlier

(Tr. of Trial P. 252) which then this lapse of memory re-
sulted in the Prosecutor stuffing on the Appellant in front
of the Jury the smallest manufactured .38 revolver in the
Continental United States being a 5-shot stainless steel
Smith & Wesson "Flyweight Special” with a 1/2-inch barrel and
overall length of 43-inches being a little bit larger than a
derringer and less that half as large as the revolver pre-
viously described by Ricky (Tr. of Trial P. 474, 476).

Appellant alleges Ricky Myers trial testimony was per jured
start to finish because Ricky testified at trial that:

He (Ricky) had been in the Army and had an Honorable Discharge
from the Army and that at the time of the homicide he was
gainfully employed with a firm in Omaha, Nebraska called "New
Energy Consultants" (Tr. of Trial P. 231, 272). Further that

he drove long haul semi trucks for a living and was a truck
driver and in the process of starting his own trucking company
and firm, insinuating he was worth the possible millions it
would take to undergo such a financial undertaking and that

he had only been to Utah once before as a child 20-years earlier
(Tr. of Trial P. 218, 223) and had arrived at the party and
place of the homicide at 12:30-Midnite and had never met the
victim George Givens before the evening of the homicide (Tr. -
of Trial P. 231, 221) and that he Ricky Myers had never been
convicted or arrested of any crimes or felonies, and that when
he seen the Appellant Mr. Medina shoot the victim that he
(Ricky) ran and walked to the Greyhound Bus Depot and waited

4 or 5 minutes then called the Police (Tr. of Trial P. 339,257)

But Appellant submits all to the contrary he has learned

through investigation and informed sources that:

That it was showed at trial that Ricky was never in the Army
and that no such place of employment existed called '"New
Energy Consultants in Omaha, Nebraska (Tr. of Trial P. 424,
494). Further Appellant ran a check on Ricky Myers drivers
license D.L. E0002253 and Ricky could not of been a truck
driver because his license had been revoked for a long time
for D.U.I. further Ricky couldn't have been in the process
of starting his own trucking company because he was a trans-
ient, further Ricky did not arrive to this party at almost
1:00 a.m., in the morning because by all witness's accounts
he had been at this party drinking since 9:00 p.m., (Police
Reports P. 10, See; Tr. of Trial P. 64, 69, 107, 183, 444)

a witness named Mrs. Schuurman after trial by Assistant District
Attorney Bernard Tanner and Mr. Wendell Coombs of the F.B.I.
(EXHIBITS 3, 4, 5) that Ricky Myers in fact knew the victim
previously and in fact was "fall" partners in crime with the
victim and had been arrested with the victim in up to seven
states including in Utah and that both had extensive criminal
records and further Mr. Tanner stated that everyone from the
District Attorney's Office to the Jail knew both Ricky and
the victim, George Givens and also Ricky's testimony that he

7/ =1\



seen Mr. Medina shoot the victim where he Ricky then ran to
the Greyhound Bus Depot and waited 4 or 5 minutes then called
the Police is also false because the Appellant never shot

the victim and because the walking distance to the Greyhound
Bus Depot was approximately 29-minutes, and the homicide
occurred at 4:20 a.m., but Ricky had not called the Police
till 6:08 a.m., leaving a l-hour and 20 minutes unaccounted
for by Ricky (Tr. of Trial P. 429, 18, 340). Which was even
more pronounced and incriminating on Ricky's part because at
the time of his arrest he stated to Police that he was only
calling them (Police) because his truck was parked at the
scene of the homicide and was registered in his name and he
didn't feel like digging a deeper hole for himself and he
also, had negative feelings about calling the Police and that
he saw the Police arrive, who had arrived in less than a
minute after the homicide, but didn't want to talk to them
and ran away from the area on foot (Tr. of Trial P. 296-298
339, 18).

which was indicative of guilt on Ricky Myers part and alleged and
used a defense by Trial Counsel and should have been investigated
as such by Counsel before proceeding to Trial.
(C) The only other person to implicate the Petitioner was a wit-
ness by the name of Eli Archuletta whose testimony came about after
the defense rested (Tr. of Trial P. 496) when Counsel was made aware
of the Prosecutors intention of calling Eli as a witness, Appellant
claims that the handling of the evidence and known facts concerning
this witness Eli, that Counsel's performance was again prejudicial
in not comprehending the importance of investigating a witness's
testimony in a murder trial when all facts known to Counsel show
that this witness's testimony was inaccurate, self serving, moti-
vated and uncorroborrated, and warranted inquirey for the foregoing
facts and circumstances alleged to be the basis of Appellants claims
at this stage:
(1) When Counsel was made aware of Eli's testimony and that
a confession and incriminating testimony by the Appellant,
Counsel stated that "she had not been aware of Eli or his
testimony and was put in a bad posture, and therefore;
requested she be given an opportunity to talk to Eli
about his testimony and to talk to Appellant and have an
opportunity to call a witness in rebuttal to FEli Archuletta

or she (Counsel) would be an ineffective assistant,
(Tr. of Trial P. 497) where the Judge agreed and stated




that he thought it would only be appropriate "In the light
of the fact El1i has recently appeared" and therefore;
recessed, and put no time limit in affording Counsel this
opportunity and stated "we will recess and I'll just check
with you later about when we will reconvene" (Tr. of Trial
P. 498)

(2) .After recess Counsel talked to Eli (10-min.) and told by
Eli that Appellant had met him (E1i) in the Annex Bar
several months before the homicide resulting (3) in Eli
later saleing Appellant a .38 revolver, in which l-month
after the homicide Mr. Medina was alleged to of met Eli
again in the Annex Bar and essentially confessed saying,
"I didn't use any gun you sold me I used a .32" and that
he (Appellant) shot the victim because "they were arguing'
in which the alleged incidents from the initial meeting
to the confession had occured within the past year, prior
to trial (Tr. of Trial P.508).

'

(3) After spending approximately 10-minutes talking to Eli,
Counsel then discussed Eli's testimony with Appellant
(for about 10-min.) where Counsel was made aware of Eli
trying to shoot Appellants cousin Leonard several months¥*
before Trial, which resulted in a.confrontation with
Appellant Mr. Medina at a local auto parts store also;
before Trial, Counsel was also told that Eli's testimony
was fabricated and a vendetta because Eli had made threats
to get even with Appellant and his cousins and brother
Charlie. Also; before trial (Tr. of Trial P. 515,521)
in which Appellant further pointed out Eli's Rap Sheet
(4) And deal which were also indicative of the motiva-
tion against the Appellant, which could also be corro-
borrated further by the fact Eli's testimony lacked
factual knowledge because Eli was going to testify Appel-
lant confessed by saying he was "arguing with the victim"
when it was undisputed by all at Trial Appellant had
never argued with the Appellant, which Counsel never told
the Appellant at this time the alleged confessions and
meetings surrounding Eli had occured allegedly at the
Annex Bar, only that they were alleged to have happened,
which Appellant had told Counsel to please object to
the use of Eli's uncorroborrated, false testimony.

(3) In Trial about (25) minutes after talking to Counsel Eli
erroneously testified that Appellant Mr. Medina had made
the confession prior to December 1983 being 4-months be-
fore the homicide had occured (Tr. of Trial P. 500,503)
And could not remember if he had sold Appellant the alleged
firearm 4 or 5 months before or after the homicide, until
the State used a "Time Continum" being a blackboard with
the date January 1984 to lead Eli to say "before the -
homicide" over a sustained objection for leading (Tr. of-
P. 508). Nor could Eli remember where he got the alleged
firearm he allegedly sold the Appellant, Mr. Medina and
that no one knew about this transaction and for the fact
the first time he (Eli) had ever mentioned it or talked
ahout it to anvone was here at Trial.




Wherefore Appellant alleges Counsel's performance was pre-
judicially deficient in allowing Eli's unfounded and inaccurate
testimony by Trial Counsel's own admission in that Trial Counsel
requested a recess to find a witness in rebuttal to Eli or she would
be an "Ineffective Assistant", and €ounsel did not call the Annex
Bar to check Eli's story for rebuttal witness's and if Counsel had
tried she would of called the Annex Bar (as Appellant did) and
found out by the owner Joe Giron and Bartenders that Eli was lieing
and would have testified so (EXHIBIT 9) but instead Counsel simply
talked to Eli and Appellant for 25-minutes (Tr. of Trial P. 500)
and rushed back to Trial, which really galls Appellants sense of
fairness in light of witness Eli,now openly brags about having lied
and gotten Appellant convicted of the wvery easons alleged by Appel-
(See Exhibit 12) here at the Utah State Prison.

Appellant asserts another alleged instance of prejudice was
the Prosecutors use of/and Counsel's failure to object, record, and
preserve for Appeal, prejudicial closing arguments dealing in matters
not in fact or record that were racially inflamatory and insinuated
previous murder crimes and also in which the Jury was not admon-
ished or requested to be so by Counsel, which called to the atten-
tion of the Jury remarks they were not justified in considering,

for instance when the Prosecutor stated: (EXHIBIT 6)

[4] At the time of Trial Eli was testfying pursuant to an agree-
ment with District Attorney Ted Cannon and Deputy District
Attorney Michael Christensen that he would not be prosecuted
for dealing in stolen firearms and property and Felony
Burglaries and all pending charges would be dropped thus Eli
would not be sent back to prison for violating his parole in
which at this time E1li had further served time at the Colorado
State Prison and had an extensive criminal record since he
was a juvenile and presently back in prison for numerous
other Felony Burglary and thefts.



"What more do you need a confession from Mr. Medina just
the fact the bullet found in his car matched the bullet

that killed the victim proves he's the murderer, further
Eli Archuletta is Mr. Medina's friend and he testified

Medina had confessed to him and that he had sold Medina
a .38 revolver, just look at him he ain't nothing but a
macho-mexican who was being macho the night he became

irate with the victim and shot him, don't kid yourself
you have to live with the consequences of your verdict
and all you have to do to put an end to all the needless
bloodletting, murdering and killing going on is simply

just convict Mr. Medina, and Mr. Medina shot the victim
at point blank range because he was a bad shot with a
firearm when he then jumped the wall enclosing the victim
and ran to his car. (5)

Appellant submit this was plain error need admonishment becaus: :

Because no where in the record does it prove the bullet
was found in the Appellants car or that the Appellant was
a macho Mexican or become irate with the victim or Eli
Archuletta's friend or that Appellant had ever been in-
volved in any murders. Further Appellant was awarded the
highest meritorious commendation 'n marksmanship hitting
targets at 500-ft. being an expert sharpshooter (EXHIBIT
7) and could not of (and not proved) jumped the 4-ft.
enclosing the victim because Appellant has a lame left
leg and can't jump which he injured in the army and can
be proven by Army and hospital records, further at no
time was there ever any blood or gunshot residue found on
Appellant when extensive tests were conducted at the

State Lab.

[5]

The State has stressed by insinuation that upon leaving
the party that Appellants cousin admitted he stepped

over the victim's body upon his arrest, Leonard Fernandez
stated there was bodies lying all over the place and upon
leaving the victim and Ricky Myers were still in the kit-
chen (Tr. of Trial P. 122, 124, 144, 146).



SUMMARY OF ARGUMENT

Appellants Court appointed Trial Counsel by failing to conduct
adequate investigation and discovery resulted in Counsel undermining
the proper function of the adversarial process resulting in appal-
ling prejudice by the use of perjured testimony and false evidence
to convict Appellant that decisely affected the outcome of trial
which the challenged actions of Counsel cannot be considered sound
trial strategy because Counsel had a duty to conduct these investi-
gations at a minimum to ascertain strategy, but were inexcusable
ignorance and senseless disregard of Appellants Rights resulting in
a Manifest Injustice.

Appellant submi‘ s by the same logic the Prosecutor knowingly
used perjured testimony aad false evidence and prejuc :ial closing
arguments and direct actions that deprived Appellant of his rights
of due process and a fair trial, resulting in Collusion and Contam-
ination and Fabrication of the facts that arose to a constitutional
level of deprivation of Appellants above stated Constitutional
Rights, Pursuant to the Provisions of the 6th and l4th Amendments.

DETAIL OF ARGUMENT

POINT ONE

Appellants Court appointed Trial Counsel comitted reversible
error by failing to conduct adequate investigation and discovery
both Factual and Legal into Appellants plausible line of defense
that worked to an actual and substantial disadvantage depriving
Appellant of due process and a fair trial and effective assistance
of counsel at each of the critical stages of the proceedings against
Appellant, in that Counsel failed to conduct adequate investigation
into the foregoing herein after represented as A,B,C, . . . .

(A) Counsel failed to conduct independent investigation to know
and ascertain if the governments charge were true if in fact,
the bullet that the victim allegedly died from was found in
the Appellants car as the Appellant was charged.

(B) Counsel failed to adequately investigate the sole adverse
witness.

(C) Counsel failed to investigate and suppress the false testi-
mony of a convict with a vendetta.



(D) Counsel was further ineffective by not objecting, recording
or preserving for Appeal prejudicial and racially biased

closing arguments that were inflamatory and falsely in-
sinuated previous heinous murder crimes.
(E) Appellate Counsel was ineffective at critical stages.
The Right of an accused to Counsel is assured by Section 12,
Article 1 of the Utah Constitution and by the Sixth and Fourteenth
Amendments to the United States Constitution, which in State vs.
Lairby 699 P. 2d 1187, 1203-06 (Utah 1984) the Utah Supreme Court
adopted the standards for assessing an ineffective assistance of

Counsel claim by articulation of the United States Supreme Court

decision in Strickland vs. Washington, 466 U.S. 668 (1983). See;

also; State vs. Frame 723 P. 2d 401, 405 (Utah 1986) in which the

court in Strickland held that this Sixth Amendment Right is to ef-

fective assistance of counsel, and the benchmark for judging any
ineffective assistance of counsel claim must be whether Counsel's
(1) conduct and representation so undermined the proper function
of the adversarial process that the trial cannot be relied on as

having produced a just result, Strickland, Supra at 682, thus this

"very premise" that underlies and gives meaning to the Sixth Amend-
ment is meant to assure fairness in adversary criminal process,

United States vs. Morrison, 449 U.S. 361, 364, 66 L.Ed. 24 564,

101, S Ct 665 (1981). Thus the right to effective assistance of
Counsel is the right of the accused to require that the prosecutions

case to survive the crucible of meaningful adversarial testing by

being subjected to meaningful effective cross examination as a re-

sult of Trial Counsel conducting investigations to secure evidence,

(13)




witness's, testimony and exhibits to test the Prosecutions case or

the process loses its character as a confrontation between adver-
saries rendering counsel ineffective as an advocate, which infects
the trial by the lack of adversarial testing and effective cross
examination, thus violating this constitutional guarantee. (Cuxler -

vs., Sullivan 446 U.S. at 343, 64 0. Ed 24 333, 100 S. Ct 1708,

Anders vs. California 386 U.S. 738, 743, 18 L.Ed 2d 493, 87 S. Ct

1396 (1967).

Thus Courts in the past have focused on Counsels overal perfor-
mance, but the type of breakdown in the adversarial process that im-
plicates the Sixth Amendments is not limited to Counsel's perfor-
mance as a whole, specific errors and mmmissions may be the focus of

a claim of Ineffective Assistance as well, .bee; Strickland at 693-696

and has held that the Sixth Amendment imposes on Counsel a duty to

investigate because reasonable effective assistance must be based on
professional decisions and informed legal choices which can be made
only after investigation of options and investigatory decisions and
must be assessed in light of the information known to Counsel at the
time, thus if there's only one plausible line of defense, Counsel
must conduct a "Reasonably Substantial Investigation: into that line

before proceeding to trial, "Since there can be no strategic choice

that renders such an investigation unnecessary”. Strickland, Supra

at 689, (Quoting Rummel vs. Estelle, 590, F.2d 103, 104, (CA-5 1979).

Thus with regard to the two-part standard set forth by the

High Court in Strickland, Appellant asserts that the High Court and

Circuit have been called upon to adcress the issue of Counsel's

failure to conduct reasonable nre-trial investigation and discovery -

[11 The two prong standard mandated by Strickland requires Appellant
to show (1) that Counsel rendered a demonstrable deficient per-
formance and (2) that trial Counsels error was nreindicial and




and have continually found it ineffective which the Appellant herein

submits for this Courts consideration the Three (3) case's that have

had the most exhaustive review and are directly analogous to Appel-

lants claims submitted herein, whcih Appellant first directs this

Courts attention to the High Courts decision in Kimmelman vs. -

Morrison 106 S. Ct 2574 (1986) (Id. at 2588) which held:

(4)

(B)

That Trial Counsel rendered Ineffective Assistance in his failure
to conduct Pre-Trial discovery and investigations that would have
disclosed the illegal search and seizure of incriminating evi-
dence used against the Appellant, which the High Court found

this to be a dereliction of duty to make reasonable investi-
gation and ineffective for failing to make a reasonable decision
that made particular investigations unnecessary Id. at 2589,
(Quoting Strickland Supra at 668) which Appellant asserts should
be assessed in light of Appellants claim in the first instance
(A) Involving the only evidence used against the Appellant

being a .38 bullet and pursuant to Criminal Law 641.13 (6)
U.S.C.A. Const. Amend. 6. (Supra Page (1)

Appellant in the second instance directs this Courts attention-

to the Fifth Circuit's Courts decision in Nealy vs. Cabanna 764 F.2d

1173 (1985) (Id. at 1173) which held that:

(1)

(2)

Petitioners Counsel's failure to contact potential alibi wit-
nesses and locate witnesses who could have corroborrated the
Petitioners testimony was not under the circumstances reason-
ably professional conduct and was a deficient pe-formance.
That the missing testimony might have affected t. Jury's ap-
praisal of truthfulness of the State's witness's and its eval-
uation of the credibility of the conflicting witness's testi-
mony Id. at 1173. Which Appellant respectfully requests this
Court to view this reasoning pursuant to Criminal Law 46.4
Counsel Ineffectiveness Supra. Page (1); In conjunction pri-

marily with Appellants claims involving both adversarial wit-
nesses against the Appellant at the time of Trial.

[2]

Martin vs. Maggio 711 F.2d 1273, 1280 (5th Cir. 1980) quoting

Washington vs. Strickland 693 F. 2d 1243, 1251 (5th Cir. 1982)

See; Kennedy vs. Maggio 725 F. 2d 269, 272 (5th Cir. 1984)

Baldwin vs. Maggio 704 F. 2d 1325, 1333 (5th Cir. 1983) "Counsel
has a duty at a minimum to interview potential witness's and
independant investigation of the facts, "Bell vs. Watkins 692
999,; 1009 (5th Cir. 1982) Rummel vs. Estelle 590 F.2d 103,104,
(5th Cir. 1979) This dutyv is also reflected in the American

Bar Association standard for Criminal Justice 4-4.11 (2d ed.-

1980) See: Knot vs. Maybry 671 F.2d 1208, 1212-13 (8th Cir.-
1982) Williams vs. Martin 618 F.2d 1021, 1027, (4th Cir. 1980)

(18)




(C) And in the third instance Appellant request's this Court to

view Davis vs. Alabama 596 F.2d 1214, 1221 (5th Cir. 1979) for its

opinions regarding the amount of investigation into expert testi-
mony and evidence required of a Defense Counsel and to ascertain if
Counsel's performance was reasonable in discerning the plausible
line of defense employed by Counsel regarding investigating persons
to implicate the Appellant before proceeding to Trial also being
mostly a convict parolee with a know vendetta or if Counsel's choice
0of defense was ineffective for excluding other critical lines of
defense for no apparent investigative or strategic reason, especi-
ally in light of what was known to Counsel at the time and circum-
stances which Appellant submits for consideration that the Court in
Davis found that:
When Triel Counsel failed to investigate and develop possible
sources of evidence regarding the Defense Counsel chose to
employ at Trial, and being the only line of defense, Counsel
ascertained aszptausible, Counsels performance was deficient
and ineffective because Counsel did not discharge the duty
owed to the client and remanded the case to determine whether
Counsel would have uncovered helpful evidence had Counsel
properly investigated Id. at 1221; which Appellant respect-
fully asks this Court in their determination to view this in

accordance to Criminal Law 641.13 (1) U.S.C.A. Const. Amend.
5. Supra. Page (1)

Therefore with redress to the two-part standard set forth by the

Court in Strickland Appellant has easily met the first step beczuse

it is evident Trial Counsel rendered a deficient performance because
all three (3) case's submitted for this Court's consideration (Supra)
where investigative axioms have had exhaustive review the Courts

have presumed that due to the facts and circumstance's surrounding

a particular case that Counsel's decision usually not to investigate
was a clearly developed strategy which reasonable judgement supported
Counsels limitation on investigation, or that most Defendant's could

not point to any speciffic evidence or witness's that could have
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been uncovered by a more through investigation, but here Appellant
is arguing by pointing to decisively missing evidence and witness's
that Counsel's decision to limit investigation into the facts known
to Counsel before Trial was not supported by reasonable judgement

or strategy because the missing testimony was needed for strategy

to guide the Jury's correct appraisal and evaluation of the State's
witness's conflicting testimony and the correctness of the evidence
wrongly used against the Appellant, and reasonable judgement in
supporting decisions and Appellants testimony in the presentation of
Appellants defense.

Notwithstanding investigations and simple competence a member
of the Bar should show a willingness to identify himself with the
interests of the Defendant and present such defenses as are avail-
able to him under the law and consistant with the ethic's of the
profession Id. upon review of the witness's affadavits in this matter
it becomes apparent Appellants Trial Counsel did neither and was
negligent in her handling of the evidence regarding potential wit-
nesses by facts known before trial for instance, concerning the =
testimony and circumstance's surrounding Detective John Johnson who
testified he found a bullet in the Appellants car upon a consent

search, in which Counsel was provided a copy of the Police Reports

No. 84025540 before Trial and Appellants immediate initial consul-

tation (25-days after the homicide) when released from Jail, which
Appellant stated:

That Appellant had told Counsel that he (Appellant) had not
fired any gun or shot anyone and that he Appellant had left
the party betweén 3:30-4:00 a.m., being almost 30-minutes
before the homicide and at the time of his arrest he was
drunk and could not remember giving permission or watching
officers allegedly search his car and Appellant further did
not have any idea how a .38 bullet could of been allegedly
found in his car or for that fact how the police got in his
car because the keys to his car were in his pocket and his



car doors were locked upon his arrest, and when asked by
Counsel stated his (Appellants) car was an old 1972 Chevelle
Malibu with lots of problems and was grey and black from a
wreck and upon arriving home had parked in the driveway which
Appellants discussion with Counsel at this initial consulta-
tion was corroborrated by the Police Reports, Counsel was
holding at this time which they specifficially showed that a
gunshot residue test was performed on Appellants hands and
clothes and showed he had not fired a gun, and by all witness's
accounts other than Ricky Myers who could remember at the time
of the homicide when asked by Police remembered Appellant and
his cousin had left before the victim and Ricky and before the
homicide and that Ricky was the one seen leaving with the vic-
tim further that (6) other witness's that positively identi-
fied the car's leaving never identified the Appellants car
further concluding that the Appellant had left earlier further
Police Reports showed that at the time of the Appellants arrest
that he was intoxicated and had his keys to this car in his
possession and did not witness the search allegedly of his car
which was also corroborrated by Detective Leary's testimony
and Police Reports also positively identified by all officers
accounts at this time that the car searched was a black 1974
Chevrolet Monte Carlo parked out on the Street and Detective
Johnson stated the car had no alcoholic beverage . ontainers
being further indicative of not being Appec unts car, or how

a .38 bullet had been allegedly found in h.s car with no ex-
planation to that or how police searched his locked car with
out his keys, further Appellants car did not resemble in any-
way the car searched and identified by make, model, and year
by all the arresting officers (See Addendum) which Appellant
was never made aware of these factual differences by Trial
Counsel and in fact had seen the bullet found for the first
time at Trial.

Thus in the face of such equivocal and inaccurate evidence an ef-

fective advocate in a murder case would have understood the impor-

tance of investigating these facts to produce evidence to challenge

the accuracy of the evidence being adduced by the State and to as-

certain a plausible line of defense and to make strategic choice's,

but in the instant case Defense Counsel not only made no attempt to

contradict or explain this evidence but then Counsel stipulated to

its use and admission which was deficient because if Counsel had

[3]

See; United States vs. Gambino 788 F.2d 738, 949 (3rd Cir. -
1986) Ineffective Assistance Tlaims not entertainable on Direct
Appeal with the narrow exception of a clear conflict of interest

on record or where claim concerns an Ineffectiveness i1egarding

an objection, See; United States vs. Stitzer 785 F.2d 1506, 1520

(11lth Cir. 1986) Claims of Ineffective Assistance may not gen-

erall¥ be considered for the first tlme on Direct Appeal See;
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made investigation Counsel would have found the car belonged to the
neighbors which was more compounded by the prosecution stressing
from opening arguments all the way through Trial and Closing Argu-
ments (EXHIBIT 8) that the bullet was found in the Appellants car
and proved he was the murderer, and Appellant could not raise these
issue's on Direct Appeal because:

Appellants investigative issues and closing arguments were not cog-
nizable on Direct Appeal because they concern matters off the re-
cord and all cognizable issues were raised on Direct Appeal which
the Supreme Court stated in (State vs. Wulffenstein 657, P.2d 289,

292, (Utah 1982) They will not consider matters off the record,
thus Appellants immediate claims are no cognizable on Direct Appeal.

(3).

Appellant asserts that Counsels performance was not only deficient

for stipulating to t « s evidence but was also prejudicial requiring
reversal as well because 1ts been well settled and established that
you cannot use mistaken identification of evidence resulting in the

Jury being mislead as to its reliability, because the Jury's only

duty is to assess the reliability of the evidence, and if the Jury
is given mistaken identification of evidence to consider the high
court and circuits have held its a direct violation of due process
and a fair trial, the Rules of Evidence (402) and cognizable as just
plain error.(4).

The Appellant readily admits that the adequacy of an attorney's
service on behalf of anaccused must be gauged by the totality of his

representation, not be fragmentary segments analyzed in isolated

[4] See; Stouvall vs. Denno 388 U.S. 293 (1976) Ne1l vs. Biggers

409 U.S. 188 (1972) Manson vs. Brathwaite 432 U.S. 98 (1977)
Foster vs lifornia 394 U.S. 440, 442 N.2 (1969) Watkins vs.
Sowders 449 U.S. 341 (1981) United States vs. Shultz 689 F.2d

365, 368 (8th Cir. 1983) See; Fed. R. Crim. Pro. Rule 12 F

that grants relief despite waiver if Defendant can give color-

ful showing he was unecrare that evidence used was irreparable
mistaken identification. See; also Rule 52 (B) Court may notice

a plain error at any stage of a criminal proceeding despite a
timely objection and See; also Rules of Evidence 402 that pro-
hihit the use of evidence that is misleading, unfair & prejudicial.



cells (State vs. McNichol 554 P.2d 203 (Utah 1976) but whicle at first
blush it may apppear that the Appellant is attempting co isolate one
particular part of his Counsels representation, a closer examinatioa
reveals that Counsels failure to further adequately investigate the
State's alleged sole eyewitness and the only other person to implicate
the Appellant effectively destroyed all of the Appellants Rights o a
Fair Trial aud Effective Representation throughout -he entire ccurse
of his Trial, which at this point it is critical to recall whac was
known to Counsel before Trial with respect to these cvo witness's

when considering if Counsels conduct was reasonable or strategic or
just plain derelict, which Appellant looks to what the Court stated

in Stats vs. Wood 648 P.2d 71, 91 (Utah 1982) which the Court roted

that to avoid forcing a Defendant to resorting to self representation
an attorney should present a defense when isisted upon by a defendant
even though it may be against the better judgement of the attorney

Id. Whereas Appellant was also denied a de nse when isisted upon by
telling Counsel of the inaccuracy of the State's witness's which re-
quired objection or, immediately required investigation without Appel-
lants insistance in the first place, because of the inaccuracy of the
facts and evidence in the case, which by pointing out what was known
to Counsel before trial about boch adverse witness's a clear denial of
a defense can be established.

(B) Counsel before trial knew from the police reports that the victim
and alleged eyewitness Ricky Myers were from the same area of
California being the "Bay Area" of Oakland and San Francisco
which Ricky Myers claimed he didn't knew the victim or ever been
arrested, but upon his arrest had made incriminating statements,
Counsel I knew also that no efforts were made to retrace Ricky's
steps for a weapon or to run an F.B.I. Rap Sheet for an out of
State Record or breathalyzer test when Ricky was drunk, or any-
thing but on Counsel's copy of the Police Reports it was stated
by a witness named Willie Valdez that he seen a person who was
possibly Ricky fighting with the neighbor the day before and
Counsel was further told by Appellant of numerous witness's who
had seen Ricky and the victim drinking and waving around firearms
a week before the homicide also next door, Ricky claimed he just
arrived in town 3-days before. Also at the Preliminary Hearing
Counsel knew Ricky tried to deny he seen the Appellant shoot the
victim 18-times then simply state "I'll sav 1t was Jerry who
shot the victim because you (Counsel) pressured me to'" which
Counsel at this point knew Ricky Myers way lying enough to choose
it as a defense and say it to the Jury in Opening and closing ar-
guments (Addendum).

Thus Appellant asserts that Counsel was ineffective for not in-

vestigating and developing possible sources of evidence like the



F.B.I. for Ricky's out of State Rap Sheet because it would of showed
Ricky and the victim were crime partners and further was needed for
the defense employed at trial because if Counsel; had Counsel would
have perjured and impeached this alleged sole witness and the State's
case could not have been established had this alleged sole witness's
credibility been discredited, which Counsel's conduct was further
drelict because Counsel did not discharge the duty owed to the Appel-
lant Pursuant to U.S.C.A. Criminal Law 641.13 (1-6) and by conducting
Pre-Trial Discovery and ineffective for notmaking a reasonable de-

cision that made certain investigations unnecessary because Counsel

also before trial knew Rickyk was lieing because he had lied at Pre-
liminary about his alleged place of employment, but nonetheless the
the only other investigation conducted by Counsel before trial was
into the weather and a walk to a bus depot being unnecessary because
witness's were called to testify and point out to the Jury matters
already testified to and which were in the Police Reports being it
was raining and snowiné the night‘of the homicide ind ctnat Ricky
walked to the Greyhound Bus Depot and called Police.

Counsel's deficient conduct was again demonstrated with the only

other person to implicate the Appellant named Eli Archuletta, which

Counsel's conduct considering the circumstance's was indicative of
serious misconduct on Counsel's part in regard to her duties concerning
the facts which were:

(C) That after Counsel had rested Appellants defense Counsel was
informed of the Prosecutions intention to call a "Surprise wit-
ness" who was a parolee from the Utah State Prison who had been
arrested for numerous felony burglaries and possession and selling
stolen property and guns in which this witness Eli had agreed
and made a deal to testify against Appellant if the State dropped
all pending charges and did not violate his parole and send him
to prison, which at the time that Counsel was informed that Eli
was going to testify Counsel requested that she be allowed time
to question Eli about what his testimony was going to, discuss
the matter with Appellant and try to find witness's in rebuttal
to afford Appellant "Effective Assistance'" and "Effective Repre-
sentation" (Tr. of Trial P.497) which the Honorable Judge J. -
Dennis Fredrick agreed and gave Counsel all the time she needed
to do so by stating "it would only be appropriate to take a recess
for this opportunity to hear Eli's testimony and try to contact
rebuttal witness's and I'll just contact you later about when
we'll reconvene" at which point Counsel talked to Eli and was
told by El1i what bis testimony was going to be, talked to the
Appellant and was iunformea of 4 serious conflict and that EI1i
was lieing and never sold Appellant anything (which Counsel never
mentioned anything that the alleged transaction occured in the

Annex Bar) and that Eli's testimony was fabricated and self-
/91 1\




serving because of this "deal" and "conflict" and was only ob-

vious because it was uncorroborrated by no evidence or wit-
ness's and that Counsel hould object, but Counsel should of
also objected because it was also apparent Eli1 lacked factual
knowledge, because Eli stated Appelant essentially confessed
saying he killed the victim because they were "arguing" when
the fact was at this time by all witness's accounts Appellant
never argued or fought with the victim, which at this point
Counsel had spent approximately 15-minutes talking to Eli and
10-minutes talking to the Appellant and instead of trying to
verify Eli's testimony and find rebuttal witness's as was the
purpose of the recess. Counsel chose to just go back to Trial
25-minutes after the recess (Tr. of Trial P.500) leaving the
Appellant hollering to his brother to run down and try to find
out if Richard Martinez (the rebuttal witness) was home to try
and shed some light on the motive behind Eli's testimony and
to hurry, which Counsel never even planned to call this witness
and another recess was called for discussion with this witness
(Tr. of Trial P.519).

Thus hAppellant asserts that under .these _circumstanees that
Counsel was derlict because Eli had told Counsel what his testimony
was going to be which was that he Eli had met Appellant in the
Annex Bar a few months before the homicide to discuss a transaction
about buying a gun around December 1983 and Appellant had confessed
to him El1i a month after the homicide around May of 1984, the Judge
gave Counsel all the time she wanted by recess to converse with
witness's and find rebuttal witness's by conducting investigation,
to afford effective representation and assistance and Counsel chose
to do neither, because if nothing else Counsel had a duty to at least

call the Annex Bar and see if the Appellant had been there in the

last year and when and or to try and call Appellants cousin back

to the stand to testify, when given this recess, to the serious-
ness of the conflict because if Counsel had Counsel would of learned
from the owner and part time bartender and disc-jockey that the
Appellant had not been in the Bar from at least Jecember 1983 to
SEptember 1984 and had never been seen around Eli anywhere much

less the Annex Bar (Addendum) but Counsel instead simply chose to
falsely implicate Appellant with Z1i by giving inaccurate credi-
bility to this witness and corroborrate the Prosecutions claim

that Eli was dealing in stolen guns and sold Appellant a gun and

was testifying so he would not be charged as an accessory which was
totally unfounded in the first place (Tr. of Trial P.512) Counsel
should have just objected to this witness as suggested on the grounds

he lacked personal knowledge, evidence, and his testimony was falsely



motivated and wrongly self serving and inaccurate and Eli was an
uncredible witness.

Appellant further asserts for this Courts consideration that
notwithstanding Counsel's deficient performance and the irreparable
prejudice already established by the Appellant, that it is error to
assume that prejudice has to be shown in all the circumstances,
Appellant re-asserts that he is also alleging that Counsel's
failure to conduct reasonable investigation also denied him his
right of Effective Cross Examination at Trial, which the High Court
in Davis vs. Alaska 415 U.S. 308, 39 L.Ed 2d 347, 94 S. Ct 1105
(1974) Held that prejudice need not be demonstrated under these

circumstances and would be assumed under these circumstances and
stated:

When a Petitioner has been denied his Right to Effective Cross
Examination, it is Constitutional error of the First Magnitude
that no amount of showing of want of prejudice would cure be-
cause the likelihood that even a fully competent lawyer could
provide adequate assistance is so unlik.ly that prejudice is
presumed without inquirey into the actual conduct at Trial
(Citing Smith vs. Tllinois 390 U.S. 129, 131, 19 L.Ed 2d 956,
88 L.Ed 2d 657, 104 S.Ct (1986) Powell vs. Alabama 287 U.S.
45, 77 L.Ed 2d 158 S.Ct 55, 84 ALR 527 (1932)

Further that circumstances of this magnitude are so likely to pre-
judice that the cost of litigating the effect is not justified. [5]
(D) Appellant asserts in response to another alleged instance of
Counsels ineffectiveness in not objecting, recording, or preserving -
appeal prejudicial closing arguments that had no basis in record

cr evidence that insinuated previous heinous murder crimes and racial
bias which Counsel] failed to also ask for Jury instructions ad-

monishing the Jury the State cites Stete vs. Smith 700 P.2d 1106

(Utah 1985) for the proposition that the remarks ari cocmments were
at most harmless error, but the Court in Smith stated:

"The test is did the remarks call to the attention of the

Jury matters which they-would not be justified in considering

in determining their verdict and were they under the circumstances
of the particular case probably influenced by the remarks"

State vs. Valdez P.2d 422, 426, (1973) Id. at 1112.

[5] See e.g. Flanagan vs. United States 465, U.S. 259, 267, 79
L.Ed 2d 288, 104 S.Ct 1051 (1984) Estelle vs, Williams 425
U.S. 501, 504 48 L.Ed 2d 126, 96 S.Ct 1691 (1976) Murphy vs.
Florida 421 U.S. 794, 44, L.Ed 2d 589, 95 S.Ct 2031 (1975)
Bruton vs. United States 391 U.S. 123, 136, 137, 20 S.Ed 2d
476, 88 S.Ct 1620 (1968) Sheppard vs. Maxwell 384 U.S. 333,
351 16 L. FH 2d 600 86 S Ct 1507 (1964) Payne vs., Arkansas,
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it goes without saying bringing remarks that had no basis in Evi-
dence or record called to the Jury's attention matters that were
unjustified in considering and that they were influenced by these
remarks, because the factual difference is in Smith the Court found
substantial evidence of Appellants guilt and no prejudice because
the Jury was instructed not to consider the statements as evidence,
but unlike Smith the Court in the instant case, the Jury was not
admonished not to consider the remarks as evidence and the Prose-
cution did not present substntial evidence indicative of guilt but
used inaccurate and falsely established testimony and evidence to
convict Appellant thus prejudice to Appellant is more easily esta-
blished.

(E) Appellant alleges Counsel on Direct Appeal was ineffective for
not catching and bringing to the attention of the Utah Supreme Court
on Appeal or Supplementation of Record Trial Counsels error's not-
withstanding that they were unappealable and satisfy the cause and

prejudice standard Pursuant to Wainwright vs. Sykes 443 U.S. 72,

87 (1977) But mostly ineffective for failing to file a Petition for
Reconsideration which Appellant made an attempt to within 30-days
of decision to affirm his conviction but asserts this prejudicial
error could hamper Appellants desire to show that Trial Counsels
error's raised on Direct Appeal had nothing to do with strategy

and tactic's or even logic, in which the High Court in Evitts vs.

Lucy 105 S.Ct 837 (1985) Guaranteed Effective Assistance of Counsel
on Direct Appeal where it is an Appeal as of a Right.

Appellant submits for this Courts consideration that Trial
Counsel Francis Palacios or Attorney for Respondents never testi-
fied at Appellants Evidentry Hearing that Counsels failures to
investigate would of been fruitless or unreasonable, nor did they
show or argue any speciffic strategy or tactic because Trial Counsel
"did not choose" strategic or otherwise but simply abdicated her
responsibility that resulted in a decisive and determinitive '"factual
vaccuum" in Appellants conviction, of such prejudicial gravity that
Appellants Petition for a Writ of Habeas Corpus should be granted
to insure Appellant recieves a Fair Trial unless the State can
prove Trial Counsel's error's were harmless heyond a reasonable

doubt Pursuant to Habeas Corpus Criminal Law 85.2 (2) 28 U.S.C.A.

2254 with respect to Appellant demonstrating prejudice that worked

to an actual and substantial disadvantage.



POINT TWO

Appellant alleges Prosecutorial Misconduct that denied him of
Due Process and a Fair Trial because the Prosecutor should have
or could have known of the Fabrication of all witness's testimony
and Evidence at the time of Trial and further that the prejudicial
closing arguments had no basis in record or fact and were to simply
mislead and inflame the Jury, which at Trial the Prosecutor could
have or should have known that (1) that the bulet used at the time
of trial against the Appellant was not Appellants or found in his
car as he Appellant had insisted and all Police Reports showed by
all Officers accounts who positively identified the car (2) that
he (Prosecutor) should have know that the alleged sole adverse
witness Ricky Myers was lieing because he (Prosecutor) stated he
had extensive criminal checks run on Ricky Myers (Tr. of Trial P.347)
And Assistant District Attorney stated everyone from the District
Attorneys Office to the Jail knew Ricky and the victime had been
crime partners for years and (3) he should,have also known Eli
was lieing because Eli's testimony was uncorroborrated and lacked
factual knowledge and was self-serving, inaccurate and criminally
motivated and (4) he (Prosecutor) further should have known that
his Closing Arguments were Plain Error. Because his Closing Argu-
ments had no basis in fact or evidence and were prely to mis-lead
and inflame the Jury wrongly by insinuating previous murders, and
using racial remarks for instance when he stated:

What more do you need a confession from Mr. Medina just

the fact the bulelt found in his car matched the bullet that
killed the victim proves he's the murder, further Eli Archuletta
is Mr. Medina's friend and he testified Medina confessed to
him and he sold Mr. Medina a .38 revolver, just look at him
he ain't nothing but a Macho-Mexican who was being Macho the
night he became irate with the victim and shot him, don't
kid yourselves, you have to live with the consequences of
your verdict, so all you have to do to stop all the needless
bloodletting, murdering and killing going on is to simply
just convict Mr. Medina.

Appellant submits the Jury should have been admonished because:

No where in the record does it prove the bullet was found in
the Appellants car a 1972 Grey and Black Chevelle Malibu or
that Eli Archuletta was ever Appellants '"friend" or that
Appellant was a "Macho-Mexican" or ever become "irate" or
argue with the victim or that he wes ever a suspect in any
crime or murder previously as insinuated.

Thus the Jury would of reach a different conclusion because without

testimony and false evidence because without it there wouldn't of




been any convicting evidence or testimony, and the Appellant submits
a new trial is waranted because the Appellant was left unable tc
correct this falsity because he didn't learn of i~ until after

trial because of the Prosecutor's intentional concealment, which
possibly invcolved Trial Counsel, which is why Appellant alleges
collusion, because trial counsel should have or could have known
alsc, barring unexcusable prejudicial negligence in her ineffective
representation.

Appellant submits that the Ccurt in United vs. Lord 711 F.2d

887, 889 (Sth Cir. 1983) Zound that the Prosecutor's deliberate
intent to distort the fact finding process justifiied reversal when
revealing post conviction discovery of evidence or perjury, in

which Appellants claim of intentional misconduct involving this

post ccnviction discovery of the known use or should of known use

of perjured testimony or false evidence. Appellant is reminded of
the "“rady" rvequirement of materiality set forth by th~ Supreme Court
which has declaved that "Implicit" is a concern it the suppressed

evidence might have affected the outcome of the tcial, for this the

Appellant looks at the Court for its opinion in United States vs.

Agurs, 427 U.S. 97, 110 (1976) which stated the degree ol materiality
required to overturn a conviction varied with the circumstances of
the particular case, and distinguished three situations involving
Postrial FRevelation of Evidence favorable to the Defendant that

the government %new or should of knew that the Defendant did not:

(1) When a Prosecutor knew or should of knew the
case contained perjured testimony the Court will
reverse for non-disclosure, if the false testi-
mony could of affected the judoement of the Jury.

(2) 1If the Defendant makes a
"Brady" material, and the {ailure to disclose
the material might of affected the outcome of
trial.

(3) When the Defendant did or did not fail to
make a Brady request, the Court may reverse if
the Nor-Disciosed evidence would of created a
reasonable doubt that might not of otherwise existed.

(26)




Agurs thus recognized that some evidence is so clearly ex-

pulatory that due process requires its disclosure, even when the

defense fails to make a Brady request, and the Court went even

further in Bagley vs. Lumpkin 719 F.2d 1462 (9th Cir. 1983) where

it noted that precedent set in the Circuit dictated that prosecu-
torial failure to respond to a specific Brady request is error

and resulting conviction must be reversed inless the error is harm-
less beyond a reasonable doubt, Id. at 1463-64, but the court was

apparently more concerned with Sixth Amendment problems in the

case determining that the governments failure to provide the im-

peaching Brady material to Bagley, denied him the Right of Effective

Cross Exmination of the Sole Adverse Witness, Id. at 1464, citing
the holding of Davis vs. Alaska 415 U.S. 308, 318 (1974) "That such
denial was Constitutional Error of the first magnitude "Requiring

Reversal,"

the Court granted Bagley's motion, Id. 1464.

Appellant submit » *hat the Prosecutor in implying the existance
of previdus heinous murder crimes in cldsing arguments with racial
implications and arguments that had no basis in record, prejudicing
the Appellant, demonstrated a pattern of serious prosecutorial
misconduct that was designed to obtain this wrongful conviction in
which Appellant submits for the Prosecutor to avoid misconduct
the Prosecutor should confine the opening and closing arguments to

admissible evidence on record, and inferneces from that evidence,

a Prosecutor should also avoid unfair or improper remarks about the

Defendant, See; United States vs. Valdez-Guerra 758 F.2d 1411, 1416,

(11th Cir. 1985) "Prosecutor should refrain from using arguments
that have no basis in record and that are calculated to obtain a
wrongful conviction, See; opinion of Chief Justice Burger in the
case of Berger vs. United States 295 U.S. 78 88 (1975) "While a
government attorney may strike hard blows, he is not at liberty to
strike foul ones" See; Donnelly vs. DeCristoforo 416 U.S. 637-647,
648, (1974). Compare Phelps vs. Ducksworth 757, F.2d 811, 824 (7th

Cir.1985) Affirming District Court decision granting Defendants Writ

of Habeas Corpus when Prosecutor engaged in conduct which denied
Defendant due process. See; United States vs. Smith 700 F.2d 627,
633 (11th Cir. 1983) United States vs. Barton 731 F.2d 669, 675
(10th Cir. 1987) "Court may notice plain error even if not objected
to "Fed. R. Crim. Pro. 52 (B) See; United States vs. Monagan, 741
F 24 1434 1440-41 (D.C. Cir. 1984) When assissine effect of Prose-




cutor's remark on Jury, due respect must be accorded to the Jury's
commonsense, but Prosecutor may not urge Jurrors to convict Defen-
dant in order to protect community values, preserve civil order or

deter future law breaking or for reason's irrelevant to own guilt

or innocense. See; United States vs. Serlin 707 F.2d 953, 960

(7th Cir. 1983) Court does not condone misrepresentation of evi-
dence. See; United States vs. McPhee 731 F. 2d 1150, 1152-53 (5tn -

Cir. 1984) reversal required when Prosecutor urged Jury to find

Defendant guilty for a "Bunch of other reasons" and implied exis-

tance of other serious offences.

CONCLUSION WITH A STATEMENT OF THE RELIEF SOUGHT

WHEREFORE: Appellant respectfully submits that he verily believes
that he has a meritorious cause of action and that he entitled
to be granted an unconditional release and discharge from the
unlawful and unconstitutional confinement and restraint imposed
upon him as a result of the conviction entered against him
deprivation of his Constitutional Rights, or in the alternate
remand for a new Trial.

THEREFORE: Appellant respectfully prays that upon the failure of
the Respondent's to adduce legal evidence to the contrary in
rebuttal to the Appellants claims that this Court shall grant
the Writ of Habeas Corpus and direct that said Writ of Habeas
shall issue forthwith;
consistant therewith causing the release and discharge of
Appellant unconditionally from the unlawful and unconstitu-
tional confinement and restraint and imprisonment presently
imposed upon the Appellant by the Respondent's at the Utah

State Prison.

Respectfully Submitted, =
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IN THE UTAH SUPREME COURT OF THE STATE OF UTAH

IN AND FOR THE COUNTY OF SALT LAKE

JERRY JOE MEDINA
Appellant-Petitioner
vs.

Case No. C87-7241

GERALD L. COOK, WARDEN et al.,

N’ N N N N N N

Respondent's.

"ADDENDUM" TO APPELLANTS BRIEF

Appeal to the Utah Supreme Court of the State of Utah from
the Memorandum Decision of the Third Judicial District Court the
Honorable, Frank G. Noel, tresiding, denying Appellants Petition
for a Writ of Habeas Corpus Pursuant to Utah R. Civ. Pro. 65 B
(i) 10 and 28 U.S.C.. 2254 Alternate Writ of Error in Corum Nobis.

Jerry Joe Medina
P.0. Box 250

Draper, Utah 84020

Appellant-Petitioner, In Propria Persona

David L. Wilkinson

Attorney General

236 State Capitol

Salt Lake City, Utah 84114

Attorney for Respondent's.
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Jerrvr Joe Medina.

Fetitioner, In Pronria Fersonaj;
P.0. Box 250

Draper, tah 84020

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF UTAH

IN AND FOR TH=Z COUNTY OF SALT LAKE

JERRY JOE MEDINA
Petitioner, In Propria Personaj;

VS. Civil No.

GARY DELAND, DIRECTOR UTAH STATE DEPARTMENT AFFIDAVIT OF RUTH MEDINA
OF CORRECTIONS, DA . = TFRANCHINA, STPERINTENDENT

Respondent's.

N o S S i i i S N N N

I, Ruth Medina being first duly sworn, on ocath depose and say:
I received a letter from the office of Assistant Attorney General, Bernard
Tanner, April 8, 1985 regarding an overpayment fturned over to him from Recovery
Services advising me to contact his office and schedule an appointment within
T=days from the date of his letter or he'd pursue legal action against me.
(EXHIBIT - 2) . , ,

(Copy of letter'is attached for reference) I did so, scheduling my appointment
on or near April 13, 1985 for 11:30 a.m., I kept mr appointment. Mr. Tanner

asked me why wasn't I getting child support and I told him my husband was in

prison, he asked me why, and I told him he was convicted for second degree

murder, but he was in process of apoealing it because he wasn't guilty, Ir.

|
1
Tanner asked me who the deceased was, and I told him his name was George Givensg

or Gregory Newman, one of the two, iMr. Tanner sat back in his chair Zor a minutg

i
and asked if he was black, and I said, "Yes, how do you know that?" he then f
|
f

asked me if there was a witness and I told him that the person who was the

witness, we believe is the one who shot this George Givens. Mr, Tanner replied;
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know of Jerry's trial? He said, "lo, that he knows Ricky liyers and George both
and they hang out at sleezy, dirty bars and have been arrested and in and out
of court more than he has, and they both have criminal history's here in Utah %
and several other states. He asked, "How did Hicky ever stand to testify

under oath, and who was Jerry's attorney?’ I said, "Francis Palacios a Legal
Defender. Ilr. Tanner chuckled, and shook his head, he said, "That's too bad,
ghe must of been the pits, and that trial a farce, why didn't she research
police records?" Because everyone from the District Attorneys Office to the
County Jail knows Ficky and George, I told him, I don't know, there were alot
of things she didn't do and alot of things she should have done, He said,
"Sounds like it, well good-luck with your Appeal." I told him "Thenks."”

Almost a year later, after we lost our Appeal with the Supreme Court and we
decided to file a Writ of Habeas Corpus, I thought of the conversation with
Bernard Tanner and I was thinking that hopefully if I could get an affidavit
from him regarding the information he had given during our appointment
previously maybe it would help, so I called his office and spoke with his
gecretary. He asked if he could relay the nature of the appointment and I told‘
him briefly why I needed to see Iir. Tanner, and all I asked for was fifteen
minutes, he asked, for my phone numher and said he'd call me back, and he did

only minutes after I hung uv, and said; "Mr. Tanner remembers you and your

conversation and can see you at 2:15 p.m. today which was May 11, 1987, I told
him "Thank-You" and hung up.

I took Janet Schuurman with me so I would have someone who could verify

the conversation this time, Mr. Tanner admitted he remembered me, I went over |

\
the whole conversation we had at the first appointment, he admitted ne did i
remember our conversation, then he tried to bypass the request of an affidavit |
by picking up the phone and talkines to Reed Strincham to find out the standine

of my overpayment case, when he finisned the conversation with lir. Stringham,

he turned to me and said he couldn't write an arfidavit for me, but if I
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was always doing that, she told me to wait a minute because she wag by herselfl

throush the Freedom of Information Act and I could get that at the Salt Lake
City Library or I could even ro across the hall to the Supreme Cowt Law Library
and he pointed the way, I asked him arain to please sisn an affidavit and he
gaid, "I'm sorry." ©So Janet and I went down the hall directly from IMr, Tanner!
office and I waited a few minutes because the Librarian was busy at the moment,
when she asked if I needed something, I told her, Yes, I need the Freedom of
Information Act on Ricky Myers criminal record, she looked confused, so did I,
she asked me, "What? I don't really understand whet it is your asking for" and
I told her Bernard Tanner sent me here to get the r'reedom of Information Act
on Ricky Myers criminal record, he sent me here to get that information. GShe

then was frustrated and even ansry, she avologised for being rude but that he

until the others ééme back from their break and she would help me., So I waited
and I heard her phone lr. Tanner's secretary and she asked to speak to Barney
about what he was actually needing but apparently he was on another line so she
left a message for him to return her call, then she came back to me and said,
"Well anv information of the Freedom of Information Act is found there and she
pointed at the wall of books and told me to start there and she'd try to get
over and help me," so I did, after looking a few minutes I found something
regarding the Freedom of Information Act and walked back over to her and asked
her, "If this was it7" ©She laughed, and commented about being surprised that
I was able to find it, that most people stay there for an hour.or so before

finally asking for help. ©She told me that was it but there was probably more

updated information, by then she was able to come and help me and she did, and
by then I was pretty humiliated by Ir. Tanner that I told her the whole reason
I: was needing that information and the affidavit and Mr. Tanner refused to
write one, I even told her that Ir. Tanner told me exactly what to ask for ard
I conld tell, she didn't even have an idea of what I was talking about,

Throurh our conversation she added comments, such as: " Figures, Sounds like
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I looked at the bhooks she pulled off the shelf and I copied anything
pertainings to the Freedom of Information Act, I didn't feel I was setting the
information Mr, Tanner told me I could obtain but at that point I felt I was
definitely gettines the run around and that was Mr. Tanners way of brushing me
off., Before I left the library I saw the Librarian who helped me I also looked|
at her name badge, her name is Sheryl Saxton, I thanked her for her help and
she said, "Sure, don't feel bad, your not the first one Barney's sent here;
he should come with the people and tell me what he's after or they're after,
but he don't.

It was in July when I initially tried to contact Sheryl Saxton, but she was

on vacation so I tried again a week later and spoke with her, I told her who

I was, why I was calling and I hoped she woul” sign an affidavit,

She remembered me and our conversation that aay I was in the library, s'n‘e

told me she would write and affidavit for me but first she wanted to talk to a
friend and she asked me to call her back later that day.

I phoned her back that same day 3:00 p.m. and asked her if there were any
problems with her writing an affidavit for me and she said, "No, she could
write about her remembering me and that she helped me in obtaining the Freedom
of Information Act and we did have conversation but she could not write anythin|
else on the affidavit because it would directly involve her," and I said, I
understood but I'd appreciate whatever she could give me, just as gome kind of
verification of me ever being there,

I personally picked her affidavit up on August Sth, 1987.

(Copy of Sheryl Saxton's affidavit attached for reference) (EHIRIT - 5)

1987
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U.S. Department of Justice

Federal Bureau of Investigation

In Raply, Please Refer to Room 3203

File No. Federal Office Building
125 South State Street
Salt Lake City, Utah 84138
October 6, 1987

Ms. Medina
3516 San Carlos Drive
West Valley City, Utah 84199

Dear Ms. Medina:s

This is in response to your letter dated September 22,
1987, and received at the Salt Lake City Office on September 24,
1987, concerning the proceedures to obtain information
under the Freedom of Information Act.

To 1insure acTuarate search of our records
you must provide your compiete name, date and place c.
birth, prior addresses, employments, and any other specific
details that would aid in identifying the requested records.

Additionally, to insure that personal information
is released only to an authorized individual, the requester
must submit a notarized signature (or a notarized authorization
giving the requester access to another individual's records).

Very truly yours,

Robert M. Bryant .
//f /7///‘ w‘y'l/{
L . AL

By: Vernon D. Kohl
Assistant Special Agent in Charge
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Jerry Joe Medina
P.0, Box 250
Draper, Utah 84020

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR THE COUNTY OF SALT LAKE

STATE OF UTAH

JERRY JOE MEDINA

Petitioner, CIVIL ACTION
a . -
vs. CASE NO: C87-7241
GERALD L. COOK, WARDEN et al., SUPPLEMENTAL AFFIDAVIT OF

LEONARD FERNANDEZ
Respondent's,

STATE OF UTAH)
:  SUPPLEMENTAL AFFIDAVIT
COUNTY OF SALT LAKE)

I, 7, Jal e i 4o, ' 4 being flrst sworn upon my oath

L

depose and say:
That if I had known Eli Archuleta was going to testify against Jerry
during his trial I also would have testified as to the vendetta and threats

he constantly made with our family.

I declare under penalty of perjury that the foregoing is true and

correct signed this | day of ___ % 4 1988.

~
!

\ / 4
Signeds. . /(. PR AN i -
l,eonard fernandez by

IS
N
~




npped open a second portal into the Wil- to the bodies. Ultimately, the Emery Mining
berg Mine Friday and began pumping in" Corp., which operates the mine for Utah
nitrogen foam in hopes of using the “en---Power & Light Co., hopes to recover the

route could save several weeks in reopen-
- ing the mine. UP&L spokesman John Ward
said workers will continue pumping nitro-

trance to shorten the task of reopening the

mine. The mine’s portals were sealed shut

with earth and cement-like materials to help
smother the fire that killed 27 miners Dec.
19. The portal, known as Thnrd East, would

bodies and mine the Wilberg's coal again.
In February, crews entered the mine
through the nearby Fourth East portal, but
the attempt was abandoned when it was

gen foam into the mine to cool the smolder-
ing coal and could possibly enter the tunnel
Friday night. The crews will inch their way
forward, shoring up the burned roof as they

dlscovered the Third East tunnel was _not__go, he said.

EXHIBIT - 8

Medina guitty in slaying of Ohio man

By Jan Thompson
Ceserat News Stalt writer

Jerry Joe Medina wos found guilty of second-’

degree homicide for the shooting death of a Cleve-
land man after a jury deliberated 10 hours Friday.

Medina, 29, 851 S. Second West. was charged with
shooting George Givens, 19, in the head at a close
range during a party held April 1, 1984, at 321 W.
Eighth North. Givens was pronounced dead on ar-
rival at LDS Hospital. .

The trial was held before 3rd District Judge J.
Dennis Frederick.

The complaint says Medina threatened a witness
to the crime by pointing the gun at him and saying,
“You want some of this?" -*-= “Z - -~ =

LAFALY ] JJ' A V1Y *
“'l‘here was no evidence of provocation by vnctxm
or witnesses, no stgns of self-defense or strugglu."
the charge read. R TIL B

« In closing arguments Deputy Salt Lake County
‘Attorney Michael J. Christensen told the jury the
state’s evidence proved Medina’s gmlt beyond a
‘reasonable doubt.

kS Al [N
>
“

q~.; .,1 R w22

The fact the bullet casing found \n Medina’s car
the night of the shooting matches the bullet that
killed Givens proves Medina is the murderer Chris-
tensen said.

Further « onvincing evidence, Christensen told
the jury, was the testimony given by. Eli Archuletta,
Medina’s friend. He testified Medina purchased a

‘gun from him then later told him, “Don’t worry. I _

didn’t use the gun you sold me to kill um, l used
another one.” - -~ ==

An eyewitness to the cnme - thkey R. Mvers -
also testified he was at the party and saw Medina
shoot Givens. S

“What more convinctng“evidence could there be

“Don't be deceived. You have to live with the
consequences of your verdict,” he told jurors.

Defense attorney Frances M. Palacios refuted
the prosecutor’s arguments by suggesting the eye-
witness who testified he saw Medina shoot Givens
may have actually been the killer — although she
said ske couldn’t prove it.

. There are conflicts in Myers testlmony because

’ he s not tellmg the truth, she said. He left the scene

of the crime because he did the shootmg, she
alleged.

Archuletta’s testimony isn 't valid because detec-
tives threatened to charge him as an accessory to
the crime if he didn't testify against Medina. She
said the prosecuting attorney had portrayed Medina

but a confession from Medina?” the prosecutor said."

&~ Reconstructing the scene of the-trime; he 3aid 7 Mexican doesn't necessarily mean being macho.*
Medina was being macho with his friends the night _ - .u.- Appealing to the jury, she said, “If you go to the
of the party. He'd had a lot to drink. He got irritated ~*jury room and go over all this and say, ‘I don't know

with Givens, so he reached out angd shot the man A

with a gun he had concealed. * i "f if h; s guilty’ then that’s not er::uih ‘:o convu;)te hxtr:
+After the shooting, he hopped in his car and emp- you are suspicious or think he may e
tied the bullets in his gun outside the car. One bullet ~- ‘murderer, that’s not enough.

casing, however, accidentally (. . ped on the car “Justice and society will win if you find Medlna
ﬂoor He then got rid of the gun L s e . ... Dot guilty.”

3 o> _i:q . -

[ — —— e = =
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Gunman kudnaps a S L man
and then releases him unhurt

__A man sitting alone in a car outside ... Hardmg told pohce a bearded man

a restaurant was kidnapped by an

armed robber before being released the time. About 10 minutes later, a
=— man wearing a nyloa stocking over his
-~ The victim, Harold E. Harding, Salt —head and armed with a automatic gun
Lake City, is partially blind, accord-_ = opened the car door. He told Harding:

to the.Salt Lake police report, He ~*_“This is no joke,” and had him put hus
ing to Loy o hands on the dasb

l4 u‘vrlt-a q-ﬂd ”!n Mimenan ~nd tha®

without injury Thursday.

was waitirg for a friend outside a res-
taurant at 1300 S. State. ahout 10-30

Yellowvstone shaken -by 2 small quakes

_ as being macho just because he is Mexican. “Being __
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University - of Utah seismologists
—said. __ e —

——The ° xkes. both about '35 on the”

A quake of 3.5 on the Richter scale
can cause slight damage: - ————

c— - I ¥ ]

Associated Press " Richter scale, were at 433 pm.and | - -~ E ‘

4:45 p.m. said Janet Saffer, data
Two small earthquakes were re- Dt - = —
corded Friday in Yellowstone Na-—amalyst. .~ — . : L\EI?ETION
_came up to the vehicle and asked for -tional Park about six miles northwest -— No damage was reported, although -

of Norris Junction near Grizzly Lake, ~residents reported that household -

furnishings were shaken, she said. — - PERFORM

_'9,'; ~
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Jerry Joe Medina

Petitioner, In Propria Persona
P.0. Box 250

Draper, Utah 84020

IN THE THIRD J'MICTAL DISTRIC™ CO™RT OF SALT LAKT CO"NTY

STATE O™ TTAH

JERPY JOE MEDIMA
Petitioner, Civil No., C87=7241
vS. AFFIDAVIT OF LORENZO T'TERO

GERALD L. COO¥, WAPDEY, et al., Honorable Frank G. lNoel

N e N N

Respondent's

STATE OF "TTAY) '
¢ AFFIDAVIT OF LORENZO TITRO
CONTY OF SALT LAX®)

e

I, KO/\& no Joen the undersigned being first duly

sworn upon my oath depose and say:

l. That I know Jerry .Joe Medina, the Petitioner ahove named.

2. That hetween the time frame of or around Decemher thrz September 1984
that T as a favo~ to Joe Giron, I would "Disc Jockey" at the "Annex Bar" being
twice wee%lv on "Disco Nights" or "Lady “ichts" or go there to socialize and
can not ever recall seeine Jerry Medina there to the best of my knowledee.

3. Further at this time T was zainfully employed at the La Frontera
Cafe and Bar located at 1400 Sourth Ath West in Salt Lake City, "Ttah and
wold see Terry there playing pool, in fact he was on the La “rontera's, Pool
League a* this time, or fill in occasionally.

4. And I also have never seen .Terry at any time at the La Frontera
Cafe, or anyvhere socializing with one Z1i Archuletta in any respect.

5. And I would have testified to the same if asked at the time of
Jerry Medina's trial, February 26, 1985. And he would have used me this
capacitye.

-

RESPE‘C“F’?‘Q STRMITTED ~
YT : \ )(,NM——"

e <
Lorenzo Thgro / v
/
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;’// ¢

~ ’
-




MEDTTA 73, COO” CR7-7241

XD

I, Lorenzo Tuero, hereby declare under Penalty of Perjury that to the
best of knowledge the foregoing is true and correct except as to those

matters upon which I rely on information and belief, and as to those matters

T do believe them to be true. <
- 7{ C/‘, ﬁ}' &// ) ' Q“\_}
DA™ED: j/ /] v/ SIGNATRE: /A0S [ =T
N /!
/

v

CIPMINICA™S O™ STRTICH

N A
s o Ty oe P
I Jerry Toe Medina, depose and say that on this / day of 1]

1988 I placed (3) true.and correct copies in the mail of the foregoinéJto wits
Affidavi* of Lorenzo T™uero, Postaze Prepaid to Attorney General, David L.

Wilkinson, Attorney for Tespondent's, located at 236 State Capitol, Salt Lake
City, Ttah 84114. And the Clerk and Honorable .Judge Irank <, Noel in and for

the ™hird Judicial District Court, Salt Lake City, ‘JTtah 84111.
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Jerry Joe Medina
P.0. Box 250
Draper, Utah 84020
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

JERRY JOE MEDINA CIVIL ACTION
Petitioner Case No. _(C87-7241
vs.
GERALD L. COCK, WARDEN et alj; AFFIDAVIT OF JERRY JOE MEDINA
Respondent's, HONORABLE FRANK G. NOEL
PRESIDING

State of Titah)
¢ APFIDAVIT O JERRY JOE MEDINA
County of Salt Lake)

I, Jerry Joe Medina being first duly sworn upon my oath depose and
say

That at the time of my arrest I was not aware that police officers
were attempting to search my car and searched another car being a 1974 black
Monte Carlo parked in the street at 618 Catherine Circle nor was I aware that
a .38 calibur bullet was found at that time in that Monte Carlo, and if I had
been aware I would of asked the neighbors who owned the car and subpoened
witness's who would of testified to ownership to that car, to wit:
Mark Velarde who I would of called to testify and who would of testified at
the time of trial.

I declare under penalty of perjury that the foregoing is true and
correct to the best of my knowledge.

Signed this (O of APQ\W 1988,

AR

JER {O



CERTIFICATE OF SERVICE

I, Jerry Joe Medina, the undersigned being first duly sworn upon
my oath depose eand say:

That I served (11) Eleven, true and correct copies of the fore-
roing cause of action to-wit; Appeal from denial of Writ of Habeas
Corpus upon the parties therein ;nvolved in the following manner.

On this é&é day of éZﬁJZZ:i988, I placed the original notarized
copy of the Appeal for Writ of Habeas Corpus, Memorandum of Points and
Authorities and Affidavits in support of said appeal along with true
copies of the same in the United States Mail Certified Mail Return
Receipt Pequested addressed to the RresAdife-Judf s Athe/Viah fourt—ef
Appeals of Salt Lake County, State of Ttah, located at 230 South 500 East
Suite 400, Salt Lake City, Titah 84102,

T further depose and say'that on this 62%2_day of 4&3%Zé¢/ 1988,

I placed a true and correct notarized copy of said cause of action in
the 'mited States Mail addressed to the Honorable David L. Wilkinson,
Attorney "eneral of the State of 'tah and Legal Oounsel for the Respon-
dents, located at 236 State Capitol Office of the Attorney Ceneral,

Salt Lake City, “Ttah 8411 .

Draper, Utah 84020

Appellant-Petitioner, In Propria Persona

Subscribed and sworn to bhefore me this day of 1988,

NOTARY PTUBLIC

My Commission Expires:

(50)
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