Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs

1988

Jerry Joe Medina v. Gerald L. Cook, Warden, et al. -

Brief of Peitioner

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_scl
b Part of the Law Commons

Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

David L. Wilkinson; Attorney General.

Jerry Joe Medina; Appellant Pro Se.

Recommended Citation

Legal Brief, Medina v. Cook, No. 880355.00 (Utah Supreme Court, 1988).
https://digitalcommons.law.byu.edu/byu_sc1/2313

This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme Court
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F2313&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_sc1?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F2313&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_sc1?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F2313&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F2313&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_sc1/2313?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F2313&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

Ut

0]®;
'Zgjg INTHE SUPREME COURT oF THE STATE OF UTAH
S8 ket No, B f
JeRY JoE Mg OINA '
APPELLANT/PETITIONER | SUPPLEMENTAL BRIEF
NS |
GerRALD.L.COOK WARDEN €Y o -, | SE No. 35
RESPONDENTS /

SUPPLEMENTALBRIET

APPELLANT N PROPRIA PERSONA HEREBY MovesS THIS COURT PURSUANT

T0 THE RULE S OF THE UTAH SUPREME COURT \\ () To SuPPLE ME NT THE RECORD
In THIS MATTER WITH THIS SUPPLEMENTAL BRIEF TN REGARDS TOTHE LoweR

THIRO TUDICLAL DISTRACT COURTS MemoRAN DU Oecis 0N Deayine feTiTioners
WRIT OF HABEAS CORPUS NoT BASE 0 UPON THRE FACTS AS PRESEnTe 0, THUS Oeny-

- Iné EFFe cTwe Y BBTToNeRS ConSTITuT. onAL RI6HTS To Access To THE
CoURTS And A Full Ano FAIR Evioe nTRY HeARNG GuaranTeeo B DueProcess

PURSUANT TO THE PROVISIONS 6F THE FouRTEEWTH AMENDMENT, THE
HONORABLE FRANK.G.NoeL fResiomne

JeRRY JOE MEOINA
PetimioneR TuRroPR\ARASONA

€.0.80x 250

ORAPER, UTAH $4020

PAUL Van OAM

ATTORNEY GenefaL
236 STATE CAPITOL
SALT LAkE CxY, uTAd 8HUY NEC 5138

’ Clork, Stmsm + ¢ vat, Ut
ATTARNEY E Ao ReSOAMNENTS erk. S . Uk



TABLE OF ConTents

TABLE OF CASE's Ano AUTHORITIES

STATE MENT SHOWWE JuRISOICTON

I STATE MENT SHOWWNG NATURE oF YROCEPWES
STATEVMIENT OF ISsue's fresented on APPEAL

DetefRmumTive ConstitutionAt fRo visions, statutes, Rules.
STATE MENT oF THE FACTS 6F THE CASE

SummRY oF ARGument

DetAaw oF AReumenT

POWNT T .. . THE LOWER THIRR TUOLCIAL OLSTRICT COURT
EFFecTIveLY Den\e0 APPE LLANT AcCcess To TRE CouRIS BY
FAILLING TS RENGER (TS DeciSion in Kenvng AtPeLLAnTs
HABEAS CoRPUS, RASCO uPoN THE FACTS AS PRESENTE D
To THE COURAT FORATS DeTeRminATion , FALING ToRe@oéNize
FACTS ESTABLISHING IneFFecTwe ASSISTARCE ofF Counsel,
PRO SECUTORIAL MISCON BUCT AND TAINTED I0ENTIWICATION 1
THeRegY Cenving oR OefrRiving PetiTionelk oF A Fu
ANnO FAIR EViDenTRY ReARING SUSPennine THE LWRIT.
OF rHABeaS CoRPUS GuarAnTeeD BY ARTicLE \ SecTtion
9 CLAUSE 2 OF THE LniTen States ConsTitulion Ang
ARTICLE | SecTion 5 ofF TRE UTAH ConsST(TUTION AND
Due PRoCesS BUARANTEL NG Access To THE CouRTs
UNPER THE FouRTeenTh AmMenomenT (EX PARTE
Hull (a41) Bounos ¥S Sma 430 WS, 817 Q1Y
HeoTen vus, Jenne 736 £ 28 692 (5ThCiR. \936)

ConcLnaion wit A STATEMenT oF TRE Reuief Soueh T
AOOENDUM

CefT\FICATE oF Sefvice

V-

16-

e

22
23

29


http://Foufl.Tee.nTH
http://CEX.9Aft.Tg-

TABLE 0F CASes And Autnor\TieS Ci\teD

_Cases CiteD _Pace
BARNES VS uniTep STATES H12uU.S. 837,346 (1973) \1
DAVIS VS ALABAMA 596 T 2d uo.:tf,;iz»,(ﬂcm.m’m) 4
Foro Vs PARRAT 673 Fi2d 232,235 (EBCR. 1982 \
YosTeR v5 CAUFORMQ 394 W' 440,442, A, 2 (C1969) |5
LAne vs HenoeRSon 4o Fad 544,545, (52C\Ry1373) \9q
MATHEWS VS ELoR\Pee a4 ws.319,334 C1976¢) \g
MANSON VS BRATHWAITE 432 ws. a8 (\q3177) \S

mitenee Us ScurfRY fy6 Fad 951 (212cip. 984 ) \5
MooRe vS Kem? BoaF.ad 702,709 CuCIR: 1181T) 20
Neawy vs Cadanna Te4d F2d 1173 ((485) S
New vs BigeersS Hoa Uw.S, 183 (1722 \S
STATE vS wWuLFFensTewm 657 f2d 299,292 (UTAH 1992) 13
STOUVALL VS Denno 388 S, 293 (13176) \5
STRICKLAND VS WASHINGTON 466 WS/ 668 (\183) o
TURMER JS UniTep STATES. 396 U-S. 338,417 (1970) V17
Uun\tTeo STATES ConsTitTution ie
AN\TEO STATES VS GAmMB\nG 7338 Fad 738-37 (3%0cir1186) 13
UuniTe N STATES VS wWoRRISON (06 S, ¢t AT 2586 (1234 \3, 14

Un\Tes STATes VS stitzeR M85 Fiad 1506 (WkCiRr,\386) 13

UTAHK STATE ConsTITUTion 16
WATKINS VS SowvoeRS  4yuq wis, 34t ( asl) \S

-
-

\



TN THRE Surreme Coult 6F THE STATE oF UTAW

JeRRY Joe WIEO\WA ,

ARPELLANT / feTiTioneR Juetrementac PRie®
VS 1
GeraLO . L. Cook , wARDEN eX Ayl Case No- 880355

Q%Pon oenYS. +
. i

SuefLe mental ORier ofF APPeLant
STATEMEAT Seowe TURSOCTION oF THE UTAR SupReme CouRT
ARPELLANT n PRoPR\a Yersona vere BY moves Tiis CouRT
PursuAanT To Rule \\ (h) Rules oF THE UTAW Supreme CourT TO
SupplemenT The RECORD W This MATER BY This SupplemenTaAc
BrieF The utan SUPREwe CourT FRom THE mero RANO um
Decision oF TRE Ponorable Frank. 6 MoeL PResipwmc,
. £ g oCeenINGeS
AfPeLLANT Filed A feTiTion oF HAaBeas CorPuS \\« 2-3 7 ALTeRnaTe
WR\T oF ERROR 1n Corum Mobis, Alleciné Mewly Discovereo Eviocnce Thar
That The TesTimonY Anu Euivence used To ConuieT The PeTiTionerR WAS
FPaLse, TainTe0 . ConTRAMINATEQD Ano A FAbRC aTion That Rose 1o A Level
oF DefR\WATIon of Due (’Rocess/ 2 A FAIRTRIAL Ane BY The Same (Loe(C ineFfecTive
ASSI1STANCE oF CounSEL Anv ﬂeosquToﬂmc mLSCon ﬂuc'); twherein The
ThikRo Tuvicial 0i5TRieT CourT in RenwerRinae ts orinion Uentine the
APPeL ANTS HAbeas CorPus, €FFecTively Oenieo Access To The CourTS
By Eawiie 70 Rengek its Qecision Baseo upon The FACTS As PResentes
Faiwne 70 Recogni ze The Facrs establisHine imneFFecTive ASSISTAnce/

Prosecutor AL misconouecT Anp TAINTeo ToeaTiFiCATI on .

LI )
[ I



_ STATE MenT oF TWE Issue PResentep

Vet

QOW\‘\' T .. . . O ™e LoweR THiRe TJuairciaL O\sTRCT CoulT
eFfFecTwelY VenY APPeELLANT ACcess to THeE Courts B Y
FAWLINnG T RevoeR s Jecision v Denx e APPELLANTS
HAhBeas CoRPUS, BASED UPovt THE FACTS As PResentep To
THE Court FoR n's PeTek MIMATION , THUS FAILwe To RecoeniZe

FACTS €STAGLI\SHINE TwneFFecTive ASSlS‘l’AInQC o¥F CoumScL/
PROSECUTORIAL WIS ConbUCT Aul TANTEY ToeaTiFicaTion,
THeRe BY QenYivie Auw VUePrRwne PetiTioner o F A Fuil wa

FAIR EUv0enTRY HearR\ne SUSfentine The WORIT aT WL becs
CoRPUS cuarAnTeCy BY ARTICLE /) SecTionn T CLAUSE A oF

The UniTeo STATES ConsT(TuTion Ann ARTiI cle | SecTion 5 oF

The utdH ConsTiTUTion Ane Oue PROCesS GuUARANTee it €
AcCcessS To The CourTS Unver The FourTzenTH AmenrmenT
(ex PARTE Hull (194!() Rounws VS Smurd Y30 US. 817 (($12)
HooTen US, Jenne 786 F.2R 652 5 CiR, 1286 ) e

PetefRminiTive ConsTiuTionAaL PROUSIOWS, STaTUTES , Ru\e S

uniteo STATE S Constitution |6

UTAH ConsSTiTution 6

1/


http://vnv.scovuou.CT
http://Hw.11

SATATEMENT oF THE FACTS oF Tue CASE

APPELLANT (AS CRAREED Y-\ -84 wiTH CRWMINAL HomiCioe n TRE
Secono Deeree And ConvicTed jn FRonT oF A TURY PURSUANT Yo
16-5-203 UTAK.Cone AnnotaTteD 53 AS Amenoed own_3=1- 85, THE Hon.
T. Oennis Freoricks fRes\OnG , See THIRD OSTRICT CouRT Case Ao, CR84-319

APPELLANT Filed A DiRecT APPEAL AS OF Ruant Amove arher Thines
APPELLANT AVlebep TneFFecTive ASSiSTANCE of CounsSel ua Counsec
FAILIn & To ObjccT B THE Cwwné oF THE SUAILE menTAL OYMAMITE ALLen"
CRAREE AGAVIST APPELLANTS Consent, kKnowledbe oR Lans RES, Lo RERC N
The Hoverable SupReme CouRT OF UTAR Found That CounseLrS AcTions.
WeERE STRATEEIC And TACTIC'S Ano AFFIRMED APPELLANTS ConvicTion,
on AP\ 23 1937 See ; Sufreme CaulRT Case AambeR 20629,

APPELLANT NexT Filed A WRIT oF RAateas CoRPUS. AuRsuanT To utar'

R.Cw. PRO 65 (B)\ on Nou. A 1987 Alle6iné TRAT All THE ConvicTING
Evioence Anp 3 wiTNESSS TesTimonY AT TRIAL WAS TAINTen, FALSE
Ano InACCURATE As A Result oF IneFFective ASSIsTance,BY Counsel
NoT ConoucTing the MAN PDATCO ITnvesTieATion Re@uireo oF Counsec
RBeFore fRoceeing To TRIAL InTO THE PLAUSI BLE LInE OF Devense
CounseL EmPLaY s AT TRIAL Ano BY The Same Loeie PRosecuTorRIAC
miscon oUeT wn USinG The TA’LnTe\O & FaLse TesTimony & Enoence
AnD RETUNKIAL CLOSING ARGUMENTS That WeRe RaciALLY BraSe D Ano
FALselY TvisinuATe0 PREVIOUS Rewous muRpeR CRIMES .
PerimioneRS WRIT OF RABERS CoRPus wWAS IniTiaLLy ASSieneD
To The TRIAL Juvee J. Dennis FReoReKs, fetiTioneR NeuerR €oF
A ResPonse For AbouwY 30 DAYS when feTiTionerRS wRIT oF
HaBeas CoRPus was Re-assienen 1o The Honorable FRANK.G.



Noet on Dec. 3 198F, wHERECIN THE PeT iTioner WAS GRANTED An
Evi0enTRY HeaRING on 3-25-85, wHerRe PetiTioneR wAs
RepresenTen in RRoPRIA PeRsona , wHerein feTiTioner
BROUBHT T0 THE CourTs ATlenTion Al The FoReéoins @
FACTs,Now BRouerT T THIS Courts OeTeR minaTion
The. PeTimoneR wWAS GRANTED His ConsSTimuTionAL Ri6WTS
oE ACcess ToThe CourTs, Pue Process Ao A Flil Ano Yar
EvioenTRY HeaRwné BYTHe Hown. FRANK.G Abels Deasion 1O0-3-8F
APPELLANT FIRST ASSERTED THAT THE CAUSE OR OR&IN oF The Homicioe
WAS STiLL uncLear , ontY That The cHAReeS oF Criminal Homicive
ARDSE ouT oF Two Neioh BoRNg APARTMeNT Buildwns ParTies LOCATED
AT 320 WEST 300 NoRTH 1 Salt LAKE CutT, UTAH, APPELLANT STATED
He HAD TusT 6oTlen oFF uloRK- AT 10:PmM This Same Evening in which he
LWORKED AT The Union FACIFFic RarRoad Jist up The Block As A fkessure
SYsTemsS SfeciAliST on LocomeTives ,which He Hao Been EmpPLoveo
APPROXIMATELY 11 YRS, AT The Time oF THIS dccurance (TR OFTRIALE 442)
ACPELLANT BROUGHT Al The YOREe@ 1n6 To The COURTS ATeTion
That Be HAD TesTIReEO ATTRIAL That He Ano HiS Couswn LenaRD
Fernmanvez Rao LefFt Thas faety Between The eaRLy mMornine Hours
PeTween 3130 -400 Am,wriCk WAS CoRROBORRATED BY ALl The
WITnesss Accouts who TestiFied Ther Cowd Remem beR when
The APPELLANT VAL LEFT This GRTY (TR oF TRIAL © 18, 19,123, 18%,
210,459 ) WHI\CH even THE Alleben Sole Aduerse EYew (Thess

»

RicleY myeRS euen TnaoueRTenTly 49 m Tieo T CoRROBARRATED BY SAYine Thal <

o)

ANY And All ReFeRence's \n The FoRe®ome STATEWMENT oF TACTS

LonceRnwie Al AFFIDAVITS, EXHIBATS, LeTTeRS &Te, ARe ALrerpnY
Submitled For THS CourTS Consive€R ATION L The IniT\AL
APPEAL BRIEF Filed Oct 2¢ 1988, 1n THE AVRENDUM AN CAN te

Locateo THe R FoR THelR CownsipeRATION,


http://Adiuefc.se

"When everybody started leaving the party between 3:30 -4.00 Am
Jerry Medina also left, and I didn't see him anymore after
that, I would have to say that much" (Tr. of Trial P.233).
Appellants claim that he had left approximately 30-minutes
before the Homicide can further be corroborrated by the fact that
at the time of the homicide all six (6) eyewitness's who talked to
police and identified the cars and people they seen leaving the

scene never identified the Appellant or his car, which these

identifications were consistant, accurate and identical (See Police -

Reports No. 84025540 P. 1, 7, 10, 12, and Tr. of Trial P. 43, 51).

At the time of trial the States convicting evidence and testi-
mony consisted of three (3) witness's and closing arguments being;
(4) Detective John Johnson, the arresting officer.

(B) Ricky Myers, the alleged sole eyewitness.
(C) Eli Archuletta, a inmate at the Utah State Prison and
(D) Closing arguments by the Prosecutor that mis-stated the

facts and evidence and were inflamatory and prejudicial and

insinuated previous heinous murder crimes.

(A) Appellant submits im the first instance, Detective Johnson
testified at trial that:

He (Detective Johnson) physicially conducted a search of the
Appellants (Mr. Medina) car and found a .38 Calibur bullet
and that the car he searched was a 1974 Black Chevrolet
Monte Carlo (Tr. of Trial P. 321) and that he Appellants
Monte Carloc was parked out in the street in the circle
(Catherine Circle Street) with numerous other cars (Tr. of -
Trial 325) and that there were a _couple vehicles also parked
in the driveway (Tr. of Trial P. 316) that he (Detective
Johnson) did not need no key's to enter the car because it
was unlocked and that there were no alcoholic beverage con-
tainers in the car, either full or empty (Tr. of Trial P.317,
319). [1]

Appellant Mr. Medina asserts that Detective John Johnson as-
sumed upon his search that this Black 1974 Chevrolet Monte Carlo
belonged to the Appellant Mr. Medina, where in fact the car belonged

to a friend of the neighbors nam%%)Mark Velarde who would of testi-



fied so at the time of Trial (EXHIBIT 2) and in further support
Appellant submits the foregoing for this Courts consideration:

(1) That Mr. Medina's car was a 1972 Chevelle Malibu that has no
resemblance ian any way, shape, or form to a 1974 Monte Carlo
and does not have the words "Chevrolet” or "Monte Carlo" any-
;hezz6§n the car for identificational purposes (ITr. of Trial -

(2) Mr. Medina's car was half painted grey primer from doing repairs
and auto-body work on the car resulting from an automobile ac-
cident in a snowstorm after hitting "black ice" a few months
previously (Tr. of Trial P, 449),

(3) Appellants car was parked in the driveway, not in the street,
where Appellant "pulled up into the house" and '"parked in front
of the house" "in the driveway" and further Appellants car doors
were "locked" (Tr. of Trial P. 129, 489, 461).

(4) Further its undisputed that Appellants a night of the
homicide was littered with numerous bev age %RTcohol)Ft e
evening and Appellant drinking in his car upon leaving a bar
and the Najera party (Tr. of Trial P. 129, 445, 454).

(5) Further there were only two cars owned in the Fernandez household
and only room for both of these cars in *he Fernandez driveway
and both the Fernandez car and the Appe - ints car were in the
driveway at the time of ippellants arresc, which Detective John-—
son testified he seen both cars in the driveway (Tr. of Trial -
316) by testifying he seen more than one car in the driveway.

Appellant Mr. Medina asserts that he was not present at the
time this car was searched, nor did he witmness or made aware or
participate, further Appellant (Mr. Medina) was totally umaware that
a bullet had allegedly been found at this time, and was not made
aware of this fact until after his (Appellant) arrest when he bailed
out of Jail, wherein he was notified by Court appointed trial counsel
Francis Palacios, where he (Mr Medina) had informed Counsel of these
farts, and also that he didn't know how a .38 could of been found in
his car, and iifn the baller for the first time at trial (Tr. of -
Trial P. 487§ ©2) Thus Appellant alleges Counsels performance

was deficient and prejudicial because trial counsel not only made

[1] By all officers accounts who accurately identified the vehicle

by make, model and year further stated the car searched was a Black

1974 Chevrolet Monte Carlo.

- See Police Reports No. 8402554 Page 10, 21, (EXHIBIT NO. 10) "one

live round of .38 Special Ammunition was found on the passenger side
floor board of a car that was a Black 1974 Chevrolet Monte Carlo"

- See also testimony of Detective Leary, "the car Detective Johnson

searched was a Black Monte Carlo (Tr. of Trial P. 357).



no attempt to investigate or explain or contradict this discre-

pancy involving two different car's resulting in the use of this
.38 bullet, anc also being the only evidence used against the

Appellant, but then Counsel further stipulated to its admission

(Tr. of Trial P. 495).Thus resulting a manifest injustice by having
the Jury consider convicting false evidence it shouldn't have which
relieved the State of having to prove it's case beyond a reasonable
doubt and deprived the Appellants defense the opportunity to chal-
lenge on cross examination, which Appellant also states he never
heard this discrepancy during trial do to at the time Appellant was
preoccupied with how the bullet could of possibly of been in his
(Appellants) car in the first place, and feels both Trial and
Appellate Counsel should of caught this error, which Appellant never
really knew about this error until after Direct Appeal when Appellant
obtained his copies of the Trial Transcripts and Police Reports.

(B) Witness Ricky Myers, alleged sole eye witness;

Appellant Mr. Medina alleges the testimony of this States wit-
ness and alleged sole adverse eye witness was per jured, tainted and
inaccurate for good reason by Ricky Myers own admission and testi-

mony, in that at the initial confrontation at the Preliminary Hearing

[2] The record clearly shows that Appellant was never present during
the search of the vehicle in question being a 1974 Monte Carlo,
and further the Appellants assertion he relayed all information
to Counsel in not having knowledge of how the bullet got in his
car and not being present is corroborrated by Counsel's and
Detective Leary's testimony,

- See: Detective Leary testimony that: '"No" me (Detective Leary)
and Jerry Medina were not present when Detective Johnson con-
ducted the search of the vehicle nor idd we participate, after I
Detective Leary) remained with Jerry (in the patrol car) while
Detective Johnson conducted the search of the vehicle which was a
Black Monte Carlo and I wasn't made aware that the .38 bullet was
found until after Mr. Medina's arrest (Tr. of Trial P.354,357).

- See: Francis Palacios: Now Jerry "we'" know you don't have any
idea how that bullet got in your car, but how can you explain it?
(Tr. of Trial P. 467)

(5)



Ricky Myers testified the foregoing;

That he Ricky Myers denjed he seen the Appellant shoot the victim
17-timés in a row when asked by Francis Palacios and finally told
Court appointed Lawyer Francis Palacios "I'll say it was Jerry
medina because you (Francis Palacios) pressured me to say it was
Jerry Medina (Tr. of Pre-lim Trial P. 52) and that at the time

of the homicide he (Ricky) was intoxicated and didn't know who
was allegedly standing outside with Appellant because he didn't
pay no attention and that the flash of the gun came from the
direction of the Appellant Mr. Medina but he couldn't say it was
Medina who fired the gun because his back was to Medina at the
time, and he never had any conversations with Mr. Medina only a
couple of passing statements (Tr. of Pre-lim Pages 50, 53, 58)
but did see the revolver which was a large Magnum type revolver
approximately 103-inches in length and that it seemed to him
(Ricky) at the time that the victim was acting childish in his
eyes that evening (Tr. of Prelim P. 62, 64) and that the victim
never talked, argued or fought with Appellant Mr. Medina and
Appellant also brings to this Courts attention that when Ricky
was arrested he never identified Mr. Medina as wearing the clothes
Mr. Medina was wearing that evening nor did he identify Mr. Medina
as being overweiz  or having a beard, and a gun shot residue test
that was performe on Appellant was negative and there was not one
drop of blood found on the Appellants clothes when ":xamined by a
microscope at the State Crime Lab)SHoATLY AFTER The \Homicige

Then this witness Ricky Myers admitted to meeting with the
Prosecutor Michael Christiansen and discussing this Preliminary
Testimony and matters and recieving additional facts and details
about the case from this Prosecutor and Police shortly before trial
(Tr. of Trial P. 267) where then after this contact with the Prose-
cutor shortly before trial and after discussing Ricky's testimony
Ricky's testimony radically altered and took on a different charac-
terzation and was completely different in that then, Ricky Myers

testified that:

Then he (Ricky Myers) was not any longer intoxicated at the
time of the homicide and also after this talk with the Pros-
ecutor he could also remember who was out side with the
Appellant at the time of the homicide and his (Ricky's) back
was no longer to the Appellant, and in fact could even re-
member seeing the Appellant shoot the victim and also could
even remember not just the passing statements he had with the
Appellant but after the talk with the Prosecutor could even
remember having conversations. In fact he could even remem-
ber having a big conversation with the Appellant when he
allegely shot the victim (Tr. of Trial P. 244, 245, 249)

but could no longer remember the size of the large 103-inch

/ a\N



revolver he seen the Appellant use just 6-months earlier

(Tr. of Trial P. 252) which then this lapse of memory re-
sulted in the Prosecutor stuffing on the Appellant in front
of the Jury the smallest manufactured .38 revolver in the
Continental United States being a S-shot stainless steel
Smith & Wesson "Flyweight Special" with a 1/2-inch barrel and
overall length of 43-inches being a little bit larger than a
derringer and less that half as large as the revolver pre-
viously described by Ricky (Tr. of Trial P. 474, 476).

Appellant alleges Ricky Myers trial testimony was per jured
from start to finish because Ricky testified at trial that:

He (Ricky) had been in the Army and had an Honorable Discharge
from the Army and that at the time of the homicide he was
gainfully employed with a firm in Omaha, Nebraska called "New
Energy Consultants" (Tr. of Trial P. 231, 272). Further that

he drove long haul semi trucks for a living and was a truck
driver and in the process of starting his own trucking company
and firm, insinuating he was worth the possible millions it
would take to undergo such a financial undertaking and that

he had only been to Utah once before as a child 20-years earjier
(Tr. of Trial P. 218, 223) and had ar-, red at the party and x
place of the homicide at 12:30-Midnit- and had never met the
victim George Givens before the evening of the homicide (Tra. -
of Trial P. 231, 221) and that he Ricky Myers had never been
convicted or arrested of any crimes or felonies, and that when
he seen the Appellant Mr. Medina shoot the victim that he
(Ricky) ran and walked to the Greyhound Bus Depot and waited

4 or 5 minutes then called the Police (Tr. of Trial P. 339,257)

But Appellant submits all to the contrary he has learned
through investigation and informed sources that:

That it was showed at trial that Ricky was never in the Army
and that no such place of employment existed called '"New
Energy Consultants in Omaha, Nebraska (Tr. of Trial P. 424,
494)., Further Appellant ran a check on Ricky Myers drivers
license D.L. E0002253 and Ricky could not of been a truck
driver because his license had been revoked for a long time
for D.U.I. further Ricky couldn't have been in the process

of starting his own trucking company because he was a trans-
ient, further Ricky did not arrive to this party at almost
1:00 a.m., in the morning because by all witness's accounts
he had been at this party drinking since 9:00 p.m., (Police
Reports P. 10, See; Tr. of T{&ﬁ}fgb 64, 69, 107, 183, 444) ALSo
a witness named Mrs. Schuurman afteér trial by Assistant District
Attorney Bernard Tanner and Mr. Wendell Coombs of the F.B.I.
(EXHIBITS 3, 4, 5) that Ricky Myers in fact knew the victim
previously and in fact was "fall" partners in crime with the
victim and had been arrested with the victim in up to seven
states including in Utah and that both had extensive criminal
records and further Mr. Tanner stated that everyone from the
District Attorney's Office to the Jail knew both Ricky and
the victim, George Givens and also Ricky's testimony that he

(7)



seen Mr. Medina shoot the victim where he Ricky then ran to
the Greyhound Bus Depot and waited 4 or S minutes then called
the Police is also false because the Appellant never shot

the victim and because the walking distance to the Greyhound
Bus Depot was approximately 29-minutes, and the homicide
occurred at 4:20 a.m., but Ricky had not called the Police
till 6:08 a.m., leaving a l-hour and 20 minutes unaccounted
for by Ricky (Tr. of Trial P. 429, 18, 340). Which was even
more pronounced and incriminating on Ricky's part because at
the time of his arrest he stated to Police that he was only
calling them (Police) because his truck was parked at the
scene of the homicide and was registered in his name and he
didn't feel like digging a deeper hole for himself and he
also, had negative feelings about calling the Police and that
he saw the Police arrive, who had arrived in less than a
minute after the homicide, but didn't want to talk to them
and ran away from the area on foot (Tr. of Trial P. 296-298
339, 18).

which was indicative of guilt on Ricky Myers part and alleged and
as g That RickY wAS LYinC
used £ defense by Trial Counsel'’and should have been investigated
as such by Counsel before proceeding to Tri .
(C) The only other person to implicate the Petitioner was a wit-
ness by the name of Eli Archuletta whose testimony came about after
the defense rested (Tr. of Trial P. 496) when Counsel was made aware
of the Prosecutors intention of calling Eli as a witness, Appellant
claims that the handling of the evidence and known facts concerning
this witness Eli, that Counsel's performance was again prejudicial
in not comprehending the importance of investigating a witness's
testimony in a murder trial when all facts known to Counsel show
that this witness's testimony was inaccurate, self serving, moti-
vated and uncorroborrated, and warranted inquirey for the foregoing
facts and circumstances alleged to be the basis of Appellants claims
at this stage:
(1) When Counsel was made aware of Eli's testimony and that
a confession and incriminating testimony by the Appellant,
Counsel stated that '"she had not been aware of Eli or his
testimony and was put in a bad posture, and therefore;
requested she be given an opportunity to talk to Eli
about his testimony and to talk to Appellant and have an
opportunity to call a witness in rebuttal to Eli Archuletta

or she (Counsel) would be an ineffective assistant,

(Tr. of Trial P. 497) where the Judge agreed and stated
(R)




that he thought it would only be appropriate "In the light
of the fact Eli has recently appeared" and therefore;

recessed, and put no time limit in affording Counsel this
opportunity and stated '"we will recess and I'll just check

with you later about when we will reconvene" (Tr. of Trial
P. 498)

AS

(2) After recess Counsel talked to El1i (10-min.) anduéold by
Eli that Appellant had met him (El1i) in the Apnex Bar
several months before the homicide resultin gg; in Eli
later saleing Appellant a .38 revolver, in which l-month
after the homicide Mr. Medina was alleged to of met Eli
again in the Annex Bar and essentially confessed saying,
"I didn't use any gun you sold me I used a .32" and that
he (Appellant) shot the victim because "they were arguing"
in which the alleged incidents from the initial meeting
to the confession had occured within the past year, prior
to trial (Tr. of Trial P.508).

(3) After spending approximately 1l0-minutes talking to Eli,
Counsel then discussed Eli's testimony with Appellant
(for about 10-min.) where Counsel was made aware of Eli
trying to shoot Appellants cousin Leonard several malt}h
before Trial, which resulted in a confrontat:on with
Appellant Mr. Medina at a local auto pa-ts store also;
before Trial, Counsel was also told tha: Eli's testimony
was fabricated and a vendetta because Eli had made threats
to get even with Appellant and his cousins and brother
Charlie. Also:; before trial (Tr. of Trial P. 515,521)
in which Appellant further pointed out Eli's Rap Sheet
(4) And deal which were also indicative of the motiva-
tion against the Appellant, which could also be corro-
borrated further by the fact Eli's testimony lacked
factual knowledge because Eli was going to testify Appel-
lant confessed by saying he was "arguing with the victim'
when it was undisputed bb‘ khwat Trial Appellant had
never argued with the Appcgibat, which Counsel never told
the Appellant at this time the alleged confessions and
meetings surrounding Eli had occured allegedly at the
Annex Bar, only that they were alleged to have happened,
which Appellant had told Counsel to please object to
the use of Eli's uncorroborrated, false testimony.

(3) TIn Trial about (25) minutes after talking to Counsel Eli

erroneously testified that Appellant Mr. Medina had made
the confession prior to December 1983 being 4-months be-
fore the homicide had occured (Tr. of Trial P. 500,503)
And could not remember if he had sold Appellant the alleged
firearm 4 or 5 months before or after the homicide, until
the State used a "Time Continum" being a blackboard with
the date January 1984 to lead Eli to say "before the -
homicide" over a sustained objection for leading (Tr. of-
P. 508). Nor could Eli remember where he got the alleged
firearm he allegedly sold the Appellant, Mr. Medina and
that no one knew about this transaction and for the fact
the first time he (Eli) had ever mentioned it or talked

about it to anyone was here at Trial.
(9)




Wherefore Appellant alleges Counsel's performance was pre-
judicially deficient in allowing Eli's unfounded and inaccurate
testimony by Trial Counsel's own admission 1n that Trial Counsel
requested a recess to find a witness in rebuttal to Eli1 or she would
be an "Ineffective Assistant", and €ounsel did not call the Annex
Bar to check Eli's story for rebuttal witness's and if Counsel had
tried she would of called the Annex Bar (as Appellant did) and
found out by the owner Joe Giron and Bartenders that Eli was lieing
andﬂggild have testified so (EXHIBIT 9) but instead Counsel simply
talked to El1i and Appellant for 25-minutes (Tr. of Trial P. 500)
and rushed back to Trial, which really galls Appellants sense of
fairness in light of witness Eli,now openly brags about having lied
and gotten Appellant conw.cted of the very reasons al.eged by Appelw
(See Exhibit 12) here at the Utah State Prison.

Appellant asserts another alleged instance of prejudice was
the Prosecutors use of/and Counsel's failure to object, record, and
preserve far Appeal, prejudicial closing arguments dealing in matters
not in fact or record that were racially inflamatory and insinuated
previous murder crimes and also in which the Jury was not admon-
ished or requested to be so by Counsel, which called to the atten-
tion of the Jury remarks they were not justified in considering,

for instance when the Prosecutor stated: (EXHIBIT 6)

[4] At the time of Trial Eli was testfying pursuant to an agree-
ment with District Attorney Ted Cannon and Deputy District
Attorney Michael Christensen that he would not be prosecuted
for dealing in stolen firearms and property and Felony
Burglaries and all pending charges would be dropped thus Eli
would not be sent back to prison for violating his parole in
which at this time Eli had further served time at the Colorado
State Prison and had an extensive criminal record since he
was a juvenile and 'presently back in prison for numerous
other Felony Burglary and thefts.

(10)



"What more do you need a confession from Mr. Medina just
the fact the bullet found in his car matched the bullet
that killed: the victim proves he's the murderer, further
Eli Archuletta is Mr. Medina's friend and he testified
Medina had confessed to him and that he had sold Medina
a .38 revolver, just look at him he ain't nothing but a
macho-mexican who was being macho the night he became
irate with the victim and shot him, don't kid yourself
you have to live with the consequences of your verdict
and all you have to do to put an end to all the needless
bloodletting, murdering and killing going on is simply
just convict Mr. Medina, and Mr. Medina shot the victim
at point blank range because he was a bad shot with a
firearm when he then jumped the wall enclosing the victim
and ran to his car. (5)

. . . ne .
Appellant submit' this was plain error need admonishment because:

Because no where in the record does it prove the bullet
was found in the Appellants car or that the Appellant was
a macho Mexican or become irate with the victim or Eli
Archuletta's friend,or that Appellant had ever been in-
volved in any murders. Further Appellant was awarded the
highest meritorious commendation a2 marksmanship hitting
targets at 500-ft. being an expert sharpshooter (EXHIBIT -
7) and could not of (and not proved) jumped the 4-ft. waut
enclosing the victim because Appellant has a lame left
leg and can't jump, which he injured in the army and can
be proven by Army and hospital records, further at no
time was there ever any blood or gunshot residue found on
Appellant when extensive tests were conducted at the
State Lab.
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PeTitione R MR.MENWA Rebutled AsST. DiSTRICT ATTORNEY SANORA So Joeaen's
AR6UMENTS Y BRINGING To THE COURTS ATTERTION THAT He PeTitioneRk RAISEO
on OIRECT APPEAL ALL DeFense 00)ecTions RECARDING How THE TRIAL WAS
ConducTen As ReQuiRen BY LAW TRAT were APPEALABLE AT THE Time
Ano D\n. Aot RAISE The \Ssue's Now Before THE CouRt Becawnse @

PET\TIONER'S TNUESTIEATIVE TSSUE' AnD CLOSING ARGUME NTS wele
NOT CoanNIZABLE ont O\Rect APPEAL Because herlonce Rn MATIERS
OFF TRE RECOR T, WHICH THE UTAKW SUPREME Couﬂ.’\' W STATE VS
WULFFen stewn 05'1 0.ad 289,292, CUTAR \A82)°STATE 0. THErGM\\
NOT ConSIeER CLAIMS THAT chcse\n MATERS oFF THE REeCoRD
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ARMY RECORO,AND SHOWED AT TRIAL That HE WAS LYIinG ,CounseL wAS
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INEFFCCT\\IC ASSISTANCE CLAWM ' NOT enTeRTA\NAB\.E on P\RecT
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Qeview o‘F ANnY Inerrectwe ASIISTANCE oF CounsSen. CLAMS .
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SummRY ofF ARcument
THE Concrusion Reached BY THE Lower THIRD Jupicia L OisTRCT CouRT
wn 0enYinG feTmoner’s WAIT oF HABeAS CoRPUS wAS PLAIN ERROR OF
ConsTITUTIONAL CROPORTION THAT SERIOUSLY AFFECTE 0 THE FAVRNESS, TRTEER \TY
Anp Cublic ReauTATION oF THE ABOVE STATED Junic L froceen ines, Because
THE .Oecision Reacweo HAD No BASIS \n FACT oR Exvioence wiick Resuteo
AATRE FACTS Ane TssueS Aot Bené AccQuately Develofed Ano THE (MBRTS
OF THE DISPUTE' UnRESOLVED, WHICH FeTmoner AS A MATIER oF Law Filed
ob |ecTions Anyp_A fexTion ToR RereARMe w it \o DAYS oF Decision
wihicy feTiTioner FURTHER ASSERTS THE woroLe FReJun \clal ScenARL\O
wWAS ewven more PRonouneed By THE FACT PeTiTioner wAS FuRTReER
evrectery Denen CoundeL ATTHE eviienmRY HeaRine QY Rewne
AfPoinTen CounseL whnich Resultec v TRReCcon Siable ConFuicTs
wker PeTimioner LUAS FoRCEO TO FIRE  FURTHCR G THE Denwal of A
Full Avo FALR ReARNG. Ano Oue Process BY The DeTeamination NST
Bewne SurPorTep BY THE FACTS oR Evibence PResenteo
AReumenT
Point L
THE Lowe R THIRY JUunicitAL OWSTR\CT COURYT eFfFecTwe LY

Oeneo APPELLANT AcCcess To THE CoulkTS @Y FA\LI\NG

Yo Renvef (s Peers\on wn DenYing APPELLANTS

W ABEAS CoRPUS, BASE D UPON THE FACTS AS PResemed

Y0 TRE Coury FoR (¥s DeTeRMINATION, FA\LING TO
Reco6nize FACT'sSs ESTABGLI\SRING INeFFec_\we ASSISTANCE
OF Counse, PROSCCUTORVAL MASCONDULCT Anb TAINTEO
TIOCATIFICATION, THCREBY DENYING OR OCPR\VING
PeT\TioneR oF A FuLL ANy FAIR EVIpEenTRY ReARWNG
SUSPENOING THE WRITOF HABEAS CoRPUS BGUARANEESD
BY ARTICLE | SecTion 9 CLAUuSE Z of THE unitep SIATE S
CoNSTITUTION Anp ART\cLE \ SecTion 5 oF THE UTAR
ConSTITUT 1o AnND DUe PROCESS GUARANTEC NG ALCCESS
YO TRE COURTS THE FoulkTeeath AmenomenT ( Ex PARTE
Hurt Oa4l) Gounos Ns K30 WS, BT, (1q111)

Hooten VS Jenne 136 F.24 692 (5BCWR. \qs'c)
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THE PerTioneR ASSERTS THAT THe BuR en oF PROOF Imeoseo on
CexitioneR ConsiSTs oF TWo-Pak s 2 tHe BuRven oF fRopucTion Ano
THE Bukoen oF fersuasion. TRE Buroen of TRopUcTioNn 15 THE Buroen
oF PROOUCING ENouUcH euiience To Put A FACT wn ISSUe ,whricH THEN
WATH €nouGh euipence THE Buroen Can SWIFT FRom one PARTY To
THE otheR , \F A ParTY FALS To SusTAawW \¥s BuRoen oF PRopucTion

WS Subject To An Aoverse RUin g THus \F THE STATE FALLS TO
fRoouce Surkicient evioence \n Rebutial THe Tuoee may DwRecT
A VeRrRoweT wn THE DeFenoanTs FAVOR, THE Buroen oF PersuAasion

1S THE BuRoen of Conuicine ™TE FACT FinDeR THAT A FACT wn ISsue
Snowd be Oecided A CeRtain WAY, THE Due PRocess CLause
pLace's THE OURDEN of PERSUASION On EUERY €lemenT oF THE
Alecen ConsTiTuTional ViolaTions on THE PeTiTioner,onlY RaReLY
Does THE BUR 0en SHIFT To THE ResPonpenTs, Ano AnY SHWFTLN &
oF BUROEN MUST WITHSTAND CoNSTITUTIONAL ScRUTINY See s

W, LaFave § A. Scort, JR., CRwmwnat Law (i -8 2 el v2386) C-m°CoRmicK,

Evicence: 336n37 C3ded. 1384) THus A RaTional ConnecTion ExisTs
AF T 1S moRre LikelY THAN NoT THAT THE PResume FAacTS FLow TrRom

Tre Roven FactTs PresenTen BYTHE feTiTione R, BARMES US. uniTeD STATES

12 WS, 337,346 (\113) TuRneRk US uniteo STATES 396 U:S. 3a3,417-\1,1470)

THUS wren THE PeTiTioneR PResenTs A PRePonverance oF Euinence n
SUePoRT oF s A\lecep ConsTituTion AL \holaXions Ano THE ResPonoents
PRoouce No Evigence To THE CONTRARY, Anr in FACT Don'y even Denvy
THE SUFFICieNncY oF THE CLAWS Ano THE ApPoinTeo Jubse RenderS

An ofinion THAT 13 NJoT Besep ot e FACTS Ano Euvioence Pﬂesen'veo,
TRE Juree oR FACT FIWiDER HAS €5senTiALLY Aot ConpucTes A YeaRing

Both Full Ano FAR on THE SPeciFFic IssuesS Ravsen By e PcT\T\onch

U
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£ THUS SusPenping THE PETITIONERS WRYT OF RABeAs CoRPUs See’) MiTcHeLL

VS. Scuny 46V 2d 51 n.2 (2d.C\R.\a34 ) ForO Vs, PaRRATT 673 ¥ 24

232,235 (3® R, ) CerT. Denreo 459 W,5,934% (1932) wrier TS TYPE
OF AcTion 0R ConoucT &Y A FACLTFnRER of Jwuvee s PrRowviB\Teo Ry
THE Oue PRocess cLauSe's oF THE FIETR Ane FouR Teenth Amenoments
Because These AmenoamenTts PRovect PerRsons AeAawasT
GovetnmenvaL JePRIVATLOV oF LIFE, L1beRTY oR PROPEARTY W ITHOUY
Pue Rocess oF LAW, THUS THE Due PRocess Crause vs Oeswene O To
ProTect PeTTiOneRS AGANIST ARBITRARY GoverRnmenTal AcTion )

OENT VS WesT Vikainia 129 WS 114,123 (1839) wriewn RequiRes

T™HE Juvees Oeaision Be BASeD on The FACTS Anw EvvoEnce AsS
PresenTen To THE COURT, oR THE PRewnse Ano Woldiné s oF
The thed CourT; Ano CIRCUITS Have Been Violaten, Ann THE
PenimioneR Has Furier Been Denten A Tl And FAR HeARING.
on s cLams QeroRe THE CoURT. MATHEWS Vs ELoR06E HaY
W.S. 319 ,334-35 (\97¢).

PeriTioneR ASSERTS That Nowne.oF THE SakE© WARDS oR

PrerequisiTes o Insure feTiTioneR A Full Ano Fank Reafine ok Oue fRocess

were FolloweQ, Bok MSTANCS, RI6HT oFF wiren PeTiTioneR S wWRIT wkAS
Filed Avo Assened T6.THE TRiAL Juvee J.0enns FreoRICKS, He ReFusen
To ResPowno,wherein oveR 30 DAYS LATTER ¥ WAS Reassiened To THE
HonoRABLE FRANK,G, AloeL wHo GRANTED feTiTioner An EvioenTrY
HeaRine Ann An AlTorney who FPetitioner was Forcep 1 Fire DueTo
JRREConsIABLE DiFFERences in which feTiTioner HAD mAabDe The Tupee
AwARE oF This ConFLicT 30 0AYs BeRorReThe HEARNING,, AT which
Point Oue To THE Seriousness gF THe AllesaTions Should oF Assicneo

(1&)\
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AnomeR ATORNCY 0k ynape. Tnawrey.inta The Probems AssociaTten
wTH Coungels RefResentaTion SoTHE EodRT 1N 1Ys JeTeR minAT oNn
would Know THAT Petimionef mFIRING vhs ATTORNEY AT THE EViDenTRY
HeARine wAs Knawine Y Ak Inieesi entiy Bewme Done inwaving iis
Ri6HT To Counsel Be@ause PeTiTianch AT THe Time w/AS Alar Ben ¢
Provide) uITHTHE Counsec Thet HE uias Guaraareea BYTHeE ConsTiTUTion
AF ThiS.EM0ENTRY IHEAR NG, LANE US HenOeRSon 480 F.2d 5%Y, 5¢5

D

CEDCR, 1973 ). Bur FetiTioneg ASSCRTS THAT THE. CRux gF ws AllesaTions
Lies mImem&umﬂ@LwMMﬂm WIRIT oF HageAs

oA XD -

CoRPuUS wmca ms&gm e&ﬁoﬁ Ang mﬁmm an.oF enTioners Above
STATED Consyt m,mmm. R\am's Foaw&mmﬁea&am wHI\CH

I S

eFrecTiveLy esmm-\snme' Al\CCAT: ons A-hn THAT. 'ntE Gf,c,m on HAan
No BAsIS 1n FACT, Recors, of Evivence PRESeren ToTHE

1 wirl

COURT FoR. its O=TefunaTION, BewneTRAR S a0

(A) e 6\4&030 oF PROFF Anp Pcp.sugs 1on Imposed onPeriTionek o
ADEQUATELY SufPofT His CLAamS enmnTLing PeTTioneRk T Re\\eF
Reauiren TRAY PeT\TionerR PEMONSTRATE Anv SHOW THE CouURY
WTH EVIOCNLE THAT H1iS RIGHTS oF Due PROCeSS Anp A FAIRTRIAL
were Vio\alfen AURsSuanT TO THE PROVASIONS aF THE SIXT™H Ano

FourTeent Avaema saenTs, esTasusnen OY PRecepenT
e \n e CARCIAY Ano k\scb\ COWURT, THUS TD meeT TiESe
Buroen’s PeTiTioner To SATISFY THE C.oun.T BY LAW would
Need o SHow TRAT @ THATY THE onY EJ 1 0enCe wsed AcAnsT
THE PeTTioneR AT TRIAL Bewng A .35 Bullet Ano Allegep
o vave Geen Founo in feiTioners CAR, WIAS AJOT, wtick
eT\TioneR Sroweo THE CoURT ALone wmd PRooF mm TRIAL
Counsetl Shouwd rave TnuesTicATen Because THE TATED
Evigence WAS on Counsel' S CopY o F THE Polvee RefoRTS
PRovinen To Counser BeFoRE TRIAL, WHICH CaunseL AST
onLy FALENTO TnuesTIcATE BuT ALSe Vm\,en'ro Brw&To T™HE
ATtenTion aF THE JURY BY CROSS €XAMInATION oR TRYANE
TDO EXPLAIN OR C,on’rRAmc.T, But Comfounvep Her DercienTey
PerFofRmMANCE (Y PR JUDL\CVALLY STIPULATING To TS AGMiSSIon -
TRAUS 6V THIS one Pownt et TioneR esSTABLISHED TneFFecTwe
ASS\STANCE OF CounsSel To' A SUBSTANTIAL IWSADUANTALE. .
feTiTioneR Would FURTHER Need TO SHOW That THe Allceeo
Sole ABVERSE WIThEeSS WAD -eo FROM STARYTTO TinusSy AND
Thort ths TesTimonY was TAnTeo, feTiTioneR 00 BY Letlers
Ang AFF\DAVITS FRom THe F,ax, mrrnesss A0 TRIAL TesTimony

flﬂ\
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THAT Sdouo BY thsS own ADISSION, ANK THE PROSCCUTORS  Tha
THIS L\TVESS HAY metr e FRosecToR SRoRTLY ReFoRe TRIAL

—wrere v Awhalleeo CompPleTLyY Avo Took on A LOROLE
D\FFeRenT CHARACTERIZATION WHICH CounseL SHoul
HAave TWeSTI6ATED ThiS wwTnesS Because Counsee
CLAamen FoR A derense Thies withness (3ole) WAS L9winé
Ang et develk TnuesTieATED Kis OuUT 0 F STATE CRAYMINAC
Recory whieh o\ oF ProUel He WAS \n FACT LYWmeé
FROomM START T0 PSS H AS Allceed Anvn PROUED . SweRA
(SITATE MEenT OoF THE FACTS ) wwicr eFfFectidely
esTadLISHED ANnDTHE R CLAWN OF TMEFFecTIve ASSISTANCE
N Counse\ NsT ConoulT TuesTie ATion That PRe JUp\CLALLY
WORXED To AN ACTUAL AND SUbSTANTI AL DISADVANTAGE. .
@ ABAn feTiTioner SHowen THE CourT Coumnsdel WAS InevFrechie
WL NOT ao\ecTine 70 The FALSE, TNACCURATE, UnCOoRROVORRATEL
Se\¥ Se%O{V\G testiwionY o A Conuiet

MWTH A JenveTk
wHen SKHE FALLED To S\mPLY MAKE A 5

none CALL
TO CveckK H\S Testimony, ESPECIALLY I1n L16HT OF THE

CiRCumsTance s, Because (€ Coumser Hav She wowd
oF Founo WVTWESS'S 1 RelbuTla| To exfose TH!S WIThess
BUTr INsSTeAw Chose To Simp WY CorRROWORRATE This _
LYW 6 CONNCTS Te@sTimony, THUS EsTABLISHIn &
%—mcﬁ cLA\W oimf’&e JUNC AL TneFFecTive ASSISTAnCe
r WoRKXED o ACTUAL A0 SUBST ANTIAL DISAOVATALLS

W WORLCY THIS SUbSTANVARD (RRYORMANCE ConTinuep
RiorTTRROUEY PREITUDICI\AL CLBING ARSBUWICNTS That
Hao Vo BASS m RecoRn Thet wWerRe RACIALLY Biaseo
Ano ImpR

R which et iTioner Stowen BY MVuUvEROUS
Case LAaw And The FACT THE TURY WAS AT ADMON\SHeEPD.

@D THUS feriTioner BY The PRe PonpeRANCE OF Euwence ESTA BLISHEP
That He WAS Denied OUe PRocesS & A Fa (R TRIAL BY FNeFFecT wve
ASS\STAnCE oF Couwmsel Ano PROSEC UtERWAL viLSCoMouUCT, AL (
oF wicH ResuVied 1N The XM TRODMCTION ANV LSC oF Th e
FALSe TesTimonY % Evioence UdCp T® ConuveT THE PetimionerR,
whrC TRe STATE AeVveR O stufed The AIlCe ATIONS o R PResent
LeGAL Bvugence o The CoNTRARY coren The Burven oF
ProvucT on_oF PRCEE HAL Been SHIFTeo To THE

STATE,
onLt That PYeTiTioner Stoulo Aot Be Alloweo To RAISE
THE TSSues wWHICH WAS wRone {LAnp cASTeR YS COOK 1989 )

©)
THUS THe Decision Reacuep BY THE LoweR THIRY TULICIAL

OisTR\eT Court WAS PLain ERRONCous Aneo ;1S AcTions Ano

ConducT A OeniaL of PeTiTionekS ConsTiTuTronac Rients Because *

Q). PURSUANT 1O THE Hodine OF THE COURT 1 YMooRe IS Kem? §09,
¥ a4 702,M79-30 Ci1\®BCiR ) Cerv.Pemew |07 SGP. Cx, 2\92 (\§7)

THE LowerR Court WAS Eum—\-\ea obli6ATEO \n OLTAIMING The Allcseo
Sole AvVCRSE WithessS CRwnwnal Recorp to AFFore feTiTiovieR
A Full Ano FAWR REARWG wriCH TRE CaurT Reld - NoFull Anv
FAR HEARING wHen STATE HABECAS COURT FAILEO TO FoRCE PROSECUTION

1o Re\ease key froSecution wiTnesss CRiminAL ReCORP, 28.u.5.C.2254 () (¢)9
VAP
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@) VB MAT I THE PACe OF THe mountan oF Evinence, BotH Aewiy
DiscoverReD AFTER TRI\AL, ANo THE EXPULATORY Evioence , YTHE CouRT
Not onlY Yvon'y AODRESS THE EVipence BuT essenTiALLY
STATCO 4 WWAT AlewlY DiSColerReo cudence Nt Wou Aleue R
INENAT\Fieo AnY ' ThHen weak on To SAY in (s ofPinion Thavt
The PRoSecuToR'S Rema RS That “THe PeTiTioner wWAS onlY
A MACHO MexX1CAN wuo Yok Should LonuicT 1o SToP ALl
THE Aeedless Ki\\ing, BALooVLeTTing An MIURDER NG

Gow6 on Avg IF Yo The JurY Dont Yow Ruue To Lwe
WITH THE ConseQuences 0F Your JeRuiet M Ano otiet
STATE MENTS That WerRe TUST AS #& FALSE AnW ALSO

Not farRT oF The RecoRrn, FACTS oR Evitence ,wh\CH The
PeTiTioner Showen BY PRecevet in The ClRCut Ao BigH

CouRT Anv STATE Sufheme CourtTo Be WRONG, The
Twoee SimPLY SAYS ‘Y TAL

You FAILED TE DemonSTRATE The ReMARKS

S weRe TmPRoPer Bur FOR A Juoce To ConTinue TH S SAme
PATICRN ofF DISHECARD OF oF Petitioners RienTs Q¥
SAYWVG THAT

THaT PeTiTioner Furtwer FaweoTo Show
THAT FALSE TesTimonyY Anv EvivencCe usSeCr To ConuvieT
THE Yet\TioneR RAUY AFFECTEeD THE Juoee MeEnT oF ThE

OURY, WAS InComPRe "ensS\BLE ConS\BERIMG THAT \n THRE

VAL TRANSCRIPS SubmiTe o To uoese_RY THE ATIORNEY.
FoR THE ReSPongenTs SANORA So

oeﬂen,me? CLECARLY
MM
WAS TRE TRIAL Juoee J, DenniS ¥

REDR\CKS, in TRAT;
R\GHT AFTER HCAR WG THE TesTimonY of 0eT. JoreSon THAT

HERA B Founy THAT. 38 BulleT in PeTitioner's CAR
THE Hon., J. Dennis FREOR\CES STATCO <
€3 Qo pet SeC Frowm THE STATE ment O R Position ofF
THE OeFeNSEe THAT THE OEFENDANT VA NoTHING YO 0o w\TH
T™™HIS CRWME, AS UunuuLyY PRETUDICING THE DEeFen 0 ANT \N
N TRE ESTABLISERMENT OF The Two eLemenTs Here Bene
THE CAUSE &6F DCATH AND Size€ 6F THE woun® (TR.oFTRALE 386 )
THUS DENYinG feTiToneR oF An IMPARTIAL TLIDEE AS wWell
FurTHER (T CAW Be Shown THE TuRY WAS ATFecTer OuReG \TS
OeciBeRATIONS WHEN THE JURY SenT ouT A7LeneTHY SeT 'oF ,
_ OuesTioNns .wANTIne morRe InFoRMATIon ConcerRnNing TRE waness S
& Alleoeo Sole Avverse Witness RickY mYerS ravine BPeen
CAUGHT LYING AN THE TRIAL , wHeRE THE TRIAL JTupée THEN
TnFoRmMeo THE JURY THAT THeY weke AoT TRY NG To wIiTH
ol TnFoRmMATIon ¢ DUt OUR SYSTem 0oes AOT Allow
ToR fROVIBING SUPPLEMENTAL INFORMATION TO JTUR\ES'
CTR ., oF TRIAL P. 52.6 ) WHERE THE TURY RemAainep Dead LOCKED .

THUS THE eFFecT, PrReTunice Anne ConTaminATion This FALS C
Evinence Avp TesTimony HAO on PeTiTtionel TRIAL CAN ALAS
Be Seen nTHE Evin Resulk Because when The TURY wWAS
DeadlLocken ForR § HoOURS Because oF The FALSE TesTimony
The Juvse RAVING Heen TnFecred, ITnSTEAD OF 61uing

THE TURY A SUPPLEMENTAL InSTRUCTIon Conecerning A

?ReAsonable JoubT oF 6uilt INSTRUCTION "GAVE TRE TURY
THE Fed eRAL OYAUAMITE ALN\EN TnSTRUCTION Becaus e He.
Oont Beyeve PeTiTioneR)DeFense e RAD Vot ineTo 06

WITH THE CRime Recause oF The AllCse Bulet Found
W His CaR.,
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CoONCLUSION WitH A STATEMENT OF THE REUTF SOULHT

WRERETFORE | APfeLLant ResgpecTFuLLY PRA‘€§ THIS CourT
GRAV\TS s UJR\T QeSu\'hné w s UnconoiTionAac Release
Amw DLSCHARGC. F'Rom TH€ LAY\LPWDF\A\ Ang U ConsTITUT gnAL
ConFuement Ao ReSTRAWNT \mPosen ufon thm n
OC?Q\VEWOA‘A?T@SV\ %mr«mm RtekkT;,o& \nTHE
Alterwneite é@\‘rﬂlkv\‘(; 1?:'1"\-&6 Lower CourT FoRr A
New TRAAL
THeREFORE ¢ AfPeLLANT ReSPEcTRUILY PRAYS TRAT uPon
TRE ConTinuep FalLure oF THE ReSPon Dents To Avduce.
Lecar Evio ence o THe C,onTM&Y in Rebutal To The _
ARPCLLANTS CLAWAS That THE WRIT &F HABeas CoRPus
SHact Tssue Foftawitv S THERCW\TH CAUS\N & Huis
Twme oLATe ﬁe\e}kse Avno OD\scnunaRce Imfosep

weon }\?PELLPMT BOYTHe Reseon OG’rTTS Here AT
THE UTAH 3&6’@ Prison

f\y i ~) 9"4“

¥ Lol

D m@eseem'w\\" _Submﬂre&



file:///mposeo

(¢t)

NNONITAY



BOX 250
DRAPER, UTAH 84020

EXxi®Y One MmemorAnowm Decision oF THE
|  HONORABLE FRANK 6. NoeL PresiOne
FHIRD Juoiciat ODiwstRiet CourT

P ——
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IN THE DISTRICT OOURT OF THE THIRD JUDICIAL DISTRICT

~ IN AND FOR SALT IAKE OOUNTY, STATE OF UTAH

Jerry Joe Medina

e

Petitioner, : MEMORANTUM DECTSION
Vs, H |
Gerald L. Cook, Warden, et al : CIVIL NO. (C87-7241
Respordent. :

Petitioner seeks a writ of Habeas Corpus on grounds that (1) he was not
afforded the effective aid and assistance of competent legal counsel either
on trial or on appeal; (2) newly discovered evidence; and (3) prosecutorial
misconduct.

As to petitioners claim of ineffective assistance of counsel the Court
is of the opinion that petitioner has failed to demonstrate that he did not
received effective assistance of counsel during trial or on appeal. It is
all to easy for a 1oéing defendant to criticize the performance of his
attorney after conviction. Accordingly there is a strong presumption that
counsel handled the case competently. Petitioner has simply failed to
overcome that presumption.

Secondly petitioner claims that there is newly discovered evidence in
this matter. It is not clear what petitioner claims for this newly
discovered evidence the Court must assume that petitioner is asking for a

new trial. 'If indeed there is newly discovered evidence which would permit



(2)

a new trial then that motion for a new trial should be made before the
Judge in the criminal case in which petitioner was convicted.

Lastly petitioner claims prosecutorial misconduct in that the prosecutor
knowingly used perjured testimony, failed to disclose exculpatory evidence
and made improper remarks in closing argument. Petitioner has failed to
identify'the exculpatory evidence that he claims the prosecutor withheld.
Petitioner has failed to demonstrate that the prosecutor did in fact
knowingly use perjured testlmony ard further has failed to show that the
false testimony could have effected the judgment of the Jury.

And finally petitioner has failed to demonstrate to the Court that the
prosecutor's remarks during closing argument were improper, nor that the
offensive camments would have probably influenced the Jury.

L QAO/Q

Frank G. Noel
District Court Judge

7
Dated this : day of Octaber, 1988.




BOX 250
DRAPER, UTAH 84020

CeRYIFICATE oF SeRvice

I dege BY CeRMEY THAT \O TRUe Anp CoRRecT
___ Copies cE e ToRecome Supplementat QRier were
__ Delweeren, Postase TRepain, To THE UTAR Supfeme
—Court Anp 4 Copies To THE ATlORNSY GENCRAL.
. PauLVan DAmn At 236 STATE CAPITOL, SLc UT, BHIE
Am)MLNC.ap»d..._mmtx:aagﬁggmgmgfmmmp \CAC

e OsTRCT CourT™ on THIS i,aex‘dmaFM%a&m

" _JkRN Joe MEOWWA
250

(ONS
, 0 &A?%K ,UTAR 840206
Petmoner “Tn fRofRA fersona
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