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NATHAN HULT 
ATTORNEY-AT-LAW 

PO BOX 171 

PHONE (801) 753-3391 OFFICE 326 NORTH 100 EAST 
(801) 752-7538 HOME LOGAN, UTAH 84321 

April 25, 1989 

Wade Wagstaff 
Utah State Prison 
PO Box 250 
Draper, Utah 84020 

Dear Wade: 

Enclosed is a copy of the court's opinion denying 
you a new trial. As you can see, despite the 
possibility of misconduct by the County Attorney's 
office, the court did not feel that your total failure 
to maintain contact with anyone involved with the case 
including your own attorney was reasonable under the 
circumstances. 

/ ^^ While the court misstates that you were 
\cl / represented by an attorney at the trial, the law with 
k regards to waiver of counsel would be exactly the same 

as waiver or right to be present at trial and a 
decision thereon would be exactly the same, that you 
waived such by failure to maintain contact with the 
court or make such a request to the court* 

The appeal was a long shot that did not come in. 
Hopefully everything is going well for you at the 
prison and that you will be out fairly shortly. 

Sincerely, 

Nathan Hult 

NH:db 
Enclosure 
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IN THE THIRD JUDICIAL DISTRICT COURT 

SALT LAKE COUNTY, STATE OF UTAH 

WAGSTAFF, WADE 
PLAINTIFF 

VS 

BARNES, ELDON 
DEFENDANT 

MINUTE ENTRY 

CASE NUMBER 890903190 HC 
DATE 08/16/89 
HONORABLE FRANK G NOEL 
COURT REPORTER 
COURT CLERK NP 

TYPE OF HEARING: 
PRESENT: 

P. ATTY. WAGSTAFF, WADE 
D. ATTY. BEARNSON, BARBARA 

AFTER HEARING ORAL ARGUMENT ON DEFTS MOTION TO DISMISS AND AFTER 
READING DEFTS MEMO AND THE OTHER PLEADINGS FILED IN THIS MATTER 
AND HAVING TAKEN THE MATTER UNDER ADVISMENT, THE COURT NOW RULES 
AS FOLLOWS: FOR THE REASONS STATED IN DEFTS MEMO THE COURT 
GRANTS THE MOTION TO DISMISS. THE COURT IS FURTHER OF THE 
OPINION THAT BY VOLUNTARILY ABSENTING HIMSELF FROM THE TRIAL AND 
THEREBY NOT BEING AVAILABLE TO ASSIST COUNSEL IN HIS DEFENSE, 
PETITIONER CANNOT NOW BE HEARD TO COMPLAIN THAT HE WAS DENIED 
EFFECTIVE ASSISTANCE OF COUNSEL. COUNSEL FOR DEFT IS TO PRE­
PARE AN ORDER CONSISTENT WITH THIS RULING AND SUBMIT IT TO THE 
COURT FOR SIGNATURE. PETITIONER IS ADVISED THAT IF HE WISHES TO 
APPEAL THIS RULING IT MUST BE DONE WITHIN 30 DAYS OF THE COURTS 
RULING. 



wrriv,c ur 
THE ATTORNEY GENERAL 

5»j rj7f?i ̂  Jo* 

#'' 

STATE OF UTAH 

IL PAUL VAN DAM - ATTORNEY GENERAL 

236 STATE CAPITOL • SALT LAKE CITY, UTAH 84114 • TELEPHONE: 801-538-1015 • FAX NO. 801-538-1121 

JOSEPH E. TESCH 
CHIEF DEPUTY ATTORNEY GENERAL 

July 17, 1989 

Honorable Frank G. Noel 
Third District Court Judge 
Third District Court 
240 East 400 South 
Salt Lake City, Utah 84111 

Re: Wage Wagstaff v. Eldon Barnes, 
Case No. 890903190 

Dear Judge Noel: 

The original findings of fact, conclusions of law and 
order in the above entitled case are enclosed for your signature, 
I have also enclosed a courtesy copy for your file. 

If you have any questions or concerns, please contact 
me. Thank you. 

S i n c e r e l y , 

(AM^ 
IBARA BE^tNSON 

f s i s t a n t A t t o r n e y General 

BB:bks 

Enclosures 



R. PAUL VAN DAM (3312) 
Attorney General 
BARBARA BEARNSON (3986) 
Assistant Attorney General 
Attorneys for Respondent 
236 State Capitol 
Salt Lake City, Utah 84114 
Telephone: (801) 538-1135 

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY 

STATE OF UTAH 

WADE WAGSTAFF, : , 
FINDINGS OF FACTS AND 

Petitioner, : CONCLUSIONS OF LAW 

v. : 

ELDON BARNES, Warden, : Case No. 890903190 
Utah State Prison, 

: Judge Frank G. Noel 
Respondent. 

The petition for post-conviction relief came on for 

hearing on August 14, 1989, at the hour of 10:30 a.m. before the 

Honorable Raymond S. Uno. Petitioner, Wade Wagstaff, appeared 

pro se. The respondent was represented by Barbara Bearnson, 

Assistant Attorney General. The Court being fully advised in the 

premises hereby enters its Findings of Fact and Conclusions of 

Law as follows: 

FINDINGS OF FACT 

1. Petitioner is confined at the Utah State Prison 

following a conviction for burglary, a second degree felony and 

assault, a class B misdemeanor. Petitioner was convicted by a 

jury in First District Court, in and for Cache County. 

Petitioner was represented by counsel up to the date of trial 



when, because of petitioner's lack of cooperation, trial counsel 

was allowed to withdraw. Petitioner voluntarily absented himself 

from the trial. He has filed a petition for post-conviction 

relief pursuant to Utah R. Civ. P. 65B(i). 

2. Petitioner claims that: (1) he was denied the 

right to counsel at trial; (2) that the Court of Appeals failed 

to address this issue; and (3) that appellate counsel was 

ineffective for failing to raise this issue on appeal. 

3. Even though appellate counsel did not brief the 

issue, petitioner supplemented the brief with a four page letter 

to the Court of Appeals in which he presented legal argument and 

support for his contention of error. 

4. The Court of Appeals found that petitioner was 

represented by counsel but voluntarily absented himself from 

trial and was, therefore, properly tried in absentia. 

Based on the foregoing Findings of Fact, the Court 

hereby makes its 

CONCLUSIONS OF LAW 

1. By voluntarily absenting himself from trial, and 

thereby not being available to assist counsel in his defense, 

petitioner cannot now be heard to complain that he was denied 

effective assistance of counsel. 

2. Petitioner has not been denied a substantial 

constitutional right and is, therefore, not entitled to relief by 

way of habeas corpus. 



3. The respondent's motion to dismiss is granted. 

DATED this day of August, 1989. 

BY THE COURT 

FRANK G. NOEL 
District Judge 

CERTIFICATE OF MAILING 

I hereby certify that a true and accurate copy of the 

foregoing Findings of Fact and Conclusions of Law was mailed, 

postage prepaid to Wade Wagstaff, P.O. Box 250, Draper, Utah, 

84020, on this /Q!7<iay of August, 1989. 



R. PAUL VAN DAM (3312) 
Attorney General 
BARBARA BEARNSON (3986) 
Assistant Attorney General 
Attorneys for Respondent 
236 State Capitol 
Salt Lake City, Utah 84114 
Telephone: (801) 538-1135 

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY 

STATE OF UTAH 

WADE WAGSTAFF, 

Petitioner, 

v. 

ELDON BARNES, Warden 
Utah State Prison, 

Respondent. 

ORDER 

Case No, 890903190 

Judge Frank G. Noel 

The above matter having come before this Court on 

respondent's motion to dismiss petitioner's petition for post­

conviction relief, with petitioner appearing pro se and 

respondent represented by Barbara Bearnson, Assistant Attorney 

General, and this Court having reviewed all pleadings filed in 

this matter and being fully advised in the premises and the Court 

having entered its Findings of Fact and Conclusions of Law, 



IT IS HEREBY ORDERED that the motion to dismiss is 

granted and that, therefore, petitioner's petition be dismissed. 

DATED t.lij!, day oi Auyu.sl , 19H9. 

BY THE COURT: 

FRANK G. NOEL 
District Judge 

CERTIFICATE OF MAILING 

I hereby certify that a true and accurate copy o! * he 

foregoing Ordei was nirnlcJ, postage prepaid to Wade Wagstaff, 

P.O. Box 250, Draper, Utah, 84020, on this ^T^^day of August, 

1989. 
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