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BRIEF OF APPELLANT
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“ Pirst Judicial District of the State
of Utah, in and for the County of Cache,
Utah

Honorable Lewls Jones, District Judge.

Harvey A. Sjostrom,
Attorney for flaintiff
and Appellant.
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Defendant end lessondsnt.

IMARY  OTATER

T?fiig .#.3 3541 & Y:u wm@nt

R IR | Sy
3y W crhoonle Pandant’a Torny,

penisred tn s ogult Tor amagss Drowht
By Joo-azh Y. Gittenn agalnat oyes

Landbers.

Painti™? gllispen thint

vns negligent in werlous tmys in oo

enTlision at IntthPios
a agpy Arires hHhy Tafondent and platatifl
a3 a paleatrinn, at on inteorenscilon in

natd 4oy ol vhere Slaint i sulfarod
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graat B 111y 19Jury proximately eauaed
by 221 neslipgsnen. Bafandant ‘ontes
sny n~-ilgence on hir part and elleges
tu~t IT any lavpages wers suTfevel by
o=t P such danares were caussd by
or contribuat~l to by the necligence

plaintitr.

STATEMERT OF PACTS

The pertinent facts in this cese
ere substantislly ss follows: rlalintiff,
who lives about 24 blocks west of lain
Street st First South and o0 the north
side of Pirst South ln Suithfield, itah,
wag on his way to obtzaln a water tep
from the Anderson lLusber Co., whose
place of business is on cortih haln in
gpid c¢ity. This was about 6:30 or
6345 .. on FPebruary 27, 1553 and it
was growing dark. Lesving his houe,
which 1s 24 bloecks west of the place
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27 aecllent and on the rnorth gils Af

gald "iret South (Tr. 92}, he wall-~"
T Blant Anet on the north side o7 Pirst
“outh to the first intersectisr, then

erosasd the street *»n the 'k g1~ gor

rtrest yhere Tere oo o

The rerssn he -

Tirat Sovth Streeot at Pnd Yest

thoust he wa0ld Tewe to o3 morth necin

sretty youeh and o 121 of Aftgkes’

(w0 CE) w210 te mat Afnputed, None

end Tenand Wert hae met o Pv, Karesn
Tarowthera o027 - weat In tve gouth
gidewnlly 2F Tirst “anth, Bazahine thoa
283ewnll at the ooarmer f Pipat Touth

el Xaln Street 210100100 1004 ~d hath

Library Services and Technology Act, administered by the Utah State Library.
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ways (that 1e¢ north and south, (Tr.94)
and ste..1 out into street (Tv. L4).

He Lind seen what turned out 1o be tha
car that defenlont vas driving twy ti.es
bofore the last tise he looked, onco
wnen i@ car wes asovroninmately Uorae
gquarters of a black sway ani tha 2nd
time vhen 1t was axut omg 1.2l bloek
aviaTe  thne third tioe he saw the car,
the car was getlins closer ithan he had
Picured (Iv. 24 and Lo stepped as

fast =3 he eould Lo the center llong of
Jain Street where he wes struck. (Ir.95)
Jetalllog further in resarld Lo walking
easal on Lhe south sidc of Piral Zouth
the Tlrst tire he look:d and gsav Jde-
fendet's car was when he had reached
the gilewalk at First Zral» snd he
Judzed seil car Lo be auuroxlalely

three -~usrters of a2 bl.o:k nocth o7 "
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and that @3 he started into the sireet
the car wes approxinsately omne hall
bloek avay. {ir. 110, The lost tire ne
sav the car 1t was counlag throuph the
nortl crosswelk and wihen he was about

6 or G feet frow the center of tie rosd
{(Tr. 114) he stepped up fast in order
to avolid belng struck but was siruck

s herets>fore noted. uefendant's car
appeared to be irn the sast lane at
spproxizately the 3/4 block ani 1/2
block pointa. {Ir. 115)

At this tine it should be uwentlioned
thrt Faln Ttreet, runnlcs north and
goutr at thz ploce of acclient, was
g0 feet wide which consistod of 20
faot Proir curd to westermost part of
cocent, 12 feet each for (he twy west-
eruost laces zodng soubihe (Tr. 120)

Firat South is 50 feet wide. (Tr. 166)
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YVitnesar }iller, tentifyinr~ for the
pPlaintiff, sald he saw Hlaintiff +nlk
on south sile of ssid intersecctlon in
o ensterly direction snd get just past
riidle of aouth bound lane vien he
stzrted to move fester, throving an
srr u> snd "weoted 83 if he was blinded
by lirkts". {Ir. 77, 78} After ncoldent
Filler cheerved plairiiif neer Jdouble
line. (7r. 86, Officzer Lovwe srrived
vers lete st scece. (Tr. 87)

Before going to triel, counsel
for -loirtiff inforred lefendant's
eoumgel tr=t on Sunday followlng the
peatiant thaet Zelenlant hed called ot
plaintiff's hy:r and by way of
rinrsion of 1lisbility, arong other thiagzs
hed said tust the crr carrled loonearos,
At th~ trial it was arrsed by vourt

ert mounsel that ira. Gittens, the wife
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of the plaintiff, snd vhor hod hesrd
8ald rerrrk of liability oy defendent
shonld out »f the presence of the Jury,
~ive the substance »f the remark by
defendant so the Court night Jjudge of
its adriasinility. This was done (Ir.
134) fThe Jourt rulsd that such testl-
mony weoe inaodsisgliole to gshow an ale-
mission. (7r. 132, 214}

¥ra, Gittens testifled in open
eourt th-t defendant came L0 her resi-
dence on Sunday ollowing the secident
and gald that he was late in lesving
work theot day snd was in a furry to et
home a8 his wife had an ajppolntoent Lo
2o 12 club and he was to tend the
“ehira, (Tr. 1%9, 140)

Dr. OHerl Judre, testifyiqag fop
mointiff, scid that vhen he arrived
ot the scene of accliiont lolintifl was

lvsing about 3 feat west of the center
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Tape, (Pp. A5)  2Anl thot he pd meltl-
e Srantores of the ribs end hed spincl
~tiset, (Ty. A7) He could mnot reyr that

2 btrra wee intoxicsted {Te. 68) s b

5]

g 4 ghonk,

Mapaiave D, 3ireh, teetifying for

S

1~

e ledintiff, sald that he wmo ariver

Af the sevulance fro. Logan to Smithilelu

k)

N2 thet he Pound br. Glttens 1ying
% auat an the west tide of the double
Vira", (Tr. 177)

An ~xovination hy Dr. dwin .
fudee ghowed that Plaintiff's a=comi,
thind, foneth, Tifth, sixth, seventh,
atgt=, ninth, tenth anpd cleventh rivs
wepe Preoptured on left =ilde; the soodnd,
tr4pa, fourth and £ifth rivs on the
viemt gide ond thet e rib on the lelt
g% 1a had mmebured his lalft lung.

Thape ware nlso other inluries. {ir.

152, 154) )
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Testirony om part of defeniont

o)
-

Jid his vitnesses was substertlally ss
followz: First as Lo the defendsnt:
Thet he left hla yolace o7 epuloy.ent

ywhichk is on Falin Streset and somewhat
norih of the plece of aceldent aloul

T TJi. oy o 1ittle rlior thereto to oo
o his hinre loericd one Llock south

vl £ Floek eopot of the oo ol
cnllislion on the Yy in cussillion. ot
he liad been culled vor to stey sbout
& hour over the ususl ou’tting tlune
because of an erergency. e ot In the
ear, turned onm T0s 1iis and vent south
2 weakeryoat lepe o8 tvow Do Vhen he

got betwoen Santer Gtrest and Troat

South there was oncomlin. trefflic and he

ta. (e, 147, 143) "As
1 oot dowm o e intergectlion, preity

naar thru, w°1l, this con derted out
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frov the graveled portint of the road

and onto the highwey. And I ius

'SL‘

he ves ten or fifteen foet, but it
gesred 1live I could reach out and touch

4

Plum, on? in the first instence I thought

iy o the lelt Lo
£

wmie Yiv, ppd an J

S -l - - -~ s g
ry brelos and s I kept coxing cround,

well, Te jJust kept runping

&
s
i
Lo
o+
|*
4

re ard Yo it re rdsht 1w the Tront

fender. I went over to the genter of

r=d dome.” (Tr. 145} "is I seen Lhin

I

he looko2 so Zern close the only thing

2

7 eould trinlk aboul wos wiselins 2L L0
{Tr. 159} That he hit hir with his
rirwt front fendsr end ot sa!  tlpe was

going retweoen 20 end 25 wiles per hour,

ot e

(Tr. 160) At trisl ss vell as at tloe
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of iz Jepesition he testifled he 4148
not see pPlalntiff until within & to 10
feet away and Gittenz wes within eross-
valk and thet Glttens was 2 or 3 Test
oot of paveront vhen he first cav hio.
¥hen ho first sev Gittens, he ves jJust
running.  The risht front headlipght
and top of windshield hit Llttens. (Tr.
150, 153, 154 That there vss an arc
1irht =t trhe souvthwest corner of lrtere
cection where mceident oceurred. (7r.
155} And oncoring cays from ths south
gleved iv his eyes hinderin: him from
seeing sirintiff. (Tr. 166, 167} The
orcorirg 1lichts first Lothered hir o
couple of hundred feet portk of Inter-
geetion. That in {ect he 41dn't know
¥hy he 414 not see ir. (litenms untlld
Cittens oot within 2 or 3 Teet cway

fProm .aoveoent. {(Tr. 169)
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ewemmmm e T T T e e

¥re L.G. Love, the persholl of
Sriithifleld, testifying for the Jdefendant
214 he arrived at scene of accldent
avout 7 P.¥. (Ir. 174} 7That when he ;nt
there, there was & 1ot of psople and Ur.
Sudge was there. That the arbulsnce
errived lmmediztely after he arrived
at the scene, {Wr. 176} The izpsct
cceurred on the south boundesry of the
erosg walk. {(Tr. 178) The Lody wusse
lving neear the coepnter of the twe west
lanes. {(Tr. 179, 120) That the akid
marks started 21 feet north from vhers
bodiy was lying and eontinued Tor 22 feet
after that point zo the narshall testl-
fied ond wnz abley aszssistad on these
points as well as others by defondant's
attorney. {(Tv. 170, 181} Officer “owve
wa permitted $o testify ae 1o the goo0d

af ecar witnoutl any proper cuallfications
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whatsocevers {(Tr. 181, 182, 183, 184)
On oross examination ir. Lows
testifled that he sent an exact couy
of the acecident report he had in court
to the State. (Ir., 185) tThat hre put
on the report ho sent to the State
afflce that it was 21 foet north of
irpact whore defendant first observed
dengers (Ir. 186) That he has known
defendant all his life and i3 sogualint-
ed with hils parents. {Tr. 18S) That
he was zoling north on Fain Street,
rorth of place of asccident when he was
inTorued of the asecident. (Ir.lly, 190)
He directed ithe traffic mostly west of
the body. (Tr. 192} e would not say
thet he had not told a son of the
Plaintiff thet plaintiff waes lying in
ecenter of roasd. (ir. 1.5) He 41i not

talk to defeondent In mekiap out his
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report. {Tr. 195) That he had never
talked to the defendant about the acci-
dent nor defendant to him. (Tr. 159}
r. Lowe in the alfternoon hearing sro-
duced what he sald was the origlinal
exaot report sent to the state oilice,.
(P. ex. 3) (ir. 213) ‘The photostatlc
copy of wnat sr. wowve sent in was ot
suhatantisl varlaoee wiin the ropord
he produced in cowrt in several partic-
ulars and at veriaence with wnatl be had
testified to. (7. eXs 4 He tostificd
and the report hso retalped showed he
arrived at scene at 7 7. M. (¥s X, 3
The photostatie copy showed 7:30 Y. k.
Further, on photostotlic cooy ¥r. love
has 6 £t. as the distance danser vas
firat observed. Hls tesiimony at trial
was 71 feet inm that regerd apnd the gase

waa shown on nis so-called ‘orilosl’

Sponsored by the S.J. Quinney Law Library. Funding
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(Tr. 216, 217) On the copy he sent in
he had no traffic lanes but on the
"original® he had 2 lanes on west side
of street. On none of the reports does
it show that he got defendant's version
of accldent, yet on each report it shows
defendant had 10 years driving exper-
lence as also drivers license number.
(Tr. 218) On the copy he gave to lrs.
Gittens sometime after the accident
only one traffie lane was shown on it
the same as the one sent in to State.
(P. ex. 5) On both photostatic copy
and the one given to ¥ra. Gilttens the
car shows no left swing until it got

to south cross-walk. (P. ex. 4 and 5)
On pace 222 ¥r. Lowe itries to explalin
the varlance as probably being a mis-
tole of the eclerk in his office in the

use of the typewriter but the flpures
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CNAST————— e T m i e bl

vritter iv o7 217 the gzid exnibite

2, 27h) Yo akid weorke

gro ghnem an ony 2f the Wpenorte™,  Op
gra0alTad Yoririrel® nothine soreeve

Yaw tvr sasident borpenad,  On vhotoe

etatic cory ve geve Weep snirc south

on “ichwvey vo, O, Pedestrisn colne

erst Av Dipet Soptk, etsrned In front

f cer”. The rhotostetie copy elso

y

shave report = baire Apted Z/7/T3,
tn oaricipel thore fe mothirs ss to this
rriter.

ATy, Tes tanr teotified for the
drferlomt Put trere fpo rotrineg In hie
teatimany to ohaw vhape the hody weg

wtSrnny 10 «
Tty fp pererde o tve sonthhonnd
Tonen. (Tr., 275, 270)
Vedlan Thaymlns teetified for the

Aefendant anvine thet Wo with ore G111

“reimar wng gitting in Ziwmpson's ear
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rhont 40 To~t gouth AP ths aald Inter-
aention and on the asnst 3ide oF strenh.
The arcr pma MIntad vmrndy . Thnt he
ahgervad fwo oove anvine aoth in the
raat Iema, (Te, 2929, 2930} TThe Pinag
thing I heanred sma thrt of braves aousol-
Ing o3 he hid somethine, T 1a0%=d ond
thome and T, b fana wma in tha pand,M
The anp went southeoocst ahont A0 Poot,

(T, 270, ALY That

e T g |

e haa neaTs

)

taTr=Ad tha moitar Avar with anvorae,

P

(Pr, 73R} Thot he naver talked with
ey, Bittans arnd $2Y4 Bor bhot MHe,
Httone wmnr Tuing In tha ammiar af the
™nd, {(Tr. 224) Hothine 1= snld by
this witneag nn 1o ohaerving eny okild
marira,

Y, Aalph Chadwial, amathen widtness

o e dafoninnt foat? pd dv cuhetonge:

et n Tafd wayrk in g ators In ith-
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b " P T e iR
Vel and aftoy ollowd 28

soutierly direction

turned off the hizshway v 2oler to iins

Glitens

gone

Aol 4

rocident the next movning
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O eron rAnetior ¥, JhoAvicl
rdr 1tt~d that he rove g vrition stote-

far g cariolin Fr. Yesal nhopt five

aftap Lhe sent ir vhiceh he anid

(LR b
reone other things 4hot "the body vas

Tt An o the R

¥

af thr roca" $Pr.R43)
Mot b ztanmed his anr phout 15 or 20
fagt auth Af the Intepeontion end by

s s
s Ve mnb to T, O%ttare there

e tnt PP Ay watmibiel ooll2d hia

Eo . S
asn, TAarmllva, o tostifios

noanhe

qremnn mi A rayrine aftor the scoeli-

3“

Bewmdk Tom anrtIn? o1 Fapalnl Yoo vy Arey

nt

s men far hiv znd painied ot to hip that
hig father wea Yyins af

tha pacd, (Tr. 200)

- T, -
=4 o

-

g, Miteng vag olan ard

I ndnt s 0ets et

on3 she teatified
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in suvstance that she called kBr,

Tharnlaf ensul o wecks afber the acc-
ldert wnd be sald dlittens wes lylog in
the center of the ruad. \ir. 252

Surisy vee trial there was testlimony
v bo whether . Gittens was under the
Influeunce 2f beer, dbut there is no evi-
dence that at tise of aceident he was

under itz inilusnce.
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STATTIERT 07 POIIITS

1. The Court erred in refusing to
give »lnintiff's requested instruction
no. 1 in not directing a verdict in
favor of the plaintiff and arcinst the
defendant as requested in saild instruct-
lon.

2. The Court erred in refusing to
give pl-intiff's reguested instruction
no, 17 and which reads as follows:

You are Instructed that, if the
pleintiff wes suddenly put in peril
vithout having sufficlient tine to con-
gider all the circumstances, he ig
excusable Trom oultting some precau-
tion or meling an unwise cholce under
the disturbing influence, olthough T
his mind hal been clear he ourht to
have done otherwise. Thils 1s espec-
1ally true if the perll is caused by
the defendant's fault. In such cases
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even 1f in bewllderwent he runs
dlrectly into the very Jaugcr which
he Tears, he 1s not at fault or neg-
ligent.

Ze The “ourt erred in refusing
one of plaintiff's witnesses, 3arah
Jane ulittens, to testify that defen-
dant voluntarily told her that the car
he wes driving at the time of the acci-
dent was covered by insurance, 1t con-
ing with other language in the gub-
stance ol adaission of liability.

4, The vourt erred in refusling
to allow plaintilf to testify that he
knew the law 23 respecﬁs to right-of-
way at lntersectlons and relled on the
same,

5. The “ourt erred in allowing
defendant's witness over the objectlions

of plaintiff's counsel to testlify as to
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speed of defendant's car =t place of

-
3

accident without proper cualification

of said vitness L.0Q. Lowe.

g
O

« The Court erred in refusii

2

votion for a nevw tricl.

n

plointi
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POINT NO. 1
The Court 2rred in refusin to
Yve plaintitf's requestei Instruction
Humber 1 1o not Tirv-ctin, the ey to

Delng In oa verdict agalinst the Iofonlant

ani in Tovror of the plaintiT0.

ARGUMENT OF PQINT NO. 1

It iz the cHitentlion of Hlaintirst
thet vwainther the Court belorr Heliecvad the
aviisnce sut nn by the 21aintifPf or deo-
Tendent that he was entitl=2? t5 have this
Irastruetion given. That the deleoninnt
wes guilty of mneslizemoe oroxizntoely
canging the injury to !r. Gittens there
cen bHe no questinon. Defendant's own
tegtirony eoncluslvely shows thla, For
e anoaroached Tirat Jouth on Fain

S3tront the cars from the sout™ ~lared

1~ hig eyos and inpalired his
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vision. (1r. 165, 157) Thet he did not

gee plalntiff crossing the street =t the

BN

intevsnetion until he was wwithin 7 to 10

PRARERRTE vie i if

feet away fron him and vhen
wos within 2 or 3 feelt of the iestermost
sart of the pavement. (Tr. 159) Thouprh
his speed at this point was dDut 20 to

25 wilss an hour (Tr. 150) and plointiff
hied to troverse about 1L foet from west
curb to that place. (Ir. 152) And
though plaintiff was trylog to avold

his car yet defenlant followed hilm up
end the collision took zlace. {Tr.l4T,
150) A1l thie was to haove tolen place

in the westerrogt lane az heretofore
suserved fro. defendant's own testimony.
Nefendant further statos thot 2lolntiff
"darted™ Hut frow the sraveled portion
of the road and onto the Rishway.(Tr.148)

me word "suddenly” 1is used 1n the
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statue in regards to what & _cisstrian
ghall not 4o and it is only fzlr to
ascune that somehow, or rather he thought
that a similar word would Ve a cunplete

5

ocolense to the action. ut il he saw

<

hin "dort" he savw a beginuing of a sudden
and accelerated nmovemenlt which he doses
not clain. Then too, he did not seek

to throw rmy Lleme upocn kre Gltltens

vihen he savw ks, Glttens the Sunlay
Tollovivy the scclient nor at the place
of accident.

Az to the testinony of lr. L. U.
Iowe, the larshall of Suithfisld, il
subjoct to bellef, does not ald the
defeniont's cause. Bubl plaliotil
tolas thot the testlumouy of br. Lowe
carmot be oiven credlt and that »r. Love
iz utterly unvorthy of any beliel ase

t-cil g to zid defendant. Jor 1t is
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atterly at varlance with plaintill's
exinibits 4 and 5 Jjust relerred to in our
gtatenent of feacts and vwhich verce reports
mede oubl shortly after thie ceecluent oy
Lr. Love (no. 4 heing a Jghwtostatic copy
of the so-crlled Laorshallls “original’).
@ have ointel theme differences out

in our stateusent i facts Liviag trang-
cri;t pages, subl we will nake this
further comment upoun the credinillty
of ir. Lowe. Jan cuy reasonable man

telleve that he 4id molt coumsulit with
defendont in .akling out his report to
the 3tttz though he denied the snuc

(fr. 2.5, 1..) i: order to oostaly nis

-l

crgion 5f how the accldout hapgened
The exhibits no. 7, 4 and 5 ghou tnut
re 4id for on each regort he has 10

sars driviang expcrlence of defendant,

TR e )

Tvo Marshall also has on sald report
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A~Toandant's dArivers

Are we to beliocve

thnt "o raeclivel thess froa defendant

nH>thivg else when he pgave deler

the recort to £i11 outh as

[es]

o Sy - E - F . e
yTre 2048, or any othoy time? And vy,

It omay be askod, dld not Ir. Lowe £ill

out drivere vorslion of the ace. .

on trose revorts? Thore io a most ob-

rious lace 1n for svch
verglon., e lnescepable logic and

conclusion is is veirsion,

ot hegsuse of hie ehin for ssld

o1l his

[

rYe cov A-Tentant's cor ond another

a~13 err aboul 75 L2 120 erds

of highvay vhere he
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rost paved lane yet he tegtifies ujson

1oiting for those cers to peoss. (Tr.230
1o %2 ‘g tret he

Tor e porth hount

poelt? oo is reinforeced when he vog

ot oblrrcted Mis gttentiosop o

e

= tvo sout™mound core and he repxlied

s pullel

tmet the car ozl of Iundh

a

out on the ~rrvel.

notoye1T e yeg ool dap b oses 1 there

. P N e N A 11y ~ ek glelb! .
e got ebody coming, turved eroun
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Uot's 221." (Tr.227, 234, Whilc he
Geoied W0t e had ever talled to Tre.
Cltteng Lrior to a doy or two Lefore the
trizl, Fre, Gittens, 28 Lhies Leen poliunted
out, svore that ghe called LI ou the

rhone a cougl

Then ve hav:s Ur. Jhe
ro2fo g written ctatesent to a L. Hzal
ttens wes lying ia the center
o7 the roni, (Tr.24%) Hut wvhich he
Miterpreted” ot trisl as being in the
weaternoast lane of south bound traflfic.
-, too, is unworithy of credibllity Qa
sv_ oortlog defendont’s > e fui-

»
i

e s82id he

..

o) "j" st

v’ tness the morshiall,
t'e mornling Cter the ccelident and

talked to hir (Tr. 241) yet after that
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he gtnted 3In ywriting to Naol thnt
"itteng vnn 1vins in the middle of
ryed, (Tr, 243}

Ve, thorefore gor, thal every

neterial trega Tor tha defendant,

weludine the defendant him

‘Q

alf, =g

in sore way irneanched: r, Lowve and
Tp, Chedwick by rrovious written state-
morta mrds by thareclres., Ags for oes
Yr., Iowe 40 egonecerns? vwot only Mad he

n2ds a rewdrt to tha Stote at arent

voricnas with iz teatirony hut he
2lzo 973 T'r, Gittens son thet plain-
tiff wvas 1yins in the mifdle of tho
rond. (Tr. 252)
Mt~ other hand there is the
t~gtiranr of Dr. "o%~rt 3udse who
gt~ted trgt vhen he arrived at the

lace »f nceldent that T, Nittena

vas lying ohout 3 feet west of the
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center line. (Tr. 56, 70) The testi.ony

~

20 Fr. Tiller placed pleintifl 1w the
center of the street. (Tr. 35) A Ir.
Blre, the ambulance driver, who came

~

fron Logan, ol-ht wmiles south of 3uith-
Tileld, testifisd Vot ¥r., Glttens was
in the center of the road or a trifle
vast of double line. (Tr. 127

B3ut assunliig, for the purpose of

argument only, that the testivony of

nent and hils yootinont witnesses
12 true. ‘That hove wet? Ve hove the
defendant -zl ately 120 feet

north >7 the plrce of Iinpact when

r, Oittens 1elt the curb on the west
gile of ths streat ~t intersectlon.

We agsune this Tor the average man
+~7%ka gomethiing like 3 miles an hour,
™ defendant gays he vas goling hatiesen

20 and 25 miles an hour. In other words
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then 2172 AT and —loin
arrived according U defen’lrot vithin
2 t0 3 freot of the veogtorrost prrt of
the oevereont hefors he sew hir, From
thleg it I~ obvious that -laintiff had
the rirht-of-1voy and had a ri-nt to
agsewre thet e on-comlngs cor vould
aceord “im thet richt, It rust be
w2t ad thot defanlont testified that
whien he Tirst savw “laivtiff that he,
the “ofaniont, was "oretty near thru®

FR

the Interscetion, (Tr. 148) Thet he
could -7 8t reach oul rr? touch him.
(Tr. 1470} Tre question then In vh-re
218 2l-edntiff etort running fromw if

!

rooning he @iA? ot the curb, for lir.
IM12rr, o vitrecs Tor the pleointitf,
stat-2 trat Hlointiff valked out Crom
the curb. (Tr. 77) And so 417 tre

plaintiff. Vr. Miller stated that he
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s 1r. Gittens secelerated lils pace
vien he vog feosed the lire separsting
the two west lanes. (Tr. 77, 7&) The
conclusionn, therefore, Iz inescopable

thet under section 41-5-78, Utah Code

5

Annotated, 1957, laintiff had the

AN

rizht-o>f-17 7 regardless of whose theory
of the cage ls acco.ted and he had a
ricnht to assune that defendaont would
accord hin that right., Dld leintiff
exercise due care under ilhe clrcucstances?
Ve Lelleve he did. TFor as has been

wointed out he looled 7 tluece., Once

“zn he got to west side walk onl cer

oe somethin, like /7 bloclh away;
cooin when car vas shout 1/2 Block

at oy and when he stepped from curb.
Then he looked sgain when he Liad peszed
the line separating the tvo west lanes

ond seeing the cer at tre north cross-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Act, administered by the Utah State Library.
Machine-ge nuc/l( d OCR, may contain errors.

Library Services and Techn




wall accelerated his motion, oul was
struck as his oot reached the center
of hignway. (Tr. 110, 114, But taling

defendiant's cvidecnce of the casc, still

]

plointiff had reessonucle grounds to

3

[¢

tnink that as he steppcd into [1_.way
fyow curb, defenscal would accord him
the right-oli-weye. The next questicn
may oc, 8ssi.iuy welfewdont's testimony
was taken, wae Jlaintiff gullty of
contributory nexlijence wi.ecn he cuo-
gerved defendont's cor at the north
crosg-cllv YWe Lellcve not. e accted
in an ewrcrgency woolly created oy
defendant and he acled in a reascnanle

is the

£

[©]

vay rcizrdless of what versio
correct one. Jut we urge thot lein-

ti7Tf's evideonce shows oy overvhelidn

2]

veloght thot he vas sed the li:x

separating the 2 southbound lanes [or
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in awdition to what we have alreadly

Lelild on this not even v, o3

dwich saw
1. Glttens troveose the spoce bhetween

e eurb and the westernovst part ol

pa—y

voument.e (Ur. 240) o did

o ne 1oe

i,

gsee 1r. Glttens? [hs obvious reason

is thot el Glttens was directly in
front of ... Luadery's car as both
cors were coinliag zouth in inslis giulhe
sound lowe and therefore he coull not

see hin or ae was ayling wo attentlon.

. .. v .. LT S} R Y SRS |
And thoush sr. Chodwick TIntergrsts

niddle of road =3 to whefe . GL téng
was lying after l.govoat as Del.g In the
midils of the west southzound lane yet
he uscu "miuile 537 the road in des-
crisicg where defendant's cor sbtopued.
(Tr. 270) On the vhole evileuce, 1t

iz =vidient that .r. Lundberg wag travel-

log betwoen 40 and 50 wiles an hour
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inste:? of vetveen 20 and 25 mileca.

Tor Tlsconsin cagse, Clifton v.
Swity, 205 NoW. 923, 186 570,

the ploivtilf cot out of &
end wvas welking neor It vhen

ar

curvi-

Crte™

- - N’ s T - 1 )
ard she vne by *t. It oo held
P A0 2 _.n O P BN & . L)
trat 4 e findireg of the Jury thet

gl tIfT wes ~vilty of eovtributory
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1013 Inatify MInddng thet defendnnt
ves merlicant An vot ersiee nledntiff
i1l Aeferndrnt weg 2N fant fror wirdin-
AP, ~=3 thet Aofenont'~ teostimony
tret P13 tI P etertad hoek in front of
defapdrnt'a cny from r mlsoe of gsfety
an evrh wae inereiibla, Wot only Ao
fefendent rnd hig vitresges ghow con-
trodicting v thargseVvee vt tradin
teotipany eortredicts erel other, &nm
evermmle of this g vhere Forahell states
Prat bheve vope o714 verks 21 feet be-
faye ~lnee Af Amroct end defendent'e
toctirary that e 217 vot gee mleintiff
1T st ihin A oar 10 feet of him, OF
pAtpan al2A revba wovld rot be rmade
rofnrn Anferdernt antr Nlelirtifl,

In Byl le v, Orasidy 200 N.W, 405,
the Crurt sonroved the doctrire trhet a
ennirt ghould Adirect & verdiet in favor

of o perty in vwhose evidence overvhelu-
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Ingly nreponlerates, twugh thore is

sowe ~rilence in Tavor of the alv

. »
DOrTT

-

~t 01 27 UL {(203) 172, 1t en held
i

~ror for the court

an Intarropatory 42

Wl

*. - ,.J. a2 no - KA EW PR X B o o
tha e TP owag oullls I onot o rarning
ey s hand, v

o -t - 4
3% eny aporogchl

[EAS)

3,")'!" 4353

s The

Al el Ahas

Al sremmad Mer Muchanld., Tnidasr theae

1hameas At s hell it oo mot

Y3 pacaynaly found that ghe Ted to

serlnm

amaaerrn 2

1179097 hay b T,

T tnana, Tinae testirony ls in-
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1
jac}
Cs
)
p o
)
cr
o)
-
T
e
£
i...h
w

ilg BO exitreordin

r2ly An conflilct with

4

fate}

orahat

ity or so atterly
should not

T E

5% 1.7, S.

ere “lgereponcies ~mint Detieesn

4

othezr

o 8tend &

hellieve tegtirony

orent, un-esg it

[ Aalatatalaic]

4

e oa cttneos po¥re tuo staterents
1t v Ath sach other,

the trier
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of facts is to determine which 1s to Dbe
helleved, but only when it is reasonoble
to have it so and vwhen offering inference
can reasonably bDe drawn therelrom.

Deulene Jong Comst. Co. v. Reynolds, 199

It is Turther held in RHe 3Bregeff,
17 ¥.Y.S. (2) 816, 258 App. Div. 551
thet witnesses vho are perjurers cor-
roboration is reguired Dy crelible
vitnegses,

But there iz another pheose to be

consi‘ered closely assocleted with what

1~ have seaid on this point and thot 1s
tat t2 ghysilcsl facts are utterly
ersinst the testimony of the defendant
cs to how the sccilent happened. As has
been pointed out before, he testificl
that he coull almost reach out and

tHneh ¥r. Glttens when he £lvot saw
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him and thet he, thc defendant, wes

then pretty near thru the interscctlon
and traveling in the outside lane.(Tr.
147°)  That he vus gzoling between 20 and
25 miles an hour {Tr. 1520} and that at

first sisht of Tittens the said Cittens

ves rumming cul was 2 or 3 ft. west of
the westeriost portion of the paveument
and that he hit him with the risht front
hreedlisht and top of windshiecld (Tr.162)
and that Fpr. Glttens "Arfter . swerved the
car, he stayed rirht in the hecdlight”
{Tr. 160) and as I ept comiug around,
+211 he just keut rumnicg right in front
of me. {Tr. 148) And that ofter accident
Tr. Gilttone wves lying tuo or three feet
"fror this linc h1crc™ obviously :coning
the livne that separates the two south-
bound lznes. If 211 this be true, Hr.

Gittens mov: ] 12 feet or so befors being

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

IR T R




struck and defendant moved about 17 fset
soing betveen 20 ond 25 miles an hour.
Joviously this cannot be true for Gittens
vould be rumning about as fast as defen-
dent was goin: . 50 ve gay lhot ploin-
Lt1ff's verslon that he was o sted or two
east ol the line separcting the tio

soutl bound lanes vhen he looked the
third time and saw defendant coniug into
~¢ Intersectiocsn and thet upon so seeing
hin he stepped up hls poce 2nd reached
the 1iddle of the road vwhen he was struck

T

is the only tencble version. Thot de-

Yy

eg In lhe fece of

‘..k

fendnnt’s versis 1

a physicel lrpossibllity soca ~Ithout
seying and this Court has held that

such ‘ncredinie toztivory is no evidence
at all 3in the cese of Haarstrich v.

Oregon Zhort Line ... Co. 77 Utah 552,

o509 >, 100, This was a case of collls~
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ion bot:imen the pear en? 57 =2 traln
treWine up an?l 2 ¢nr vhore the testi-
rony »n part of laintiff ord witnecses

ves in eonflict it ~hysleal

17313ty and this Tourt soidl sveh tooti-

rony was no 2vilsmrce at o711, Yo shrll

not try to gilve the testirony ovad

el frete ™ore becruine vo o2l certain
that this Court 17 1ont to reed the

31 eeoe 2and not iore

~ a oyt of it.
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POINT NO. 2

The Court erred in its refusal to
give plaintiff's requested Instruction
no. 17. Saild instruction read as follows:
"You are instructed that, if the plain-
tiff was suddenly put in peril without
having sufficlent time to consider all
the circumstances, he is excusable from
omitting some precautiocn or making an
unwise choice under the disturbing in-
fluence although if his mind had been
clear he ought to have done otherwise.
This is empeclally true if the peril is
caused by defendant's fault. In such
cases, even if in bewilderment he runs
directly into the very danger which he

fears, he is not at fault or negligent."
ARCURTHIT 27 POINT 2

Ve believe the evidence regardless
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ol vhat view a jury mi_st resconaciy
Lol Justifled the (iving ol such su
lvstrvetion. As we have stated in our
arpurent on olnt no. 1 and whiich arju-

went is for the unost port if not all

&

,

el o: e to this point, the defenizut's
own evidence shows neglizence on his

vert and his version of pleintilf's
conduct does not show contributory

rorligence on hiz part.

n
L]

jea
ed irstroetion no. 17, in that ploleoilfl
Yraw of the apgsrocch of Jdefendant’s car
1~ e gstepoed fro: the curb and cltes
t1a ¢rgn of Ped.le ve Tucker 138 2. (2)

941. Ve belleve thub casz 13 1d autlor-

ity for such holling. The Jourl re-

[

fused in ¢ - case clted to glve o

sirilar fastruction where evidence
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established veyond a doubt thot hecdon
collision oceurred on 4cferlent's 125t

Land slde of roadway znd feol

?"
p.
[l d
O
{
oy
Q
art
N

thet defenlant had ony rvigkt to Le travel-
ing on that portior of highvay snd re-
fusel to Imstruct Jury that Jjury mi:tt
find defendant gullty of lesser offense

iIf it enteor Hle doubt os

to ‘rethor en act for-
pidden by Lo which proximately caused
njury to another wes not error. In

ces

D

cited by the lower court there
ves no cuestisn trhet Jefen’o vt wos in
o lepe of tralflic vhere he Yad no rirht

ts e under the circurstence. In the

e

ingtant cose 1t ves o questior for the
Jury ° 7 our first polint Is pot well
tnlen, There 1s nothl g here vhich
roiotes to the fadét that plelintiff wes

guilty of no Jlizcnce as @ mattor of
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Tewr oy Athievyise In rers
sulfeon ~rerzeney Joctrine. Tt ‘g 14
In Teymer ve Thov, 7 P (2) pp. 127,

&Y. Ta -, ~ 2 » - - 1
thot vhaore cedestrlian pauge?

tefere erossiny hicshvey end

213 areA thagt Yo yee miglerd ivto 40

fne oove vag rolns to it for him to
peee rfrre ghe erogasd fa’lure to In-
el

atriet on Anctrine of ov3len oreroeney

ol orpar, vhevre eviierce

Infayenen et Ariyer vras ot neolioent

up to thre tive that oo Tnctrior Trohed

reroce the pond T otbic onoe

e e
f A, rg heg

b

T

hhen mointed out iv the staoterent of

fecto, ¥r, fitterno loatod first vhen

he mat tn gidevell,

he sternced

off curh on3 orair
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Mmt, 1R, P, 350, wvhere goid Instruction
wea annpawved,  For the Sourt to refuse
to o0 inntruet waa tantemount to saying
that ~lointiff vas cuiltr of nesligence
re o metter of lav ond the gury vea duty
oA o belisre dafendsrnt's contertion
in the esme ag to vhere laintiff wvas
vihean defandant first ohserved his speed
and theot plaintiff left the curb with
the eneed of » "10 second ren" or a
"auper man" and slso thet he wes pullty
2g o metter of law if jury could reasson-
~bly believe plaintiff's testimony es
to how he proceeded across the inter-
amction »nd his observations at that
time and that he had mo rirht to asaume
in eitrer sanect of the case that he
would be accorded the risht-of-veyv.

If the nleintiff's contentlon that

Aefendrmt was aprroximetely 1/2 block
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wordia of interscctlion wlen he stoebicd
to cross lutersceiulon 1o easterly
Givccblow Io subject to credibilitly
cnd reasonable oolicf thien defendant
ag driving his car betueen 40 ond 50

niles an hour for e crrived al thc

wloce

oot wiiile Zir. Glttens was
troveraslng eboult 30 Ieet and certainly
under these conditions plaintlfl need
not keep a constant leokout lor he haed

the ri ot and as has been sald

before, nal o risht to assumwe that de-
fendent would accord Lt To Ll and ves
driving ithin the speed 1imits until

he wez put upon notlce to suspcet otlier-

&

se and vhich ho 214 not lLave reosovable

e

crounds to suspect until he looked the
thiv: time alter erossing the linc sop-
aratine the tvo south hourd lenes end

lhen be stepped up 1is uoces,  Thet
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I e BB

pGiablos's testlicony is credliule goes

. werept s
'h‘.J-'.-J,.L‘-.-\’LIt i daig,e

die Court holds, Lo effect,
the doctrine of "sudden c.crocucy’ is
IS * P s TR o
aut’ i vnce a gedostricn sces or
giiould have ceoon al OneoyLl,, Cul', wWoen

wedestric: is wbout Lo cross an inici-
¥

ardless of 1ov casonable

ils growaus are ror osclleving thet he is

rno chonces at all., OQoviously
this 1s not the law and thc cescs cited

rt cur statement.
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JOLT hele 3

The Court erred in refusing one
of plaintiff's witnesses, Sarsh Juns
Gittens, to testify thel fefendant
voluntarily sald in her presence that
the car he was drliving at the time of
accident was covered by insurance, it
coming wlth other language in the sub-
stance of an admission of lisbllity and
alsc showing that he 4id not blame
plaintiff.

ARCGUIZNT OF XOINT 7

As we have said in our Statement
of Facts, plaintiff's counsel informed
defendant’s counsel out of court that
we expected to show an admisslon by
defendant by showing that he said that
the car carried insurance. That there-

after, I'rs. Sarah June Gittens, testi-
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e

~ich out ol the

e Juny
Wil QU

sasg upon its ediiogli-

Dilliv, es en adolssion.e  @hs testifliocd

her houe Zunley Tollowin
and sald el he had Deen %oyt late at

wvorik and vas In a urr, Lo get hou

(£, 131, 175)  As meatlioned before, the

Soort rul~l, that rveforence td insurance

mast not e mals.  We

-

Pontant tri-

to ohow v nagllzence on

. Tn such a caze 1t
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has oeen hceld that sucic evidence as
orfered iu this cuse 1s admlusivle.
Scnell ve wrayson, 127 2.w. 41s,Dulbesrger
Ve 310061 2ros. 154 Gelede 274, T5 wmisc.
e

We believe that nol only was it
eawissinle Tor this ourpose wub also

for the puryose o0 snowlol au awwlsslon

tiaat he, Lug Jeicniant was Lo vlains.

-
3 3 A L S P e T
Lce Reld ve wusas, o wle Duy 50 raid)
6C0
[SRarY
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PoLIl ne. 4

The Court erred in refusing to
allow plaintiff to testify that he kmew
the law aa respects to right-of-way at

intersections and relied on sane.
ARGUL AGNT o Lul 4

We believe that plaintiff should
have been allowed to tembify that he
knew and relied on that which the law
gave him at an intersection when cross-
ing, but the Court refused 1t. (Tr.l21,
122) That a party charged with contrib-
utory negligence should be allowsed to
testify as to what is in his mind at
the time of the incident to see 1f 1t
is 2 resgsonable and logical thought
zoes without saying and should need

no guthoritative citation.
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roTHm W, &

the vourt erred in allowing defen-
dent's witness, over the objection of
plaintiff's counsel, 4o teatify as to
speed of defendant's car at place of
accildent without proper gualiification

of saild witness, L. Lowe.
ARGITDENT OF POINT §

vir. L.W. Lowe, tae marshall of
3mithfield, was permltted to testirly
over the objection of plaintiff's
counsel as Lo the speed ol derendant's
car from the supposed skild warks pade
by defendant's car. No proper founda-
tion was made cqualifying him as an ex-
pert, nor was there any uypothetlcal
question put requiring him to consilder
conditions at scene af accldent. (ir.

181, 184)
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This Zovrt HA13 dn tha cnzs of
I'svricon v, Perry, 140 P, (2) 772, that
t™is 1+ error -n? numernue other cases
hove held coveraly on thiz noint thot
cueh o nerty is not porritted to hase
Plg o-intion ne +to the greed of o coar
fror the al¥id mwerks,

There witrecg relled nron to
eotahlich evecergive gpeed in sutorobile
cran hw time, ond Afatence trevelled
coammrtation made only sr approximation
of fectors and consernently, his results
vera arvecnlntive and conjtecturel, his
teatirany was npot svbstentisl evidence
winh ia peculred to support s verdict,
Qpme v. Hewrfat, 259 P, {(2) %79,

Tvidance of akid marks Torrnish
nroner ~roimdis for an axpert only to giv
hia Anpiniom as to eansed of g motor wvehle

vhen 1ts brakes sre apolled. Citing Sta
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v. Lingman, 91 r. (2) 457, 97 Ut. 180.
Txpert testivony scexingly in Utah case.
xperts testivony should, hovever, be
proceeded by evidence of the kind of car
causing accldent, the condition of rosad
bed, the place where broles were appllied
the plcoece vhere the injured person was

struck and the dldtance the car s8lii
before stoppin.. Jiting Teelner v,
Gernisoried 171 W.W. 208, 41 8.D. 430.
Jert itting state policeman to
testify that autowoblle was traveliln
45 4o 55 miles an hour, in response Uo
a hypothetiaal questionr reguiring oollce
man to consider conditions at scens of
aceident and condition of automobile,
was reversable error as not contolinling
gufficlient facts on which to base an
opinion. Stephanifsly v. Hill, 71 A.

(2) 560. <Conu. case.
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FOoInLL e B

The Court erred in refusing

plaintiff's motlon for a new trial.
ARGUIENT 07 POINT 6 and COKCLU3ISH

In discussing the five points here-
tofore set out and argued we helieve the
Court committed error in not granting a
new tihAal on any one or all of the
points raised.

Such & verdict as was rendered in
this case can only lend encouragement
to neglirent end reckless drivers and
consequently grievous injuries and
deaths not only to pedestirians, but to
drivers as well.

We, therefore, most respectfully
urge this Court to send this cause back
for = new trial and further urge that

if it be sent back on the ground that
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the Court below should have directed
a verdict in favor of the . l=21nliff
that 1t further instruct the Court
below that if the evidence =zyupcars
substantially as it 4id on the first
that it direct a verdict In favor of

the plaintiff and agelinst the defendant.

Respectfully subuitted,
Harvey /. 9jostron,

Attorney for Ilaintiff
and Appellant.
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