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Polnt 1. The Court erred in conw
struling and Interpreting roquesied
instruetion no, 17 (zoint 2 of
sppellant's bpief) but wpisconstrusd
the ssze and whilch instruaction reads
aa Tollowe:

*You are inztructed that, i the
Plalintiff was suddenliy put in peril
without havins sulTicient tize to
conalder a3ll the clrocumsisncesn, he
is excusable frow oxltting sone
preceution or maklng nn unwise
tholice under the dlsturding in-
fluence, slthough 1f his 23ind had
heen slear ha oushit Lo have done
stherwise. This is especislly true
if the peril i3 cmused by the
defendant's fault. In such canes
evern 1f in bewlilisrvert he uns
directly into the very dengey
which Yo fesrs, he is not ot feult
or neglipent®
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To tha Uamoradle Tuprene Jourt of Lhe
State of Tinh:

Txionaion af %ise Dor Ciling Jetitloo
far “oecarine havine hsen grantod by this
ITourt, cones nNow Jogesh Y. CAGleno, fode
allgnt 1» the gbove entitled cnuie, and
rearatTully Pilles his petlitlion Cor row
“errin- gnd shows and represents {hal In

1tz Jdzolsion entered hereln, the Courl

arved in the MHliswine gertliculsrs:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



STATHSEET QF POIRT

1. The Jourt erred in construing
erd interorsting requssted instruction
no. 17 { point 2 of appellant’s brief),
hut zisconatrued the mesning of the sare
and which instructlion reads as follows:

"You are instructed that, if the plaintiff
waes suldenly put In peril withouyt ﬁ&ving
sufficlient {ime %o consider all the clpr-
sumstances, he iz excusable frou onltting
sone precaution or making an unwise cholee
under the dlsturblng influvence, slithough
if =is mind had bhesn clear he ousht to
have Jone otherwise. This is especially
true if the perlil is csused by the 4e-
fondant's fault. In such cases aven if

in bewilierment he runs dirsctly into the
very dsngsr which he {fears, he is not at
fanlt or necligent,”

and held in the opinlon handed down that
the 8838 Instiruction 414 notl stste the
law corpsctly inm a “sudden peril” case.
LIFTIEBT
Joint 1. Ye pelieve the Jourt erred

in interpreting the true neaning of the
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instruction. This instruction is auproved
in the cazs >T Girard et ux vas. irvins,
275 . 8A0, whilcon sites suiporiing authore
ity. Yo faull wno found with 1t there.
Tar 414 Juidre Jonss Dloge the conatrucstion
or interpretellon on 28id instructilon novw
eontanded for by onpicing counsel, nazely
thet 1t Falled 4o sxoluds the plaintiff

in cotributing in & nerli-ont panner to
his oeril. (Tr. 24) The 1ower court
placed ita refusmsl on the rround that
plaintiff ¥new 2 the oppraschins car

and thrt this wis sufficient f»r refus-
in: arld Inatruestion.

I% iz elorentery law that words,
phrages, clounes, sentencss and pars-
grophs must be toien in thelr ordinarxy
posning unless U ors is a3ozething in
gantext v sther rolativ sntter whizsh
ghavn trhe ordlpery mesning ghould mot be

giogpt~a,
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If an intsorracatory sl besn zut to
the jury as (O whether plaintilff was neg-
ligent in gettin- himself in =2 plsce of
*sulder peril” regardless of how little
his emiribat?ior might have been and the
ansver would heve bheen In the affirmative
then we efrse hg instruetion should not
have been glvar, or 17 1t ¢suld be falrly
sald thot the Jury was bound to balleve
thrt he vag neslicent in sone reapsct
ther the 3efendant's motion for a dirested
veriict should have szen glven, but which
was levied by the lower court. {Tr.267)

It will be noticed by this Sourt that
the wery ohjecilon that opposing eounsel
rods in his brisf snd at the henring before
your Porors vwes palo 1o Sleard eb ux 7.
Ipvine anl U is 13 what Lo Jourt sald at
page £4% 57 anid volume 275 4.

*The jury was further $old, that if
e olaintiff Clraprd was suidenly placed

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



in peril by the rerlirevee, if nny, of the
apyell&nt ﬂaﬁ 414 not hawve sulfficlient ftine
tharegaitor 19 eonnider =21 the &&raﬂmazﬂmc@s,
then he ﬂas excuseble for snitting some
precoutions for his own zafety whioh othore
wise Yo wuul&,hava tobor, and 1likowise
exauanle {sr mokling, if the jury so found,
an unwise aholce uder this ﬁiﬁﬁufhiﬁﬁ
influenco.
it 48 olalired thalt the instruction

iemarsd the cuestior vhsthor the ploine
+£ifr's position of peril was due to his
own roriirence.  The Instroction 418 not
maroart 1o say that 2 pserson ;lg&aa in
gultisn eril Wy hilg own noplivence ig
removed Tror the ls wete iiar c? gsontpit.
utor; neglizencs, but thot oo unwise
au@ica under such cirousstance is n>t of
itself contributory mrglig@ﬁe&. Similar
instructions wera sopraved in Rendalph v
nt, 103 P, 3GR, and ?ﬂw’mi Te Frolifis
Tlectris Ry, U0, 152 2, 80,7

ind eontinmuing the Californis dourd adds
in the asro oopsoraph:

0?e@v*r, the Jjury wes renentedly ine-
structed tiat 10 Gipprd, In the sy&ratiﬁa
of his ﬂ“*a 3 *la, woao gullty of neglie
g@nae which in the slichtest depree .rox-
imately aewuriaate@ o the secident, &&aﬁ
nejt - or o oy his wife oould yocover
It #3111 be noticel that the lower court
in other lnstruetions to the Jury Iln this
coge told the jury that iIf Gitlens wes

negligent at all which contributsd to ithe
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acoident and his ovn 1 jurry then he eould

not veoover. This 1o partlizulorly pointed
out in Inatruction Ho. / psi§7 of

the trensoeriob.

Thae apinlm st~taz ansar other things
thet "The Jury oould hove Ballavel that
plai-tif? eresated hisg >wn 2eril apd thus
was 7ot entitlsd 2 the monafits of sudden

T g helisve mot nl thers ia

enerIonnT,
nathing In the verdiet to show that the
Jury ads-ted the “=2andant's theory of
vhere the nccilent 221k 1220 « In the
weatersost lane of teaflis, or that plaine-
tiff opreated, oven ‘n pard, o hls own
seril. The jury cay have found the verdict
Brgs? om plaintiff's evidence as to

where the caallant ook olnce and that
oy $laintiff was entirsly Troe of
neglirorce in Deinr ir a sudden place of

danger, yet the fact thot he gat comfused
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vhen in such = positiom of .eril 4id not
exouie Mim when he socenlarrted his ceoe
in & consterly dlrection instosd of ste ipe
inr Baek Jus Lo thst confunion. The ine
gtpructiom romontzd wuld have, in sur
o2inlom, sorrectly stnted the law and the
tary a7 have Pound under aueh inatruction
thrt mesause Y2 vodz 2 pistalo Im ooding
ahead ‘rotond of alznoling hack vas ox-
snranhlizg and ot nerligent sonduct on his
part o7 thus esrried the wverdlict in his
feavor. %2 42 mot Delleve nngone ¢sn
fairiy say that the jJury did not belleve
the ~lcintiff's testimony as to vwhere

he wns whan he gay the defendant onxing
syut> 1n the eaxt lape »f the west alde
of “iphway the third tizs he looked and
thet he s atrucy as ore 58 his Teat
gto- -~ an the ceortar line of tho road,

but thay mey "ove held sagal-ef nin,
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neverthelacs, because he (ot sonTussd and
wonl sast insioal of ste..ing bDask. A8
sald elore, the Instructlon reguesisd
ey have brought a diffsrest verdict A7
1t had eon glven.

Judge Crocintt says iv discussing
oint no. 2, In pavsprozh 6 2f the opinlon
that 21aintli?l by his >wn testinony re-
lated Lhat g saw the car 3 ilpes belrre
entering the Interssection. In inis the
Yonoranle Jud-e is in zrror.  Flaintiff
sav the cor 2 times, tie sscond time being
when 1t was opne helf Dblock swny anl the
Zrd tize vhen 1t was orozsing ithe north
onrt 3 ths sald lotersectiosn ~olng zouth
and laintiff wes 1o the lnner lane of
the goutk bouwnd lanes on the wesit alije of
rosd. (Br. 112 - 114},

If thia Jourt cannot azrse with the

covreciness of this requested instruoction

then we respectfully rocuset that the ine
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struction be set out in full in a osoinion
e8> that 1t 111 be s future culde o0at to
the -riTession af thien state, o0, if it
89 plesne the Jaurt, atnte why it differs
with the three Californis ~cnses cited.
tnathear matter whish we wish to spealk
of, mut whiah has nothing t9 45 with the
moerits 97 thig canse ie th3sr TF, sora
chanmaas, thare 12 loadssd 4n the pind of
sny Juatlies 57 thin Tymorshle Shurt thint
plaintitf's coungel ~ttarotad Lo ~et the
mgtior 57 iInsuranse bsfars the jurr for
the surmoas af pretuiicing 1t, ¥? resiocte-
fa1ly ¢211 attentinn to the fact that
laintiff's counael 2alled attenilion oF
ornyaler souneel to vhnot we Med by vy
37 pteteront on Insurance Y defendant
aut 2 the presence 7 the ‘ury 5o the
ay:rt ~auld and 244 rale on it. (Tre 171,

135). Then a;-~'n eymasl £or plaintife
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asked to Iniroluce exhibit 4 which wos
arreond 1o by coursel. 1his exhibit hed
staxped on 1t in large loliers the word
"insured” which we called to the attention
of 2p.03lry counsel olier he had agreed
to let it In. (Tr. 213, 220). Then, again,
looking at the sxninlt, orce fore, oppoaing
coungel seeing the word "insured® o0 lccted -
which obloction was taken ocare of by
stichinz o paper over it. The prool of
what I easy ean bo had by lifting the
gmallest of thz "iron curtains” on this
axhivit 20d referring 0 ths trounsepipt
pares noted. I we hind wantod o be
nnfeir in these natters ve cerialnly
would mot hove teken such ocotlon as vwe
a33.

The .etitisnar respeetfully aubilts
thnt his petition Tor ro-lwardng should

he granted for the ressons glvon ip
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dlsounsion of Moint no. 1 and o now irinl

Respectfully subulitted,

Harvey ~A. = jostirom

Attorney for & _ellrnt.
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