Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

2010

Mark Kappos and Mala Kappos v. The State of
Utah, Department of Transportation : Brief of
Appellant

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.]Jaw.byu.edu/byu ca3
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

M. Darin Hammond; Smith Knowles; Attorneys for Appellants.

Nancy L. Kemp; Utah Attorney General\'s Office; Attorneys for Appellee.

Recommended Citation

Brief of Appellant, Kappos v. State of Utah, No. 20100365 (Utah Court of Appeals, 2010).
https://digitalcommons.law.byu.edu/byu_ca3/2333

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F2333&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F2333&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F2333&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F2333&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3/2333?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F2333&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

IN THE UTAH COURT OF APPEALS

MARK KAPPOS and MALA KAPPOS,
Petitioners/Appellants,
VS.

THE STATE OF UTAH, DEPARTMENT
OF TRANSPORTATION,

Respondents/Appellees.

Appellate Case No: 20100365

APPEAL FROM THE DECISION AND ORDER

OPENING BRIEF OF APPELLANTS
MARK KAPPOS AND MALA KAPPOS

OF THE SECOND JUDICIAL DISTRICT

Nancy L. Kemp

UTAH ATTORNEY GENERAL’S OFFICE
Civil Appeals Division

160 East 300 South, 5® Floor

Salt Lake City, UT 84114

Attorneys for Appellee

M. Darin Hammond
SMITH KNOWLES, P.C.
4723 Harrison, Suite 200
Ogden, Utah 84403
Attorneys for Appellants

ORAL ARGUMENT REQUESTED

FILED s



IN THE UTAH COURT OF APPEALS

MARK KAPPOS and MALA KAPPOS,
Petitioners/Appellants,

VS.

THE STATE OF UTAH, DEPARTMENT
OF TRANSPORTATION,

Respondents/Appellees.

Appellate Case No: 20100365

OPENING BRIEF OF APPELLANTS
MARK KAPPOS AND MALA KAPPOS

APPEAL FROM THE DECISION AND ORDER
OF THE SECOND JUDICIAL DISTRICT

Nancy L. Kemp
UTAH ATTORNEY GENERAL’S OFFICE

Civil Appeals Division

160 East 300 South, 5™ Floor
Salt Lake City, UT 84114
Attorneys for Appellee

M. Darin Hammond
SMITH KNOWLES, P.C.
4723 Harrison, Suite 200
Ogden, Utah 84403
Attorneys for Appellants

ORAL ARGUMENT REQUESTED




PARTIES TO THE PROCEEDINGS

Pursuant to Rule 24(a)(1) of the Utah Rules of Appellate Procedure, the following
is a complete list of all parties to the proceedings below that are involved in this Appeal.

Mark Kappos, Appellant

Mala Kappos, Appellant
State of Utah, Department of Transportation, Defendant below, Appellee



TABLE OF CONTENTS

PARTIES TO THE PROCEEDINGS ..couuvvtveeessssnsesssssmsessssassssssssssssssssssssssssesssssssssssassess i
TABLE OF CONTENTS ...coeveruesusnsssssnssssssssssssmsssssssssssssssssssssssssssssssssssasssssssssssssssasss ii
TABLE OF AUTHORITIES.....u..covsssurmnssssssnsesssnssssssssassssassssssssssssssssassssssssssssssssssssssss iv
JURISDICTIONAL STATEMENT ...cuuuovvvtummnrsssssasmssrsssssnssssssssssssssssssssssssssssssssssssssssss vii
STATEMENT OF ISSUES ON APPEAL ....uvvunrrrsrmssssssasmssssssssssssssssssssssssssssssssssesees vii
STANDARD OF REVIEW .....covvumnrusmnsssssnssssssessssssssssssssssssasssssasssssasssssssssasssssasassises vii
CONSTITUTIONAL PROVISIONS WHOSE INTERPRETATION ARE
DETERMINATIVE ....courruunsssssmnssssssnsssssmmsssssssssssssssmsssnsssssssnssssssssssssssssssssssssssssssssseees vi
STATUTES WHOSE INTERPRETATIONS ARE DETERMINATIVE............... viii
STATEMENT OF THE CASE ...ouuucoerersmmnssssnesssssnsssssssmsssssmssssssasssssssassssssssssosss viii
STATEMENT OF FACTS ...ouuucvuuussssssnssssmmmsessssmsssssssmssssssssssssssssssssssssssssssasssssssssasssons Xi |
SUMMARY OF APPELLANTS’ AGRUMENT .......cousssssmmssessemsssssssssssssmsesssssssassse xii
ARGUMENT ......c.ooveerrrncsronnns evussrue s RRS R AR AR R R SRR SRR RS R E RS R R R SR RRRRSS 1

I. BECAUSE UDOT FAILED TO TIMELY RECORD ITS INTEREST IN
THE SUBJECT PROPERTY, IT HAD NO VALID BASIS TO
SUBSEQUENTLY RECORD A NOTICE OF INTEREST ON THE KAPPOS
PROPERTY ON JANUARY 19, 2000 ....cccceeverucrunsnssresaessncsucsassanssnsssssanssssesasssssees 1

II. THE DISTRICT COURT ERRED IN DETERMINING THAT THE
UDOT NOTICE OF INTEREST WAS NOT A LIEN ON APPELLANTS’
PROPERTY ..ucciiniriiinsncsnnsissscssnsiessisisissssssssssssssesssssssssnssssssssssassasssssssssssssassssassenees 4

III. THE DISTRICT COURT ERRED IN RULING THAT THE NOTICE
OF INTEREST WAS NOT A WRONGFUL LIEN ....ccccccoueenennsacasanerarsasassenaes 6

IV. THE DISTRICT COURT ERRED IN RULING THAT APPELLANTS
CANNOT RECOVER DAMAGES FROM UDOT .....cccccervrereernnrrenseerencansssnnes 9

i



V. THE UTAH GOVERNMENTAL IMMUNITY ACT DOES NOT GIVE
UDOT IMMUNITY FROM THIS SUIT .....coveevirnnirucrncnssnssscesaesasassssrssassassonsssas 11

VI. THE DISTRICT COURT ERRED IN GRANTING UDOT’S MOTION
TO DISMISS THE APPELLANTS' QUIET TITLE BONA FIDE

PURCHASER CLAIM ...cuciiiirienseniiismnessisnsssncsssssssssasssssssssassssssssssssissasassasasacss 15

VII. THE DISTRICT COURT ERRED IN NOT ADDRESSING

APPELLANTS’ CONSTITUTIONAL CLAIMS ....cccovnnecesscsnisnssasaisasesssasssanee 16
CONCLUSION ccccuiiiiitiirinsnesiessissssssssesssssssasssssesaessssesssssssassssasssssasssssssssssasassasas ssassssassssnse 18
APPENDIX ...uuioiiiiiiiinnniisiniriniiisnsssnsnessesnssssensesssssssssssssssssssssssnssasssnssasssssssss sossssssasssssasses

Appendix 1: Plat of Kappos Lots

Appendix 2: UDOT's Notice of Interest

Appendix 3: Ruling, Defendant’s Motion to Dismiss and Plaintiffs' Motion
for Summary Judgment, dated June 15, 2007

Appendix 4: Kappos Deeds from Green

Appendix 5: Green Deeds from Higley

Appendix 6: 1974 Condemnation Order

Appendix 7: Decision dated October 27, 2009

Appendix 8: Decision dated June 9, 2008

Appendix 9: Utah Code Annotated § 63-30d-201 ef seq (2006) and Utah Code
Annotated § 63-30d-301 ef seq (2006)

Appendix 10: Decision dated March 1, 2010



TABLE OF AUTHORITIES

Statutes

Utah Code Annotated § 57-3-103 (pages vi, 1, 6, 8, and 15)
Utah Code Annotated § 38-9-1 et seq (pages 7, 9, and 10)
Utah Code Annotated § 38-9-1(2) (page vi)

Utah Code Annotated § 38-9-1(6) (page vi)

Utah Code Annotated § 38-9-4(1) (page vi)

Utah Code Annotated § 78-40-1 (page vi)

Utah Code Annotated § 78-40-2 (page vii)

Utah Code Annotated § 63-30d-201 et seq (2006) (page vii)
Utah Code Annotated § 63-30d-301 et seq (2006) (page vii)
Utah Code Annotated § 57-9-4 (page 8)

Utah Code Annotated § 38-9-7 (page 8)

Utah Code Annotated § 38-9-1 and § 38-9-4 (page 8)

Utah Code Annotated § 78-40-1 through 13 (1987) (page 10)
Utah Code Annotated § 63-30d-301(2) (page 11)

Cases

Kenny v. Rich, 186 P.3d 989, 997 (Utah App. 2008) (pages v, 5, and 9)

Ockey v. Lehmer 189 P.3d 51, 59-60 (Utah 2008) (page v)

W.W. Planning, Inc. v. Clark, 456 P.2d 406 (Ariz. App. 1969) (page 3)

First Interstate Bank of Sheridan v. First Wyoming Bank, 762 P.2d 379 (Wyo. 1988) (page 3)
Sun Valley LLand and Minerals, Inc. v. Burt, 853 P.2d 607 (Idaho App. 1993) (page 3)
Hancock v. Planned Dev. Corp., 791 P.2d 183, 186 (Utah 1990) (page 4)

Russell v. Thomas, 999 P.2d 1244 (Utah App. 2000) (pages 7 and 8)

Jack Parson Companies v. Nield, 751 P.2d 1131 (Utah 1988) (page 10)

Trujillo v. UDOT, 986 P.2d 754, 760 (Utah App. 1999) (pages 11 and 14)

Houghton v. Department of Health, 125 P.3d 860 (Utah 2005) (page 11)

Tindley v. Salt Lake City School District, 116 P.3d 295 (Utah 2005) (page 12)

Johnson v. UDQT, 133 P.3d 402, 407 (Utah 2006) (pages 12 and 14)
Health Care Services Group, Inc. v. Utah Department of Health, 40 P.3d 591, 598-99 (Utah 2002) (page 13)
Rocky Mountain Thrift Stores, Inc. v. Salt Lake City Corporation, 784 P.2d 459 (Utah 1989) (page 13)

Sandberg v. Lehman, 76 P.3d 699 (Utah App. 2003) (page 13)
Carroll v. State Road Commission, 496 P.2d 888, 891 (Utah 1972) (page 14)
Keegan v. State, 896 P.2d 618, 625 (Utah 1995) (page 14)

iv



Other Authorities

None

Rules

None

Treatises

Summary of Utah Real Property Law, vol. 1, page 87, § 2.42 (BYU 1978) (page 3)

Constitutional Provisions

None



JURISDICTIONAL STATEMENT

As provided by statute, the Court of Appeals has jurisdiction to review this matter

pursuant to Utah Code Ann. §78-2a-3(2).

STATEMENT OF ISSUES ON APPEAL

Did the district court err in determining that the UDOT notice of interest was not a
lien on Appellants’ real property? Did the district court err in ruling that the notice of
interest was not a wrongful lien? Did the district court err in ruling that Appellants
cannot recover damages from UDOT? Did the district court err in finding that the State
of Utah is immune from suit? Did the district court err in dismissing Appellants’ claims
based upon bona fide purchaser? Did the district court err in not addressing Appellants’

constitutional claims?

STANDARD OF REVIEW

The standard for review for this matter is that the appellate court should give no

deference to the trial court’s conclusions of law and review the legal conclusions reached

by the trial court for correctness. See, Kenny v. Rich, 186 P.3d 989, 997 (Utah App.
2008) Findings of fact are set aside if they are found to be clearly erroneous by the

appellate court. See, Ockey v. Lehmer 189 P.3d 51, 59-60 (Utah 2008).

CONSTITUTIONAL PROVISIONS WHOSE
INTERPRETATION ARE DETERMINATIVE

None.



STATUTES WHOSE INTERPRETATIONS ARE DETERMINATIVE

Utah Code Annotated § 57-3-103

Each document not recorded as provided in this title is void as against any
subsequent purchaser of the same real property, or any portion of it, if: (1) the
subsequent purchaser purchased the property in good faith and for valuable
consideration; and (2) the subsequent purchaser’s document is first duly recorded.

Utah Code Annotated § 38-9-1(2)

“Lien claimant” means a person claiming an interest in real property who offers a
document for recording or filing with any county recorder in the state asserting a
lien or other claim of interest in certain real property.

Utah Code Annotated § 38-9-1(6)

“Wrongful lien” means any document that purports to create a lien or
encumbrance on an owner’s interest in certain real property and at the time it is
recorded or filed is not:

(a) expressly authorized by this chapter or another state or federal statute;

(b) authorized by or contained in an order or judgment of a court of
competent jurisdiction in the state; or

(c) signed by or authorized pursuant to a document signed by the owner of
the real property.

Utah Code Annotated § 38-9-4(1)

A lien claimant who records or files or causes a wrongful lien as defined in
Section 38-9-1 to be recorded or filed in the office of the county recorder against
real property is liable to a record interest holder for any actual damages
proximately caused by the wrongful lien.

Utah Code Annotated § 78-40-1

Action to determine adverse claim to property — Authorized. An action may be
brought by any person against another who claims an estate or interest in real
property or an interest or claim to personal property adverse to him, for the
purpose of determining such adverse claim.



Utah Code Annotated § 78-40-2

Lis pendens. In any action affecting the title to, or the right of possession of, real
property the plaintiff at the time of filing the complaint or thereafter, and the
defendant at the time of filing his answer when affirmative relief is claimed in
such answer, or at any item afterward, may file for record with the recorder of the
county in which the property or some part thereof is situated a notice of the
pendency of the action, containing the names of the parties, the object of the action
or defense, and a description of the property in that county affected thereby. From
the time of filing such notice for record only shall a purchaser or encumbrancer of
the property affected thereby be deemed to have constructive notice of the
pendency of the action, and have constructive notice of the pendency of the action,
and only of its pendency against parties designated by their real names.

Utah Code Annotated § 63-30d-201 ef seq (2006)
Due to the length of this statue it is included in Appendix 9 hereto.

Utah Code Annotated § 63-30d-301 ef seq (2006)

Due to the length of this statue it is included in Appendix 9 hereto.

STATEMENT OF THE CASE

When Appellants were attempting to sell their real property in Uintah, Utah during
calendar year 2006, they became informed that UDOT claimed an interest in their
property by virtue of an old condemnation order dated January 28, 1974. In furtherance
of its claim, UDOT recorded a notice of interest on the Kappos residential property on
January 19, 2006. Because the Kapposes obtained title to the subject property from was a
bona fide purchaser for value, the State had no valid claim on their property and should

not have recorded a notice of interest. The notice of interest recorded by UDOT wholly

viii



prevented them from selling their property. The purpose of this action is for Appellants

to seek damages from UDOT for its wrongful notice of interest.

STATEMENT OF FACTS

L. The property which is the subject matter of this appeal is owned by Mark
and Mala Kappos and is located at 1577 East 6850 South, Uintah, Weber County, Utah
(“the subject property”). R. 204.

2. The subject property includes two parcels: Parcel Number 07-540-0002
(hereinafter referred sometimes as “the home lot”) and 07-107-0026 (parcel behind lot
and next to Weber River hereinafter references sometimes as “the river parcel”). The
home lot and the river parcel are both owned by Appellants. R. 204-05. See also,
Appendix “1” which shows plat map generated by Weber County which demonstrate the
location of these two parcels.

3. On or about November 15, 2005 the Kapposes listed their property for sale
with Coldwell Banker, a real estate brokerage. R. 131, Affidavit of Mala Kappos 7.

4, UDOT recorded a notice of interest as of January 19, 2006 on both of the
above properties owed by Appellants. R. 217-18. See also Appendix “2”.

5. After attempting to sell their property, the Kapposes were informed through
an agent of UDOT that they could not sell their property because of an alleged prior
eminent domain proceeding. R. 131.

6. At that same time the Kapposes were informed that on January 16, 2003,

the State of Utah Department of Transportation recorded a final order of condemnation



dated January 28, 1974. R. 131-32.

7. The Kapposes became unable to sell their property to anyone because of the
notice of interest recorded by the State of Utah two months after listing their property for
sale. R. 132-33, Affidavit of Mala Kappos paragraphs 10 through 17. Also, R. 144,
Affidavit of Shauna Larsen.

8. UDOT has failed to set forth a sufficient reason for asserting the notice of
interest on the property of the Appellants. R. 205.

9. UDOT did not record a similar notice on any of the Appellants’ neighbors
who had the same chain of title. R. 826-33 and R. 210-11.

10.  Prior to the above course of events, Appellants had purchased the home lot
from Ed Green Construction, Inc. with a recording date of August 9, 2001. R. 185,
Affidavit of Ed Green § 11 and R. 822.

11.  Ed Green Construction, Inc. previously acquired title to the Kappos home
lot from Edwin Higley with a recording date of June 1, 2000. R. 185, Affidavit of Ed
Green § 8, also R. 817-18.

12. With a recording date of August 26, 2002, the Kapposes received title to
the river parcel from Ed Green. R. 185, Affidavit of Ed Green § 12 and R. 824.

13. Ed Green previously acquired title to the river parcel from Edwin Higley
with a recording date of May 10, 2000. R. 185, Affidavit of Ed Green {9 and R. 820.

14. Ed Green paid $175,000.00 to Edwin Higley for the purchase of the subject
parcels. R. 185-86, Affidavit of Ed Green § 7, and R. 848.

15. Ed Green had no knowledge of a prior conveyance of the subject property



by Edwin Higley to the State of Utah. R. 185-86, Affidavit of Ed Green 15, and R. 329.

16.  The recording of the above condemnation order took place approximately
29 years after the condemnation allegedly took place. R. 220-26.

17.  As a result of the notice of interest recorded on January 19, 2006, The
Kapposes were unable to sell the property, have been unable to re-finance the property,
and have been unable to access any of their equity in the property. R. 131-32, Affidavit
of Mala Kappos 99 10-11.

18.  In March 2007, Appellants received an offer to purchase the property from
Mark and Kimberly Lyon for the amount of $740,000.00. R. 776-90.

19.  Because the Kapposes could not convey free and clear title to said
property, the sale failed to close. R. 769-70, Affidavit of Mark Kappos ] 7-9.

20.  Since the recording of the notice of interest, the fair market value of the
property dropped drastically to $500,000.00. R. 770, Affidavit of Mark Kappos § 9.

21.  Appellants had planned on using some of their home equity to invest. Had
their equity been accessible to them and but for UDOT’s notice of interest, they would
have realized approximately $240,000 in additional value. Instead, that has now been
lost due to the State’s actions. R. 768-70, Affidavit of Mark Kappos {{ 7-9.

22. It was not until July 16, 2008 that the State of Utah released its notice of

interest on the property. R. 761, Withdrawal of notice of interest.



23.  Based upon the above facts, the following is a historical timeline set forth

for visual reference.

Historical Timeline

January 28 February 25 May 10 June 1 August 9 August 26 January 16 January 19 July
1974 1974 2000 2000 2001 2002 2003 2006 2007 2008
Condemnation Judgment Higley Higley Green Green Condemnation Notice of Kapposes Notice of
an dcmn : recorded Conveyance | Conveyance | Conveyance | Conveyance Judgment Interest sale to Interest
u gtT{qnlc Davis to Green to Green to Kappos to Kappos recorded in recorded by | Lyons fell released by
against Higley County only river parcel home parcel | home parcel river parcel Weber County UDOT through UDOT
24. Based upon the above facts, the following is the chain of title for the
respective parties:

Kappos Chain of Title (Based Upon the Home Lot)

Ed Higley to Ed Green Construction, Inc.

valid basis to subsequently record a notice of interest regarding the Kappos property on
January 19, 2006. The district court erred in determining that the UDOT notice of

interest was not a lien on Appellants’ property. The district court erred in ruling that the

Date of Deed: June 1, 2000
Recording Date: June 1, 2000

Because UDOT failed to timely record its interest in the subject property, it had no

SUMMARY OF APPELLANT’S ARGUMENT

UDOT’s Chain of Title

Date of Order: January 19, 1974
Recording Date: January 16, 2003

—>

Ed Higley to UDOT

Ed Green Construction, Inc. to Kappos

Date of Deed: August 8,2001
Recording Date: August 9, 2001
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notice of interest was not a wrongful lien. The district court erred in ruling that
appellants cannot recover damages from UDOT. The Utah Governmental Immunity Act
does not give UDOT immunity from this suit. The district court erred in granting
UDOT’s motion to dismiss the appellants’ quiet title bona fide purchaser claim. The

district court erred in not addressing appellants’ constitutional claims.



ARGUMENT

L BECAUSE UDOT FAILED TO TIMELY RECORD ITS INTEREST IN
THE SUBJECT PROPERTY, IT HAD NO VALID BASIS TO
SUBSEQUENTLY RECORD A NOTICE OF INTEREST ON THE
KAPPOS PROPERTY ON JANUARY 19, 2006.

The result of the above-mentioned facts was that both UDOT and Ed Green had
received conveyances from Edwin Higley for transfer of the same real property. UDOT
believed that it had acquired the subject property from Edwin Higley. Moreover, Ed
Green believed that he acquired title to the same property from Edwin Higley. Both
grantees appeared to have valid conveyances. The answer to the question of who has the
superior claim to the title of real property in this situation is answered by Utah Code
Annotated § 57-3-103 which provides as follows:

Each document not recorded as provided in this title is void as
against any subsequent purchaser of the same real property, or any
portion of it, if: (1) the subsequent purchaser purchased the property
in good faith and for valuable consideration; and (2) the subsequent
purchaser’s document is first duly recorded.
Therefore, in Utah, the grantee who records its deed first obtains paramount title if he
purchased in good faith. Based upon the above statute, there is a two part analysis.
Under Utah Code Annotated § 57-3-103 it should first be determined who recorded their

deed first and second it is determined whether or not the subsequent purchaser recorded

their deed in good faith.



With regard to the first question, it is undisputed that Ed Green and Ed Green
Construction, Inc. recorded their deeds prior to the recording of the condemnation
judgment in favor of UDOT. Ed Green Construction, Inc. recorded his conveyance of the
home lot which he had obtained from Ed Higley on June 1, 2000 with the Weber County
Recorder. R. 196-97. Ed Green previously acquired title from Ed Higley with regard to
the river parcel and recorded his deed on May 10, 2000. R. 199. Ed Green then conveyed
the home lot to Appellants as of a recording dated August 9, 2001 and the river parcel to
the Appellants on August 26, 2002. R. 201-03. By contrast, UDOT waited to record its
January 28, 1974 judgment that it had obtained from Ed Higley until January 16, 2003.
R. 313-32 and R. 222-26. The recording of the above condemnation order took place
approximately 29 years after the condemnation had allegedly occurred. But it is clear
that Ed Green recorded his deeds to the same property prior to the recording of any
interest which UDOT had claimed.

The next inquiry according to Utah Code Annotated § 57-3-103 is whether or not
the subsequent purchaser (Ed Green) purchased the property in good faith and for a
valuable consideration. Ed Green had no knowledge of any prior conveyance of the
subject property by Edwin Higley to the State of Utah. R. 185-86. A copy of the Real
Estate Purchase Contract shows the consideration paid by Ed Green to Ed Higley is a part
of the record ($175,000.00). R. 848 and R. 189-95. Interestingly, UDOT only recorded a
notice of interest on Lot 2 of the subdivision and not on any of the other lots even though
the condemnation order was recorded against those lots as well. R. 210-11. The same

situation existed for all of the lots in the subdivision because Ed Higley had conveyed a



much larger parcel through the condemnation procedure to UDOT than what was
individually conveyed to each of the lot owners in the subdivision.

It is undisputed that Ed Green paid valuable consideration for the purchase of the
property from Ed Higley and that he had no knowledge of any alleged prior sale between
Higley and the State of Utah. R. 185-86. As a result, he obtained bona fide purchaser
status. The overwhelming weight of authority on this issue is that once a bona fide
purchaser takes title to property he can pass it to the whole world free of the claims of the
alleged first purchaser. See, case law from Utah’s sisters states including W.W.

Planning, Inc. v. Clark, 456 P.2d 406 (Ariz. App. 1969) (ruling that a bona fide purchaser

can deliver good title to a grantee even if that grantee has notice of a prior adverse

equity); First Interstate Bank of Sheridan v. First Wyoming Bank, 762 P.2d 379 (Wyo.
1988) (holding that a bona fide purchaser may sell or convey property to persons who

will then receive protections as a bona fide purchaser.); Sun Valley Land and Minerals,

Inc. v. Burt, 853 P.2d 607 (Idaho App. 1993) (one who purchases with knowledge of a
defect enjoys the same protection as the person from whom he purchased the property);

Bailey v. Butner, 176 P.2d 226 (Nev. 1947) (finding that a subsequent purchaser from a

bona fide purchaser enjoys bona fide purchaser protection status). See also, Summary of

Utah Real Property Law, vol. 1, page 87, § 2.42 (BYU 1978). Thus, the Kapposes

obtained title to the subject property from a bona fide purchaser, Ed Green.
Based upon the foregoing, the State of Utah never had a claim to the subject
properties after Ed Green recorded his deeds from Ed Higley on May 10, 2000 and June

1, 2000 because UDOT failed to record its 1974 condemnation order in Weber County



prior to the recording of the property sales to Ed Green and Ed Green Construction, Inc.,
in the year 2000. Therefore, UDOT has no claim whatsoever to the subject property.
UDOT lost that claim when Ed Higley recorded his deeds in May 2000 and June 2000

respectively.

II. THE DISTRICT COURT ERRED IN DETERMINING THAT THE
UDOT NOTICE OF INTEREST WAS NOT A LIEN ON APPELLANTS’
PROPERTY.

Appellants presented the above issues to the District Court by way of a motion for
partial summary judgment. At the same time, the District Court considered UDOT’s
motion to dismiss. On or about June 15, 2007 the Second District Court issued a ruling
entitled Ruling, Defendant’s Motion to Dismiss and Plaintiffs’ Motion for Summary
Judgment. R. 328-42 (which is also attached hereto as Appendix 3). The District Court
set out elements to qualify for relief under the wrongful lien statute stating that a property
owner must show that, “(a) the document at issue purports to create a lien or
encumbrance; (b) the lien was “wrongful” as defined by the Act; and (c) the lien the
wrongful at the time it was filed.” R. 332.

“The documents that were filed in this case do not purport to
establish a lien or encumbrance as defined by the wrongful lien
statutes. A lien is defined as “‘a legal right or interest that a creditor
has in another property lasting usually until a debt or duty that it
secures is satisfied.” Black’s Law Dictionary 941(7™ Ed. 2004). An
encumbrance is defined as “any interest in a third person consistent
with a title in fee in the grantee, if such outstanding interest
injuriously affects the value of the property.” Hancock v. Planned
Dev. Corp., 791 P.2d 183, 186 (Utah 1990). UDOT does not allege
that it is a creditor, and it asserts an ownership interest in the
property — an interest which is inconsistent with title in fee in the
grantee. Therefore, UDOT has not filed a lien or encumbrance.” R.
332-33.




In summary, the District Court concluded that the notice of interest recorded by UDOT

on Appellants’ property was not a lien or encumbrance.
The standard of review which the Court should use in determining whether or not
the District Court’s legal conclusion on this issue is appropriate is the correctness

standard. See, Kenny v. Rich, 186 P.3d 989, 997 (Utah App. 2008). The above case sets

forth that the appellate court should give no deference to the trial court’s conclusions of
law and review the legal conclusions reached by the trial court for correctness. The legal
conclusion that UDOT’s notice of interest is not a lien or encumbrance is completely
incorrect. The language of the notice of interest recorded by UDOT is “the undersigned,
Utah Department of Transportation, State of Utah, does hereby assert and claim an
interest in and to the following described property: [Both of Appellants parcels].” See,
Appendix 2. The State of Utah had already recorded its Order of Condemnation on
January 16, 2003 and therefore the recording of the notice of interest went outside the
scope of the recording of the Order of Condemnation. Moreover, the effect of the
recording of the notice of interest by UDOT defeated Appellants’ attempts to sell the
subject property. R. 132-33, R. 144, and R. 369-70.

As a result of the notice of interest recorded by UDOT, the Kapposes could not
sell their property, could not access the equity in their property and could not do anything
whatsoever with the title thereto. The State of Utah should not be engaging in this type
of conduct — recording baseless notices of interest on property of its citizens. The

conduct of the State of Utah to record a notice of interest when UDOT had lost any rights



of the property whatsoever pursuant to Utah Code Annotated § 57-3-103 is blatantly
wrong. UDOT knew what it was doing when it recorded the notice of interest on the
Appellants’ property and clearly made the calculated decision to record it only against the
Appellants’ property and not against any other property of any other lot owner in the
same subdivision who had the same chain of title. R. 210-11. The conduct was
specifically targeted at Appellants and has no basis whatsoever. Although all of the other
owners identified on the plat Appendix 1 had the same chain of title through Ed Higley
and Ed Green, UDOT did not record a notice of interest on their properties--just the
Kapposes. R. 826-33. Any analysis of the situation would show that UDOT had lost any
claim to the subject property by failing to record earlier than Ed Green’s deeds from Ed
Higley. Moreover, the statutory and case law concerning bona fide purchaser status is
abundantly clear on this issue and UDOT should not have engaged in this conduct by
virtue thereof.

The District Court made a legal determination that the notice of interest did not
constitute a lien or encumbrance. This legal conclusion is erroneous and this Court
should correct that legal conclusion and direct the District Court to find that the notice of
interest was a lien or encumbrance recorded by UDOT against the Appellants’ property.

III. THE DISTRICT COURT ERRED IN RULING THAT THE NOTICE OF
INTEREST WAS NOT A WRONGFUL LIEN.

The notice of interest was clearly intended by the State of Utah to prevent
Appellants from selling their property or doing anything with it. That result was

achieved by UDOT in preventing Appellants from selling their property. R. 769-70.



Because the final condemnation order of January 19, 1974 is of no effect as to the subject
properties owned by the Kapposes, the notice of interest upon which the final
condemnation order is based, is a wrongful lien. A notice of interest is in violation of

Utah law. See, Russell v. Thomas, 999 P.2d 1244 (Utah App. 2000).

In Russell, the parties entered into a contract requiring the buyer to pay the seller
more than $500,000.00 for its interest in real property which included payment of certain
amounts for lots to be developed and that a note would be secured by a trust deed and
trust deed note to be recorded after closing of the construction loan and escrow
arrangements were made. At no time did the real property owner in Russell convey to
the lien claimant an interest in any of the lots. Notwithstanding, the claimant filed a
notice of interest with the county recorder and the property owner filed a petition to clear
title arguing that the Defendants had no legitimate legal claim to an interest in the
properties and no contractual or legal right to file a so called “notice of interest”. The
Russell court agreed with the property owner and the issue went up on appeal. The Court
of Appeals noted that the trial court engaged in summary proceedings as provided an
Utah Code Annotated § 38-9-1 et seq. The court stated “to file a notice of interest the
person must minimally claim to have an interest in the land.” Id. at 1247. The Russell
court further stated that in order to determine whether a document conveys an interest in
land, the court should look at the agreement between the parties. The court found that the
agreement in question did not purport to convey an interest in land but was nothing more
than a promise to do so at a later time. The appellate court concluded that the Defendants

did not have an interest in the property, that the notice of interest could not be authorized



under Utah Code Annotated § 57-9-4, and was therefore not exempted from the wrongful
lien definition. Accordingly, the Russell court found that the notice of interest was a
wrongful lien and that the Plaintiff was entitled to summary relief pursuant to the Utah
Code Annotated § 38-9-7.

Similarly in this case, there are no grounds for a notice of interest being recorded
on the Kappos property and said document constitutes a wrongful lien under Utah Code
Annotated § 38-9-1 and § 38-9-4. The order of condemnation was recorded
approximately 29 years late and did not grant any rights to the State of Utah by virtue of
its being recorded after a recording by a subsequent bona fide purchaser of the real
property. Moreover, because the notice of interest is based upon the 1974 condemnation
order, it violates Utah Code Annotated § 57-3-103. Based upon the foregoing, the notice
of interest recorded by the State of Utah Department of Transportation on January 19,
2006 was clearly a wrongful lien. Appellants should be entitled to recover all of their
damages under the wrongful lien section of Utah Code Annotated § 38-9-1 et seq.

Utah Code Annotated § 38-9-1 as it existed at the time of the Court’s decision
states, “wrongful lien” means:
“Any document that purports to create a lien or encumbrance on a
owner’s interest in certain real property and at the time it is recorded
or filed is not: (a) expressly authorized by this chapter or another
state of federal statute; (b) authorized by or contained in an order or
judgment of a court of competent jurisdiction in the state; or (c)

signed by or authorized pursuant to a document signed by the owner
of the real property.”!

1 It is interesting to note that Utah Code Annotated § 38-9-1(6) has since been amended to include the term “notice
of interest” as a wrongful lien.



While it may have been appropriate to record the Condemnation Order, it was completely
illegal for UDOT to record the notice of interest because it did not meet any of these
requirements. It is not expressly authorized by any statute. Moreover, the notice of
interest is not authorized or contained in an order or judgment of a court of a competent
jurisdiction especially given the fact that the judgment had already been recorded in
2003. Finally, the notice of interest was not authorized by Appellants Mark and Mala
Kappos. Therefore, the Court should remand this case to the Judicial District Court
instructing the court to find that the notice of interest was a wrongful lien.

The District Court made a legal determination that the notice of interest was not

wrongful. This conclusion is erroneous and this Court should apply the standard of

reviewing that conclusion for correctness set forth in the Kenny v. Rich case. This Court
should direct the District Court to correct its erroneous legal conclusion and make a
determination that the notice of interest recorded by UDOT was wrongful and that
damages should be awarded under the wrongful lien statute. Utah Code Annotated § 38-
9-1 et seq.

IV. THE DISTRICT COURT ERRED IN RULING THAT APPELLANTS
CANNOT RECOVER DAMAGES FROM UDOT.

The District Court ruled that Appellants cannot recover damages from UDOT. R.
482-83. The standard of review with regard to this question is also that the Appellate
Court should give no deference to the trial court’s conclusions of law and should review

the legal conclusions reached by the trial court for correctness. See, Kenny v. Rich, 186

P.3d 989, 997 (Utah App. 2008).



Appellants relied upon Utah Code Annotated § 38-9-1 ef seq. to claim damages as
against UDOT. The District Court cited to the quiet title sections of Utah Code
Annotated § 78-40-1 through 13 (1987) in determining that no monetary damages could
be recovered by Appellants. R. 335. However, Appellants did not rely upon the quiet title
statute to claim damages, rather Appellants were relying upon the wrongful lien statute of
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