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LIST OF PARTIES TO PROCEEDINGS
IN DISTRICT COURT

Plaintiffs:

John A. Fericks (“Fericks”), and Kurt C. Hoffman (“Hoffman”), Plaintiffs/
Appellants (collectively “Plaintiffs” or “Appellants”).

Defendants:

The Lucy Ann Soffe Trust, Carlos R. Soffe, Vaughn C. Soffe, and Shirla S. Holt
as Trustees of the Lucy Ann Soffe Trust (collectively “Sellers” or “Soffe Defendants™),
and “John Doe Buyer” were each named as defendants below. Plaintiffs/ Appellants
have not appealed the ruling of the district court dismissing the Plaintiffs’ claims against
the Soffe Defendants and the award of attorneys’ fees to the Soffe Defendants. Pentad
Properties, Inc. (“Pentad”), and Joe Goodman (“Goodman”), (collectively “Pentad
Defendants” or “Defendants™), were also named as defendants in the district court.
Goodman and Pentad are the only two defendants that are parties to this appeal as

Appellees.
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JURISDICTION OF THE SUPREME COURT

The Utah Supreme Court has jurisdiction over this appeal pursuant to Utah Code
Ann. § 78-2-3(2)() (2002).

ISSUES

Did the district court err in holding that, regardless of the differing versions of fact
surrounding the alleged oral modification of the Real Estate Purchase Contract, Plaintiffs’
claims for relief under the contract are barred by application of the Statute of Frauds?
(Issue preserved in the Record at 84-113, 165-193, 211-251, 284, 322-325).

Standard of Review: The appellate court reviews the district court’s legal
conclusions for correctness. Kouris v. Utah Highway Patrol, 2003 UT 19, 9 5, 70 P.3d
72. In doing so, all reasonable inferences will be viewed in the light most favorable to
the nonmoving party. Id.

Defendants have no objection to Plaintiffs’ characterization of the remainder of
the issues as stated in Appellants’ Brief with two exceptions. First, Defendants object to
Plaintiffs’ characterization of the district court’s holding stated as Issue IIA in the their
brief. (Appellants’ Brief, p. 1). As stated, the issue calls into question the district court’s
holding to the extent, if any, that it was based on a clause in the Real Estate Purchase
Contract requiring that all modifications to the contract be in writing and signed by the
parties. Id. There is no support in the district court record for the contention that the

district court’s holding was based, in any way, on this particular provision of the contract.
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(R. at 284, 322-325). Rather, the district court’s decision was based on application of the
Statute of Frauds, the effect of which was merely reiterated in the parties’ contract. Id.
Because the district court’s decision was grounded on application of the Statute of
Frauds, and not simply on one provision of the Real Estate Purchase Contract without
consideration for the Statute of Frauds, Pentad Defendants take issue with Plaintiffs’
position that Issue IIA is now before this Court.’

Second, Defendants object to the standard of review Plaintiffs apply to the
appropriateness of the district court’s decision regarding the amount of attorneys’ fees
awarded to the Pentad Defendants. Although Plaintiffs correctly assert that whether
attorneys’ fees should be awarded to a particular party is a question of law reviewed for
correctness, (Appellants’ Brief, pp. 3-4), Plaintiffs fail to mention that the district court
has broad discretion in determining the amount of the fee awarded and that the appellate

court will review the amount of the award under an abuse of discretion standard.

Valcarce v. Fitzgerald, 961 P.2d 305, 315 (Utah 1998) (citing Dixie State Bank v.
Bracken, 764 P.2d 985, 991 (Utah 1988)). Consequently, the determination of whether
the district court erred in deciding the amount of attorneys’ fees awarded to Pentad

Defendants should be reviewed for abuse of discretion, not correctness. /d.

: Plaintiffs concede in another portion of their brief on appeal that the district

court’s decision was based solely on application of the Statute of Frauds. Issue III
in Plaintiffs’ brief questions whether the district court erred in dismissing
Plaintiffs’ claims “[a]fter ruling the statute of frauds barred any oral modification
of the REPC...” (Appellants’ Brief, pp. 2-3).

UT_DOCS_A #1137653 v2 2



DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES, ORDINANCES, RULES, AND REGULATIONS

Utah Code Ann. § 25-5-3 is the determinative statute in this case:

Every contract for the leasing for a longer period than one
year, or for the sale, of any lands, or any interest in lands,
shall be void unless the contract, or some note or
memorandum thereof, is in writing subscribed by the party by
whom the lease or sale is to be made, or by his lawful agent
thereunto authorized in writing.

STATEMENT OF THE CASE

This action is based on an alleged breach of a contract for the sale of real estate.
Plaintiffs, as putative purchasers of certain undeveloped commercial real property (the
“Property”) located in Salt Lake County, brought this action against the Sellers (the Soffe
Defendants), of the Property, the Sellers’ real estate agent, and the brokerage which
employs the agent. (R. 1-7, 54-60, 89). Plaintiffs sought specific performance of the
contract, a standard form Real Estate Purchase Contract (“REPC”), which was signed by
the Plaintiffs and the Sellers, and money damages under various tort and fraud based
theories against the agents of the Sellers. (R. 1-7, 54-60).

The district court granted motions for summary judgment filed separately and
simultaneously by the Soffe Defendants and the Pentad Defendants, based on application ,
of the Statute of Frauds. (R. 88-113, 284, 322-325). In addition, the district court
awarded attorneys’ fees to all of the Defendants under a clause in the REPC providing for

award of fees. (R. 421-422, 430-434).
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Plaintiffs now appeal the district court’s orders granting summary judgment and
attorneys’ fees to Goodman and Pentad, agents for the Sellers of the Property. Plaintiffs
are not appealing the summary judgment order dismissing their claims against the Sellers
of the Property whose alleged breach is the root of each of Plaintiffs’ causes of action
below. Plaintiffs are also not appealing the district court’s award of attorneys’ fees to the

Sellers.

STATEMENT OF FACTS

Plaintiffs and the Sellers entered into the REPC on February 1, 2002. Under the
REPC, Plaintiffs agreed to purchase the Property from the Sellers. (R. 2, 55, 92). The
Sellers, (the Soffe Defendants), were defendants below but are not parties to this appeal.
(R. 2, 55) (Appellants’ Brief, at i). Goodman represented the Sellers as their real estate
agent. (R.2,55,92). Pentad is the real estate brokerage that employs Goodman (R. 2,
55, 92).

Upon execution of the REPC, plaintiffs paid $5,000 in initial earnest money.
Addendum One to the REPC required that Plaintiffs pay an additional $10,000 deposit of
non-refundable earnest money on or before April 6, 2002, when the Plaintiffs, as buyers,
were to have completed their due diligence and feasibility study of the Property. (R. 2,
55, 93). The Addendum provided:

Buyer shall deposit with Seller an additional $10,000 of non-
refundable earnest money on or before April 6, 2002. If

buyer fails to deliver said earnest money to Seller by April 6,
2002 Seller may void this contract at its option. Buyer shall

UT_DOCS_A #1137653 v2 4



have until April 6, 2002, to conduct its due diligence and to
complete a feasibility study of the site. If Seller has not
received written notice from the Buyer of Buyer’s desire to
void the contract prior to April 6, 2002, then the original
$5,000 earnest money shall become non-refundable.

(R. 14, 82 (italics added, underline in original)).

Sometime in March 2002, Hoffman called Goodman on the telephone and asked
Goodman if the Sellers would be willing to grant a one-month extension of the April 6,
2003, additional earnest money deadline. (R. 3, 56, 93). Goodman responded that he did
not think that the Sellers would have a problem granting the extension but he would have
to ask them before committing to it. (R. 196, 255). Plaintiffs, in both their original and
amended complaints, claim that Goodman granted the extension, binding the Sellers,
without first informing or obtaining the permission of the Sellers. (R. 3, 56). However,
in his affidavit, Hoffman admits that he understood that Goodman would need to discuss
the issue with the Sellers before committing to the extension. (R. 196). Specifically, in
paragraph 8 of his affidavit, Hoffman testifies that he understood that Goodman “would
talk to the seller, Mr. Soffe, about getting the extension.” Id.

Goodman promptly called the Sellers to ask whether they would agree to extend
the additional earnest money deadline. (R. 256). The Sellers refused to grant the
extension. (R. 256-257).

Plaintiffs failed to make the April 6, 2002, additional earnest money payment.

(R.4,57,93,257). Thereafter, on instruction from the Sellers, Goodman wrote a letter to
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Plaintiffs dated April 8, 2002, terminating the REPC due to Plaintiffs’ failure to perform.
(R. 4,57, 94,257-258).

Plaintiffs then brought suit against the Sellers, Goodman, and Pentad requesting
specific performance as well as damages for breach of contract and various other tort and
fraud based claims. (R. 1-7, 54-60, 94-95). Each of these causes of action depends upon
the alleged oral agreement of Goodman modifying the material additional earnest money
deadline of the REPC. (R. 1-7, 54-60, 94-95).2

Each of the Defendants moved for summary judgment following the filing of
Plaintiffs’ Amended Complaint.3 (R. 54-60, 84-113, 127-129, 211-251). The district
court granted Defendants’ motions and, further, awarded attorneys’ fees to each of the
Defendants based on the attorney’s fees provision in the REPC. (R. 322-325, 430-434).
The district court also ordered removal of the Notice of Lis Pendens. Id. Subsequent to

the removal of the lis pendens, the Sellers sold the Property to an independent third-party.

At the time the Complaint was filed, Plaintiffs also recorded a Notice of Lis
Pendens against the property. (R. 61-63).

The only difference between the two complaints is that the Amended Complaint
adds a damages claim under a provision of the Utah Code governing licensed real
estate brokers. The amendment, however, relates only to a measure of damages
available under Utah Code Ann. § 61-2-17(4) but fails to state a claim under
which the requested damages could be granted. (R. 60).
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Plaintiffs appeal only from the order and judgment in favor of Goodman and
Pentad. Plaintiffs do not appeal the rulings of the district court in favor of the Sellers of
the Property.

SUMMARY OF ARGUMENT

This appeal is moot. Plaintiffs’ claims are all based on an alleged oral
modification of a written contract between Plaintiffs and the Sellers of the Property. In
light of that fact, it is curious t'hat Plaintiffs have not appealed the district court’s grant of
summary judgment in favor of the Sellers of the Property when the entire dispute centers
on the Sellers’ alleged failure to perform the contract. Moreover, Plaintiffs’ assertion that
the Statute of Frauds does not bar their claims to the Property are moot because
Plaintiffs’ failed to request a stay of the judgment below and the Property has since been
sold to a third party.

Regardless, the district court properly held that Plaintiffs’ cause of action for
specific performance was barred by application of the Statute of Frauds. The alleged oral
modification, even if one was made, is unenforceable under Utah Code Ann. § 25-5-3.
Because each of the remaining causes of action was ultimately based on the
unenforceable alleged oral modification, those claims were also properly dismissed.

The equitable doctrine of promissory estoppel does not provide an exception to the

Statute of Frauds in this case. The appellate courts of this state have imposed severe
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limits on the use of promissory estoppel to enforce oral agreements otherwise subject to
the Statute of Frauds.

The district court properly awarded attorneys’ fees to the Pentad Defendants. The
REPC provides that, in the event of litigation, the prevailing party shall be entitled to
attorneys’ fees. The Pentad Defendants were clearly the prevailing parties, having had all
claims resolved in their favor. They were also made parties to the REPC through the
allegations in Plaintiffs’ own pleadings. (R. 54-60). Accordingly, they were entitled to
attorneys’ fees. Further, the district court did not abuse its discretion in deciding on the
amount of fees to which Pentad Defendants were entitled. The amount awarded was

properly supported by the record and clearly within the district court’s discretion.

ARGUMENT

I. This Appeal is Moot Because Not only are the Sellers not Parties to this
Appeal, but the Property in Question has been Sold to a Third Party.

The bulk of the Appellants’ Brief in this appeal addresses the Statute of Frauds
issues applicable to the failure of the Sellers, who are parties to the REPC, to perform a
contract for the sale of real property. This Court does not need address these issues,
however, because this appeal is moot. Not only have the Plaintiffs failed to join the
Sellers, on whom their remedy depends, in this appeal, but the Sellers of the Property

have sold it and the requested remedy is now beyond reach.
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A.  Plaintiffs’ Request for Reversal of the District Court's Grant of
Summary Judgment Regarding Enforcement of the Oral Modification
is now Moot.

Richards v. Baum, 914 P.2d 719 (Utah 1996), is directly on point. In Baum,
plaintiffs sought a decree quieting title to certain real property located in Utah County.
The defendants also sought to quiet title to the property in their favor. After a trial on the
merits, the court quieted title in favor of the defendants. Id. at 720. The plaintiffs
appealed but did not seek or obtain a stay of the district court’s decree. Subsequently, the
defendants sold the property to a third party. /d. At the appellate level, the defendants
moved to dismiss the appeal, “contending that it ha[d] become moot.” Id. This Court
held that “[w]here the issues that were before the trial court no longer exist, the appellate
court will not review the case.” Id. (citing McRae v. Jackson, 526 P.2d 1190, 1191 (Utah
1974); Mikkelsen v. Utah State Tax Comm'n, 22 Utah 2d 438, 439-40, 455 P.2d 27, 27
(1969)). The Richards Court further held that “[t]his court has never held that when an
appellant fails to obtain a stay and the property sought is conveyed in good faith to a third
party, the appellant is entitled to return to the trial court to have damages awarded if
successful on appeal.” Id. at 721. See also Kellch v. Westland Minerals Corp., 484 P.2d
726 (Utah 1971) (the court was without power to grant any relief to the plaintiff/appellant
where the subject matter of the litigation was sold after judgment at the district court

level).
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The same circumstances exist here. The Property has been sold, and, further, the
Sellers of the Property, from whom the essential remedy must be obtained, were not
made parties to this appeal.

The fact of mootness is manifest and best illustrated by the relief Plaintiffs request
from this Court. Plaintiffs seek an order reversing the summary judgment awarded by the
district court. If this Court granted that relief, the case would be remanded to the district
court to adjudicate claims against the Sellers for specific performance of a contract to
purchase land that no longer belongs to the Sellers. The Sellers were dismissed from the
case by the district court with prejudice and cannot be sued again because no appeal was
taken from that order. Consequently, a party that is essential to the relief requested
cannot be restored as a party litigant. Therefore, at this point in time, it is of no
consequence whether an enforceable oral modification was made or whether the Statute
of Frauds was properly applied.

It is difficult to ascertain what relief Plaintiffs now seek in raising these issues on
appeal. Each of the causes of action of Plaintiffs’ Amended Complaint relies on
enforcement of the oral modification of the REPC. Otherwise, Plaintiffs would not raise
the issue of the oral modification on appeal. Moreover, Plaintiffs do not state, nor have
they ever stated, claims against Goodman and Pentad that exist independently of their
claimed right to have the benefit of performance of the REPC, which is now impossible

in any event. As this Court made clear in Richards v. Baum, Plaintiffs cannot uncouple
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their damages claims from their underlying claims on the contract against the Sellers,
forfeit those claims, and then expect to obtain independent relief in money damages
against the Sellers’ agents who have no ability to respond in specific performance by
delivering title to the Property. Plaintiffs offer no rational explanation for their failure to
pursue appeal of the dismissal of the claims against the Sellers or to at least attempt to
obtain a stay of enforcement of the district court’s judgment. Whatever the reason, they
have forfeited their ability to obtain any relief on appeal.

B.  Plaintiffs’ Request for Reversal of the District Court’s Denial of Their
Rule 56(f) Request is Likewise Moot.

Plaintiffs’ argument that the district court erred in denying their request for
additional discovery under Utah R. Civ. P. 56(f) is also premised on their contention that
the contract claims asserted below are still at issue on appeal. (Appellant’s Brief, pp. 19-
22). Plaintiffs describe the facts that they sought to discover and then maintain that “if
proven at trial, these facts are sufficient to make the oral agreement enforceable.” Id. at
22. If that is true, and the district court erred in refusing to allow them to conduct
discovery of these facts, which they then prove at trial, the question then becomes one of
what they can recover upon enforcement of the oral agreement. The answer is, nothing.

The alleged oral agreement cannot be enforced because the Sellers are no longer parties
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to this litigation (and cannot be sued again) and, furthermore, they no longer hold title to
the Property. Additional discovery cannot overcome the fact of mootness of this appeal.*

Plaintiffs admit that their desire to have the district court’s ruling refusing their
request under Rule 56(f) reversed is so that they can prove that the oral agreement should
be enforced. Not only did the district court properly exercise its discretion in denying
that relief to Plaintiffs, the point is now moot and need not be adjudicated.

II.  The Relief Sought by Plaintiffs is Barred by the Explicit Language of the
Statute of Frauds, Utah Code Ann. § 25-5-3.

There is no dispute that this action concerns a contract for the sale of real property.
It involves nothing more than a commercial real estate transaction memorialized by an

integrated written agreement reached between sophisticated parties experienced in real

Under Rule 56(f), a court may refuse to grant a motion for summary judgment, if
it can be shown “from the affidavits of a party opposing the motion” that he
“cannot for reasons stated present by affidavits facts essential to justify his
opposition.” Utah. R. Civ. P. 56(b). Neither the Plaintiffs nor their counsel filed
an affidavit in the district court stating the reasons why the motion for summary
judgment should not be granted until discovery has been taken. “A majority of
federal cases interpreting an identical Rule 56(f) hold that filing an affidavit is
necessary for the preservation of a Rule 56(f) contention that summary judgment
should be delayed pending further discovery.” Callioux v. Progressive Ins. Co.,
745 P.2d 838, 841 (Utah Ct. App. 1987) (citing Mid-South Grizzlies v. National
Football League, 720 F.2d 772, 780 n.4 (3d Cir. 1983)). The Utah Supreme Court
has refused to consider an argument that further discovery is necessary when the
appellant fails to file a Rule 56(f) affidavit. Jackson v. Layton City, 743 P.2d
1196, 1198 (Utah 1987). Because Plaintiffs failed to file a Rule 56(f) affidavit in
the district court stating in detail why discovery should be taken, and what facts
they sought discover, this argument should be rejected without consideration.
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estate transactions dealing with one another at arms length.” For that reason, a simple
application of the Statute of Frauds to plain terms of the parties’ agreement, which is
clearly within the Statute of Frauds, bars all of Plaintiffs’ claims as a matter of law.

Several provisions of the REPC are critical to an analysis of the facts presented to
this Court.

Addendum One to the REPC imposes an absolute deadline by which Plaintiffs are
required to: (1) pay $10,000 additional, non-refundable earnest money to the Sellers; and,
(2) to complete a feasibility study which, according to the Amended Complaint, involved
“acquiring approval from the City of South Jordan for the development plan.” (R. 14, 56,
82). The Addendum further provided that if the Plaintiffs failed to satisfy these
conditions, “Seller may void this contract at its option.” (R. 14, 82).

The REPC also contains the following integration clause:

14, COMPLETE CONTRACT: This instrument (together
with its Addenda and any attached Exhibits and Seller
Disclosures) constitutes the entire contract between the
parties and supersedes all prior dealings between the parties.

This Contract cannot be changed except by written agreement
of the parties.

(R. 80, 12).

As the REPC shows, Hoffman is, himself, a licensed real estate broker. Hoffman
is listed in the REPC as the buyer’s agent through his brokerage, Canyon Rim
Realty. (R. 10, 78).
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A. Ifan Agreement is Subject to the Statute of Frauds, any Subsequent
Modification of the Agreement Must Also Satisfy the Requirements of
the Statute of Frauds to be Enforceable.

Plaintiffs devote much of their brief on appeal, and much of their opposition to
summary judgment in the district court proceedings, to the proposition that,
notwithstanding Paragraph 14 of the REPC, Utah law clearly supports oral modification
of a contract even if the contract provides otherwise.

Plaintiffs are correct in their assertion that Utah courts have held, as a general
proposition, that oral modifications to contracts can be enforced even if the original
writing requires that all modifications must be in writing. However, the line of cases
allowing oral modifications of contracts provides no refuge for Plaintiffs. While Utah
decisional law holds that parties may orally agree to waive, modify or alter agreements
not subject to the Statute of Frauds notwithstanding provisions in contracts similar or
identical to Paragraph 14 of the REPC, the law is equally clear that “if an original
agreement is within the statute of frauds, a subsequent agreement that modifies the
original agreement must also satisfy the requirements of the statute of frauds to be

enforceable.” R.T. Nielson Co. v. Cook®, 2002 UT 11, 913,n4,40P.3d 119,1124,n.4

Plaintiffs rely heavily on R.T. Neilson Co. in arguing that oral modifications of
contracts containing provisions prohibiting such modifications are nonetheless
valid. Although R.T. Neilson Co. does support that general proposition, it is easily
distinguishable from the present case. R.T. Neilson Co. involved the oral
modification of a contract to provide consulting services, the subject matter of
which is not within the Statute of Frauds. 40 P.3d at 1120.
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(citing Golden Key Realty v. Mantis, 699 P.2d 730, 732 (Utah 1985) (“The rule is well
settled in Utah that if an original agreement is within the statute of frauds, a subsequent
agreement which modifies the original agreement must also satisfy the requirements of
the statute of frauds to be enforceable.”)). See also, Mills v. Brody, 929 P.2d 360, 364
(Utah 1996) (Option to purchase real property is within the Statute of Frauds and,
therefore, oral extension of the option exercise deadline in not enforceable.).

Because the REPC is subject to the Statutes of Frauds, Paragraph 14 is clearly
enforceable since it merely demands compliance with the Statute of Frauds. Contract
clauses similar to Paragraph 14 of the REPC and the Statute of Frauds are designed to
obviate the very type of dispute that is the gravamen of this action.

B. The Doctrine of Promissory Estoppel is not Applicable to the
Undisputed Facts of This Case.

The only writing alleged by the Amended Complaint to exist which memorializes
the agreement between the Sellers and Plaintiffs is the REPC, which contains a firm
deadline of April 6, 2002, for the payment of additional earnest money and completion of
the feasibility study. The allegations of the Amended Complaint, and the basis of each
cause of action stated therein, rest entirely on the enforceability of an alleged oral
agreement modifying material obligations of a contract to sell real property asserted in
violation of both the Statute of Frauds and the terms of the REPC itself.

The Amended Complaint alleges that Plaintiffs justifiably relied on Goodman’s

alleged oral representation of an extension of a critical deadline of the written contract
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thereby raising, by implication, some variety of promissory estoppel or quasi-contract
theory. Indeed, such theories are the only means through which Plaintiffs could possibly
argue that their Amended Complaint is not categorically barred by the Statutes of Frauds.
This Court, however, has resolved such claims in favor of enforcing the Statute of Frauds
and barring equitable theories to the contrary.

For example, in Stangl v. Ernst Home Center, Inc., 948 P.2d 356 (Utah Ct. App.
1997), the Utah Court of Appeals considered the question of whether the doctrine of
promissory estoppel bars assertion of, or provides an exception to, the defense of Statute
of Frauds where the agreement in issue is otherwise subject to it. The Court, considering
facts much more compelling in favor of application of promissory estoppel than those
alleged here, rejected the notion of promissory estoppel furnishing an exception to the
Statute of Frauds. The Court reasoned that “[a] mere refusal to perform an oral
agreement within the Statute [of Frauds], however, is not such fraud as it will justify a
court in disregarding the statute [of Frauds] even though it result[s] in hardship to the
plaintiff.” Id. at 362 (citing Easton v. Wycoff, 295 P.2d 332, 333-34 (Utah 1956). This
Court explained its ruling by addressing the issue in the context of formation of a

contract:

Fraud generally cannot be predicated upon the failure to
perform a promise or contract which is unenforceable under
the Statute of Frauds, for the promissor has not, in the legal
sense, made a contract; and therefore, he has the right, both
in law and in equity, to refuse to perform.
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Stangl, 948 P.2d at 3627 (citing McKinnon v. Corporation of the President of the Church
of Jesus Christ of Latter-Day Saints, 529 P.2d 434, 435 (Utah 1974) (emphasis added).
See also, Homestead Golf Club, Inc. v. Pride Stables, 224 F.3d 1195, 1202 (1()th Cir.
2000) (same).

Consequently, even if Goodman made the oral promise, which he did not, the
subject matter of which is, unquestionably, subject to the Statute of Frauds, there is no
promise made at all, and no enforcement of it can be imposed. The solution to Plaintiffs’
apparent dilemma was prescribed by the Stangl/ court: “A party concerned about the
assertion of the Statute of Frauds could easily protect itself by demanding written
commitments before acting in reliance on the negotiations.” Stangl, 948 P.2d at 365.

Plaintiffs’ assertion of promissory estoppel as an exception to the rule of the
Statute of Frauds, which focuses on their reliance on Goodman’s alleged statement,
analyzes the exception from an opposite, and incorrect, footing. Stangl/ focuses the
analysis on the party asserting the Statute of Frauds as a defense, holding that “[a]
defendant is estopped from asserting the statute of frauds as a defense only when he or

she has expressly and unambiguously waived the right to do so.” Id. at 361 (emphasis

7 Plaintiffs themselves cite Stang/ for the proposition that “a mere promise to

execute a written contract and subsequent refusal to do so is insufficient to create
an estoppel.” (Appellants’ Brief, p. 14 (citing Stangl, 948 P.2d at 363 (quoting
McKinnon, 529 P.2d at 436-37))). Likewise, even if Plaintiffs can prove that
Goodman promised to execute a written contract, the Sellers’ subsequent refusal to
allow the modification would not create an estoppel allowing Plaintiffs to recover
according to the rule of Stangl/ and McKinnon.
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added). In this case, no such allegation is made. Defendants have never waived their
right to assert the Statute of Frauds as a defense and Plaintiffs do not even attempt to
claim that Defendants have done so.

Stangl reiterates the fact that Utah courts “have narrowly circumscribed the
application of promissory estoppel to the statute of frauds.” /d. at 360-61. As argued at
length by Defendants in the district court, Stang!/ does not focus on whether the oral
agreement was actually made, but couches the analysis in terms of formation of contract,

holding that an oral agreement subject to the Statute of Frauds is never formed in the first
instance. (R. 97-98). As the Stangl Court aptly noted, “[j]ust as the statute of frauds
should not be used to perpetrate fraud[,] so, too, promissory estoppel should not be
allowed to eviscerate the statute of frauds.” 948 P.2d at 365 (citing Medesco, Inc. v. LNS
Int’l Inc., 762 F.Supp. 920, 926 (D. Utah 1991)). The Stangl Court set forth this
principle in the context of denying recovery to a plaintiff relying upon promissory
estoppel even though the plaintiff had spent several million dollars in purchasing and
preparing a shopping center based on defendant’s promise to be the anchor tenant and
lease a portion of the center. The facts of Stangl were far more compelling in favor of
allowing enforcement of oral contract terms under the doctrine of promissory estoppel as
an exception to the Statute of Frauds than those facts surrounding the present dispute.

Regardless, the Court held that the plaintiff could not enforce the oral agreement.
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C.  The Statute of Frauds Prohibits Enforcement of any Oral Modification
of the Real Estate Purchase Contract.

This case presents issues nearly identical to those presented to the Utah Court of
Appeals in Mills v. Brody, 929 P.2d 360 (Utah Ct. App. 1996), and must be resolved in
similar fashion. In Mills, defendant Brody entered into a lease with an option to purchase
Mills’ condominium. The agreement required Brody to exercise the option within two
years by tendering the purchase price to Mills. Id. at 361. Brody claimed to have orally
exercised the option within the option deadline but sent a letter to Mills exercising it in
writing after expiration of the deadline. Mills refused the exercise of the option, and sued
to evict Brody. Brody counterclaimed, demanding specific performance of the op<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>