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of the conduct; 2) the ratio of punitive damages to compensatory damages; and 3) civil
penalties that could be assessed for the misconduct under state law. BMW v. Gore, 517
U.S. 559, 116 S.Ct. 1589 (1996).

Westgate’s principal focus is, again, the second factor, mathematical ratio between
the total compensatory damages award and the total punitive damages award. That ratio,
Westgate says, is 138 to 1 (or 4100 to 1 if the $500 damages for the vacation were carved
out). (The error of that contention is addressed, supra.) As discussed above, however,
punitive damages awards in cases involving low compensatory damages are consistently
upheld with far greater ratios. See pp. 50-52, supra.

The other two guideposts do not aid Westgate, either. “The most important
indicium of the reasonableness of a punitive damages award is the reprehensibility of the
defendant’s conduct.” State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S.408, 419,
123 S.Ct. 1513 (2003). In assessing reprehensibility, the Court should consider, among
other things, whether “the conduct involved repeated actions or was an isolated incident,”
and whether “the harm was the result of intentional malice, trickery, or deceit, or mere
accident.” Id. Westgate’s conduct in this case falls within both categories. It was
deliberate deceit, and not an isolated incident. See Exxon, supra (repeatedly emphasizing
that there was no evidence of profit motive or intentional misconduct in that case).

In its defense, Westgate can only claim that the consumers were not financially
vulnerable, that there was no fiduciary relationship, and that, somehow, “Westgate’s
conduct should be construed to involve isolated incidents in light of the fact that 500

individual claims are being prosecuted.” (Westgate Brief, p. 31.) Only by ignoring
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virtually every piece of evidence at trial can Westgate claim that a resort-wide scheme
involving 2,300 identical fraudulent certificates was an “isolated” incident."

The third Gore guidepost is the range of civil penalties that could have been
imposed under state law for the misconduct. Westgate’s memorandum mentions a few:
the Utah Consumer Sales Practice Act, which would allow for $2,000 per claim; the
Division of Consumer Protection could fine Westgate up to $1,000; the Utah pattern of
Unlawful Activities Act, which would allow for twice the damages sustained (plus
attorney fees, not mentioned by Westgate).

Glaringly absent from Westgate’s recitation of statutory penalties is Utah Code
Ann. § 57-19-3(a), a “death penalty” for timeshare companies who engage in fraudulent
marketing tactics. Section § 57-19-3(a) specifically provided (and still provides) that the
registration of a timeshare company to do business in Utah may be revoked if “the
developer’s advertising or sales techniques or trade practices have been or are deceptive,
false, or misleading[.]” That would have cost Westgate $20 million per year, far more
than the jury’s punishment. See p. 28, supra. Westgate cannot claim that “nothing in
Utah statutes provided notice of the possibility of a $1 million penalty” (Westgate Brief,
p. 33) when it knew that engaging in “deceptive, false, or misleading” sales tactics could

have multi-million-dollar consequences. '

' Westgate’s implications that the consumers were sophisticated and/or wealthy are also
exaggerated. (Westgate Brief, pp. 13, 31.) Westgate targeted consumers with $50,000 in
total family income, hardly in the same league as Westgate. (Trial Exh. S.)

"> Westgate suggests several times that, if the court “extrapolated” from this verdict, it
could view Westgate as having been penalized $33 million. In this context, extrapolation
is synonymous with speculation: It assumes that punitive damages would be sought in
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JURISDICTION
Jurisdiction in this Court is proper pursuant to Utah Codé Ann. § 78A-4-103(j).
ISSUES PRESENTED FOR REVIEW
The following issues are presented to this Court for review:

ISSUE No. 1: DID THE TRIAL COURT ABUSE ITS DISCRETION IN
CONSOLIDATING THE CASES FOR TRIAL?

Standard of review: A trial court’s orders regarding consolidation are
reviewed for abuse of discretion.  Slusher v. Ospital, 777 P.2d 437, 441 (Utah 1989).
Subsidiary factual determinations by the trial court are reviewed under a “clearly
erroneous” standard. State v. Pena, 869 P.2d 932, 938-939 (Utah 1994).
Preservation:  Westgate’s arguments regarding consolidation under
U.R.Civ.P. 42 were preserved at R. 4270.
ISSUE No. 2: DID THE TRIAL COURT ERR IN DENYING WESTGATE’S
MOTION FOR A JUDGMENT NOTWITHSTANDING THE
VERDICT OR REMITTTUR WITH RESPECT TO PUNITIVE
DAMAGES?

Standard of review: With respect to the trial court’s deﬁial of Westgate’s
motion for new trial with respe’ct to punitive kdamages, the record is reviewed de novo.
Cooper Indus., Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 431 (2001); Smith v.
Fairfax Realty, Inc., 2003 UT 41, 9 31 and n. 13, 82 P.3d 1064. However, the facts from
the record are recited in the light most favorable to the jury’s verdict. Diversified

Holdings v. Gilbert R. Turner, 2002 UT 129, 9 2, 63 P.3d 686. Additionally, arguments

that were not preserved, or are inadequately briefed, are waived. Fairfax Realty, supra,
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2003 UT 41, § 30 n. 12, 82 P.3d 1064 (“the right to constitutional review of a punitive
damage award may be waived or forfeited like many other constitutional rights™).
Preservation: Westgate did not preserve its constitutional arguments
regarding punitive damages. See pp. 40, 57-60, infra.
ISSUE No. 3: WITH RESPECT TO CPG’S CONDITIONAL CROSS-APPEAL,
DID THE TRIAL COURT ERR IN RULING THAT CLAIMS
UNDER THE CONSUMER SALES PRACTICES ACT ARE NOT
SUBJECT TO ASSIGNMENT?
Standard of review: Interpretation of a statute is a question of law
reviewed de novo. Anderson v. Provo City Corp., 2005 UT 5, § 11, 108 P.3d 701.
Preservation: CPG preserved this issue in its opposition to Westgate’s

motions to dismiss. (R. 210, 2761.)

ISSUE No. 4: WITH RESPECT TO CPG’S CONDITIONAL CROSS-APPEAL,
SHOULD THE TRIAL COURT’S DENIAL OF ATTORNEY
FEES BE REMANDED FOR RECONSIDERATION?
Standard of review: The Court is not being asked to review the trial
court’s ruling regarding attorney fees. CPG requests only that, if the court modifies or
remands the punitive damages award, the trial court be permitted to revisit its denial of

attorney fees, which was based on the existence of the punitive damage award.

Preservation: CPG preserved its request for attorney fees at R. 5717.



DETERMINATIVE STATUTES AND RULES
Utah Code Ann. § 13-11-19 (2001):

(1)  Whether he seeks or is entitled to damages or otherwise has an
adequate remedy at law, a consumer may bring an action to:

(a)  obtain a declaratory judgment that an act or practice violates
this chapter; and

(b)  enjoin, in accordance with the principles of equity, a supplier
who has violated, is violating, or is likely to violate this chapter.
(2) A consumer who suffers loss as a result of a violation of this chapter
may recover, but not in a class action, actual damages or $2,000, whichever
1s greater, plus court costs.

UR.Civ.P. 42(a):

When actions involving a common question of law or fact are pending

before the court, it may order a joint hearing or trial of any or all the matters

in issue in the actions; it may order all the actions consolidated; and it may

make such orders concerning proceedings therein as may tend to avoid

unnecessary costs or delay.

STATEMENT OF THE CASE

Rather than argue appellee’s theory of the case in its Statement of the Case, as

Westgate has done, CPG presents the following procedural summary:
Nature of the case, course of proceedings, and disposition below

In 2002, Consumer Protection Group and its founder, Shaun Adel, began obtaining

assignments from customers of Westgate Resorts, LLC, of certain claims against

Westgate. (£.g., Trial Exh. A (Exh. 8), B (Exh. 7).) The claims arose out of

representations that, if consumers traveled to Park City and attended a sales presentation,
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Westgate would give them a 3-day, 2-night vacation package to Anaheim, California,
which representations the jury found to have been false. !

Upon learning that Adel was soliciting the assignments, Westgate filed a Verified
Complaint and Jury Demand against CPG on September 19, 2002, accusing Adel of
having “stolen” documents from Westgate and seeking, among other things, injunctive
relief. (R.1-11,913.)

On September 25, 2002, Westgate filed an application for a temporary restraining
order. (R. 15.) CPG obtained counsel, and a stipulated TRO was entered on September
30,2002. (R. 82-84.) The TRO precluded CPG from contacting any additional Westgate
customers, but permitted the use of the contested documents for the purpose of preparing
claims and defenses. (R. 83 9 2.) A preliminary injunction was later entered on similar
terms. (R. 2351.)

On October 23, 2002, CPG filed a Verified Answer and Counter-Claim. (R. 136.)
The counterclaim included, among other things, more than 500 assigned claims against
Westgate under the Utah Consumer Sales Practices Act (UCSPA) and common law
fraud. (R. 118-122; R. 632.)

On November 29, 2002, Westgate filed a motion to dismiss the UCSPA and fraud
claims for lack of standing. (R. 156-157.) The trial court declined to dismiss the fraud
claims, but granted Westgate’s motion to dismiss the UCSPA claims on the ground that

UCSPA claims cannot be assigned. (R. 2339-2340, 2346-2347.)

! Claims involving other promised premiums (e.g., a camera) were not part of the trial,
and are not at issue in the appeal.



With leave of court (R. 2630), CPG filed an Amended Verified Answer and
Counter-Claim on March 12, 2004. (R. 2755.) Present counsel appeared for CPG (R.
2720), and a scheduling conference was held. (R. 2724.) In light of the trial court’s
ruling regarding its UCSPA claims, CPG moved to amend the counterclaim to add the
individual assignors. (R. 2735, 2744.) Although Westgate had successfully argued that
UCSPA claims cannot be assigned, Westgate opposed the motion on the grounds that,
among other things, the consumers lacked standing because they had assigned their
UCSPA claims to CPG. (R. 2745, 2745f.) The trial court denied CPG’s motion. (R.
2753.)

Westgate then filed another motion to dismiss (R. 2760) Among the issues raised
was that CPG’s claims “improperly join the distinct and individual claims of over 900
Westgate consumers in single counts in one lawsuit, circumventing class action scrutiny
required by Rule 23, UR.C.P. for such collective actions.” (R. 2760f.) Westgate also
argued that joinder was improper under U.R.Civ.P. 20 (R. 2760r), and that “[i]t is
logistically impossible for this Court to manage over 900 distinct claims in one lawsuit.”
(R. 2760u). Westgate said that, if all “900” claims were tried together, and assuming
one-half day for the trial of each claim, “the trial will consume more than 450 trial days,

approximately 2 1/4 years.” Id. In response, CPG cited case law that the number of



claims is not a basis for dismissal, and that the number of defrauded persons is solely
within the control of the defrauder. (R. 2761i.)*

In its second motion to dismiss, Westgate also sought dismissal of CPG’s
amended counterclaims under the UCSPA based upon law of the case, i.e., the court’s
earlier ruling that such claims are not assignable. (R. 2760.) In response, CPG argued
that the earlier dismissal should be revisited in light of intervening case law. (R.2761b-
d.) The trial court denied CPG’s motion. (R.2768f.)

In November 2005, CPG requested a scheduling and management order. In its
motion, CPG suggested the court “take a small number (thirty) of plaintiffs [assignors]
who have similar claims in each of four common areas, and separately handle them on
fast track basis. Once discovery has been completed on the thirty claims, the legal issues
can be resolved and trial can proceed on these 30 claims. The outcome of trial will
enhance the likelihood of settlement and resolution of the case regarding the remaining
890 claims.” (R. 2780.) CPG noted that doing so “would allow a manageable group of
consumer claims to be resolved on an expedited basis,” might resolve some common
legal and issues, and might facilitate settlement, depending on the outcome. (R. 2778.)

CPG referred to the foregoing suggestion as a “small scale trial” or “test” trial. (R.
2777.) Westgate called it a “mini-trial.” (R. 2807.) (CPG used those terms only once,
back in 2005, but Westgate continues to use the “test trial” nomenclature (frequently).

E.g., Brief of Appellant, p. 14.)

2 Although both parties loosely referred to 900-plus claims, that was actually the number
of individual claimants. Because a number of the claimants were married couples, the
actual number of distinct claims was just over 500. (R. 632.)
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CPG stated, “The question now is how to proceed. CPG has suggested a
reasonable approach: start with 30 claims. Conduct discovery on those claims, try them,
and see what the jury does with them. If the parties do not resolve the remaining cases
after seeing the result, proceed with another thirty. This arrangement — carving a big case
into smaller pieces — is workable regardless of whether the first thirty are deemed to have
any res judicata or other preclusive effect.” (R. 2821.) In response, Westgate offered no
proposal for how the claims should be handled, but instead restated its opposition to
joinder of the claims at all. (R. 2795-2819.)

On December 15, 2005, the court entered a Scheduling and Management Order.
The court reserved ruling on how claims would be tried. (R. 2862.) Discovery
proceeded on individual assignors, and on April 17, 2008, CPG requested a trial setting
and scheduling conference. (R.3012.) At a hearing on June 6, 2008, the court scheduled
a jury trial on the claims of 16 assignors for whom discovery had been completed. (R.
3351.)

On August 12, 2008, Westgate filed a “Motion for Trial Order.” (R. 4270.)
Westgate acknowledged the trial court’s decision to try 16 claims beginning October 27,
2008, “but how those claims are to be tried is still unresolved.” (R. 4266.) Westgate did
not make any suggestions as to the manner of trial, arguing only that each assigned claim

should be tried separately. (R. 4247-4270). Westgate’s motion was denied. (R. 4680.)°

? Westgate expressed concern that CPG was seeking to “bind subsequent litigation” with
the results of the first trial (or “test trial,” to use Westgate’s preferred term). (R. 4263.)

CPG clarified that it was not contending that the first trial would have preclusive effect.
(R. 4551)) ‘
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The 16 assigned claims were tried to a jury from October 27 — November 14,
2008. Upon the conclusion of CPG’s case in chief, the court granted Westgate’s motion
for directed verdict as to one claimant, George Serassio. (R. 4933.) In separate special
verdicts, the jury found by clear and convincing evidence that Westgate Resorts had
committed fraud against each of the remaining claimants, and that punitive damages
should be awarded. (R. 4758-4802.) Additional evidence was then presented with
respect to the amount of punitive damages. (R. 4749.)

The jury awarded economic damages in varying amounts to each of the claimants.
(($500 (Baty), $508 (Beck), $500 (Brandt), $517 (Brower), $5 (Davis), $550 (Detienne),
$500 (Dorius), $517 (Eastman), $515 (Ellis), $535 (Heser), $505 (Hubbard), $500
(Huntington), $540 (Price), $500 (Sorensen), and $550 (White).) The jury did not award
non-economic damages to any claimant. The jury awarded $66,666.67 in punitive
damages to each of the claimants, for a total of $1,000,000.05. (R. 4807-4808.)

A judgment was entered on December 11, 2008. (R. 4817-4823.) On December
26, 2008, Westgate filed motions for judgment as a matter of law, for new trial, and for
remittitur. (R. 4835.) On April 6, 2010, the trial court denied Westgate’s motions, and
certified the judgment as final under U.R.Civ.P. 54(b). (R. 5829.) Westgate timely
appealed. (R. 5988.)

Facts

Before summarizing the evidence at trial, CPG feels impelled to note that many of

Westgate’s “facts” are unsupported by citation to the record. For example, Westgate

begins its brief with the following: “Shaun Adel, a disgruntled former Westgate
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contractor fired for falsifying sales records, stole Westgate files containing contact
information of gift certificate recipients.” (Westgate Brief, p. 1; also id., p. 4.)

No citation to the record is provided for this assertion, which, considering its
irrelevance to the appeal, appears to be included for prejudicial effect, in contravention of
UR.AP. 24(k) (brief is to be “free from burdensome, irrelevant, immaterial or
scandalous matters”). Indeed, the trial court expressly found that Westgate failed to
adduce any evidence at trial to support this claim. (R. 5806 (“Westgate did not provide
admissible evidence, despite its many claims to the contrary, that the Consumer
information was stolen from Westgate.”).)

Westgate also fails to acknowledge any evidence supporting the jury’s verdict or
the lower court’s rulings. Westgate’s brief does not contain a true “statement of facts
relevant to the issues presented for review,” as required by U.R.A.P. 24(a)(7). Westgate
devotes only one paragraph to summarizing (purportedly) CPG’s claims and the
allegations against it, which bear little resemblance to CPG’s actual theory of the case.
(See Westgate Brief, p. 6.)

The trial court noted this same refusal to acknowledge any contrary evidence in
Westgate’s post-trial motions. (R. 5806-5807 (“The court notes that Westgate
conveniently failed to present evidence supporting the jury verdict. This is
understandable because Westgate apparently does not want the court to focus on any
evidence unfavorable to Westgate’s view of the case.”).)

Additionally, Westgate’s few citations to the record are grossly skewed toward a

view of the case that the jury rejected. As an example, with respect to one assignor,
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Westgate says: “For a claim involving a consumer who redeemed the certificate, traveled
to Anaheim, and took his family to Disneyland, the jury awarded $66,666.67 in punitive
damages.” (Westgate Brief, p. 6, citing R. 4758-4772.) Westgate later describes these
same assignors as “consumers who successfully redeemed their certificate and took their
family to Disneyland.” (Id., p. 10, citing R. 5668 (Tr.) 753-755.)

Westgate’s citation to the record begins on page 753 of the trial transcript, where
Mr. Davis agreed that he was eventually able to travel on the certificate. But the
witness’s testimony actually began on page 741, and painted a far different picture: Mr.
Davis testified that it took him nearly one hundred telephone calls and three years to get
his trip — and even then, he was only able to do so because the regularly assigned
employee, who was a supervisor, happened to go on maternity leave. (R. 5661: T. 741-
754.) At trial, Westgate’s counsel characterized Mr. Davis as “another one that won’t
take yes for an answer.” (R. 5667:9-13.)*

Similarly, Westgate says that another consumer “was offered an Anaheim
Certificate, but rejected it.” (Westgate Brief, p. 10, citing R. 5661 (Tr.) 672-673.)
Westgate omits that, when this consumer was handed the certificate for the first time after
the presentation, she realized immediately that its onerous terms and conditions made it

worthless. (R. 5661: D. Ellis: 670-673.)

! Mr. Davis would submit three requested dates as required (consumers were not allowed
simply to ask what dates were available). Before each date arrived, Mr. Davis contacted
National Redemption Center, and was told each time that the date was unavailable. Each
time that three dates came and went, Mr. Davis was required to request another form to
request another three dates; he went through this process fen times. (R. 5661: Davis:
741-56.)
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On appeal, the facts are to be recited “in the light most favorable to the jury’s
verdict.” Smith v. Fairfax Realty, Inc., 2003 UT 41, § 3, 82 P.3d 1064. Having stated its
concern with Westgate’s failure to honor this principle, CPG offers the following
statement of facts, supported by citations to the record:

Westgate Resorts, one of the country’s largest timeshare companies with over 1
billion in gross revenues for 2007 and 400,000 owners (R. 5668: Westgate VP Tim
Gissy: 2585, R. 5664: 1695), began sales operation at its “Westgate at the Canyons”
timeshare resort in Park City, Utah (“the Resort) in October 2000.

Prior to beginning its sales operation, Westgate hired personnel with timeshare
sales and marketing experience for on-site managerial positions. Their hires included
Martin Reese, Project Director, and Jay Bryan, Director of Marketing. (R. 5662: Martin
Reese: 1175-1177; R. 5664: Vanhartesvelt: 1813-1817; Gissy: 1705.) At all relevant
times (2000-2002), the directors of marketing reported directly to Tim Gissy in Orlando,
Florida who was in a senior marketing position for Westgate at its home offices. (R.
5664: Horowitz: 1968-69; Gissy: 1704.) Mark VanHartesvelt and Gemstone Resorts
were hired to run the start-up, responsible for opening the resort and operating it at a
luxury resort level. (R. 5664: Vanhartesvelt: 1813-1815; Gissy: 1705.)

Jody Linehan, now known as Jody Wright, was hired as Marketing Administrator in
October 2000. (R. 5662: Martin Reese: 1176-77.) The Gift Room employees at the Resort
reported to her. (R. 5664: David Reed — Westgate’s Corporate Marketing Director: 1782-
83.) The gifting department was in charge of providing tours with Premiums and resolving

issues related thereto. (R. 5664: Mark Vanhartesvelt: 1829.)
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During the period in question, October 2000-2002, “tours” were Westgate’s
lifeblood. (R. 5664: Mark VanHartesvelt: 1843-44.) A “tour” is a single person or a
married couple induced to submit to a sales presentation at Westgate, wherein a
salesperson would push the purchase of either a timeshare or a VOA (vacation occupancy
agreement). See R. 4756: Trial Exh Q: Confirmation Letters.’

Westgate uses various methods to induce tours and/or guests to visit the Resort,
including telemarketing by its own telemarketing arm; telemarketing by marketing
companies under direct contract with Westgate; and telemarketing by outside marketing
firms through a broker, Marketing Decisions Incorporated (“MDI”). (R. 5664:
VanHartesfeld: 1819-20.)

“Premiums” are the key to getting tours. Premiums are incentives that a tour is
promised for sitting through a sales presentation. (R. 5664: Tim Gissy — Westgate VP of
Marketing: 1716; R. 5663: Brent Ferrin — CPG’s expert on the time share industry: 1457
(99 2 percent of all timeshare presentations are induced by offering a premium.) As
explained at trial by those in the time share industry, the better the perceived value of the
Premium, the more effective it is in enticing potential tours to submit to a sales
presentation. (R. 5660: David Wagner — President of Marketing Decisions, Inc.: 587-
588, R. 5662: 1161 ($500 value is good incentive); R. 5663: CPG’s expert Brent Ferrin:

1445-46 (resorts aim for more value for the gift in order to receive the greatest number of

> In various documents the individuals who accept an invitation are described by
Westgate as “tours” or “guests.” Hereinafter the terms are used interchangeably.
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prospects); R. 5665: Westgate’s expert William Smith: 2188 (perceived value of the trip
critical for getting tours).)

The perceived value of the premium will also affect how long a consumer is
willing to sit through a presentation, as well as how well the consumer will respond to the
salesperson. (R. 5663: Brent Ferrin: 1474-75.)

These Premiums are not “gifts” because the recipients travel to the Resort and sit
through a time share presentation in order to obtain the premium. (R. 5664: Westgate’s
VP of Marketing, Tim Gissy: 1716.)

According to Mr. Gissy, who oversaw the Resort on behalf of Westgate and was
aware of the revenues generated by the project, the Resort was certainly a profitable
project. (R. 5668: Gissy: 2583-84, 2591.) In the eight months between November 1,
2000 and July 5, 2001, it hosted 7,488 tours, and sold to 1,470 of those tours, generating
sales of $15,221,980. (R. 4756: Trial Exh. R, Tour Analysis Report (Exh. 529)
authenticated by R. 5668: Gissy: 2587-90.) The project increased beyond that total to
average approximately $20 million a year in revenue, (R. 5668: Gissy: 2585) and had one
of the highest VPG “volume per guest,” percentage of sales and average sales price in the
corporation. (R. 5664: Gissy: 1728, R. 5668: 2590.)

Westgate’s Relationship with Marketing Decisions, Inc. (“MDI”)

Marketing Decisions, Inc. (“MDI”), a broker between timeshare resort companies
and outbound telemarketing companies, entered into a contractual relationship with the
Resort on September 27, 2000 at the same time as Westgate began its sales effort at the

Canyons. (R. 5660: David Wagner — president of MDI: 567, R. 5662: 1028.) MDI was
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hired to provide Westgate with tours generated through a day-drive program. (R. 5662:
D. Wagner: 991.) From October 2000 through August 2002, MDI provided 3700 tours to
Westgate. (R. 5662: D. Wagner: 1133-34.)

MDI provided Westgate with written “Start-Up Memos” that documented the
important points that Westgate required MDI’s marketing firms to disclose to potential
tours. (R. 5660: D. Wagner: 571; R. 5662: Martin Reese — Westgate’s Project Manager:
1203; R. 4756: Trial Exhibit S: “Start-up Memos.”)

The “Start-Up Memos” were Westgate’s only method of communicating with the
telemarketing companies that would be contacting potential tours on Westgate’s behalf.
Quoting MDI’s president, David Wagner:

A. When Marketing Decisions, Inc. gives a start up memo to any particular
resort, they are to carefully read it, change it, edit whatever, and then sign it, initial
it and send it back to us. That is the resort’s way of communicating with my
company that these are all important facts that should all be given to the call center
who would then use them on behalf of the resort to make telephone calls.

Q. So Westgate did communicate the requirement to MDI by way of the start
up memo; correct?

A. Yes. By signing this they’re saying that these are the things they believe
are important.

(R. 5660: D. Wagner: 583-84.)
At trial, Mr. Wagner elaborated on the resort’s involvement in the
telemarketing process:

Well, generally what we would do is within Marketing Decisions we would
have meetings and put forth ideas of what we felt would be ideal for that
particular marketplace. We would then go to the resort and get the resort’s
approval to use that particular combination of gifts. We would ask for that
approval within the start-up memo, that these are the gifts we would like to
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use, this is how we would like to run the program. And they would edit it,

change, approve it, give it back to us, and we would give it to the call

centers to initiate the start.
(R. 5662: D. Wagner: 1035.)

According to Mr. Wagner, if the premium to be offered by a marketing company
brokered by MDI contained any restrictions, the Start-Up Memo provided the marketing
company with a bullet-point list of restrictions that Westgate required be disclosed while
contacting tours on Westgate’s behalf. (R. 5660: D. Wagner: 577; R. 4756: Trial Exh. S:
“Start-up Memos.”) “It’s always given to the resort to sign off and approve and edit if
they feel it’s incorrect.” “It’s to make sure there’s no holes in the system.” (R. 5662: D.
Wagner: 994; see also D. Wagner: 999.)

Westgate required that all marketing companies with whom MDI contracted only
offer Westgate-approved Premiums. (R. 5662: D. Wagner: 1102; Martin Reese —
Westgate’s Project Director: 1280.) Additionally, Westgate required that “All marketing
materials used by MDI will be submitted to Westgate prior to the use, including all
telemarketing scripts and confirmation materials.” (R. 4756: Westgate Trial Exh. 4; R.
5662: D. Wagner: 1105.) Westgate project manager Martin Reese testified that he
believed MDI fulfilled the contract and submitted all marketing materials to Westgate
prior to their use. (R. 5662: M. Reese: 1281.)

It is generally understood in the industry that the company promoting a particular

premium has the right to control what telemarketers say. (R. 5663: Brent Ferrin — CPG’s

expert: 1469-70.) Because telemarketers are paid by how many tours they get through
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the door, it is an ongoing problem in the industry to control the telemarketers. (R. 5663:
Brent Ferrin: 1470.)

One of the Premiums purchased by Westgate, and authorized by Westgate to be
offered by the marketing firms, was a 3-day, 2-night vacation to Anaheim, California
(referred to by Westgate as the “Anaheim Cert”). (R. 4756: Trial Exh. S: “Start-up
Memos.”) MDI purchased the Anaheim Cert from National Redemption Center, and then
Westgate purchased the Anaheim Cert from MDI. (R. 5662: D. Wagner: 1060, 1093; R.
4756: Trial Exh B: Anaheim Invoices.)

The Start-Up Memo approved by Westgate in December 2000 for three marketing
companies brokered by MDI — i.e., the information that Westgate wanted disclosed to its
prospective tours — did not include any of the restrictions that are contained on the
Anaheim Cert. (R. 4756: Trial Exh. S (2/20/00 Start-up memo)(Exh. 586).)

The remaining Start-Up Memos approved by Westgate omitted or misstated the
majority of restrictions on the Anaheim Cert. Below is a comparison between restrictions
Westgate told telemarketers to mention (Trial Exh. S: Start-up memos) and actual terms

and conditions of the Anaheim Cert. (R. 4756: Trial Exh. U.)

Trial Exh. S: Start-up Memos
(3/20/01, 05/11/01, 06/20/01, 09/04/01,
Anaheim Certificate (Trial Exh. U) 09/10/01, 10/08/01, 10/13/01, 11/06/01,
01/07/02, 04/25/02 and 06/19/02)

1. Room guarantee deposit of $50 per|1. Must pay a $50 fully refundable
person must be sent in immediately, deposit per person.
rather than at time reservation is made.

2. Additional tax deposit fee ($35 non- | 2. Must pay airport and hotel taxes about
refundable) must be sent in $40 total.
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Anaheim Certificate (Trial Exh. U)

Tral Exh. S: Start-up Memos
(3/20/01, 05/11/01, 06/20/01, 09/04/01,
09/10/01, 10/08/01, 10/13/01, 11/06/01,

01/07/02, 04/25/02 and 06/19/02)

immediately.

The original reservation request form,
no faxes or copies, must be received by
the reservation company within 21
days of the date of issue, or the form
will be void.

“Tuesday arrivals only.”

l-year expiration from date of
issuance.

Consumers not allowed to choose dates
until after sending in the reservation
request form and waiting to receive a
date  selection letter from the
redemption company.

Consumer must “select three wvalid
dates, at least 21 days between
choices.”

“This promotion is subject to high
season blocked out periods. It is not
valid during major holiday seasons
(this includes one week prior to and
one week following). Major holidays
include: New Years Day, Martin
Luther King’s Birthday, President’s
Day,  Easter, Memorial Day,
Independence  Day, Labor Day,
Columbus Day, thanksgiving Day, and
Christmas.”

Redemption company must receive the
choice of valid dates “at least 60 days
in advance of the earliest departure

3. No such requirement.

4. “This is a mid-week trip. It may be
upgraded to a weekend, if available.”

5. No such restriction.

6. No such restriction.

7. No such restriction.

8. No such restrictions.

9. “Sixty (60) day advance notice
required.”
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Trial Exh. S: Start-up Memos
(3/20/01, 05/11/01, 06/20/01, 09/04/01,
Anaheim Certificate (Trial Exh. U) 09/10/01, 10/08/01, 10/13/01, 11/06/01,
01/07/02, 04/25/02 and 06/19/02)

date” [eliminating the last two-months
of the 1-year expiration period].

10. “All requests and correspondence must
be in writing.” 10. No such requirement.

11. “No-show fee of $50.”
11. No such requirement.
12. “Cancellations must be in writing.”
12. No such requirement.
13. Penalties for cancellations may apply.
13. No penalties mentioned.
14. “The package is subject to change

without notice.” 14. No such provision.

15. Broad disclaimer of liability.
15. No disclaimer of liability.

According to invoices, between November 1, 2000 and July 5, 2001, the Resort
purchased 2,150 Anaheim Certs from MDI. See R. 4756: Trial Exh. B: Anaheim
Invoices (showing purchases of Anaheim Certs of: 50 (10/2/2000), 100 (10/9/2000), 500
(10/16/2000), 500 (10/31/2000), 500 (1/29/2001) and 500 (4/3/2001) certificates). For all
except the first purchase, the Anaheim Certs were shipped directly to Westgate at the
Canyons. Id; (R. 5663: R. Romanelo — owner of National Redemption Center: 1409-
1410 (authenticating Exhs. 574-576)).
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