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IN THD QUPREME COURT
OF THE STATE OF UTaH

LAURA Y. PRICE,
Plaintiff & Sespondent
vs. Ho. B342
EDwaiu B. PRICE,

. Defendant “ Appellant.

f T T L T WL Wl e

APPLLLANT'S BRIAF

STATIMNT OF BalTd

Flaintiff in this matter was awarded an inter-
locutory decree of divorce on August 10, 1946 in a
eontasted divorce proceeding at Brigham City, Utah,
At the time of the divorce the parties were the
ownsrs of a home in Garland, Utah and a lot in
Tremonton, Utzh with & C...0. barracks located
upon it, Plaintiff was awarded the home and lot
in Garland, Utah and the sum of ":350.0C per month
alimeny and support money for herssif and minor
ehildren.” At the time of the divorce there were
four minor children, lois, Zdna, Owen and Tamara
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Price whose custody was awarded to plaintiff, and
a ninor child, Delawn i’rice, whose custody was
swvarded to the defendant, The award to the plain-
tiff of the 750,00 per month and the distribution
of the property was based upon the Court's finding
that the defsndant was capable of sarning $250.00
per month gross, Apparently the bitterness be-
tween the parties nersisted and on Harch 16, 1948
an instrument was signed entitled "Satisfaction
and Relsase of Judgment and Release of Lien on
Real Tstate®, which was signed by the plaintisf
herein and duly acknowledged on saild date and filed
herein, and which Helesse the Jourt announced was
good and valid and not touched with fraud (Ir.23),
Thereafter, on april 10, 1948, the defendant mar-
ried his present wife, June -, Price, and this
couple has one child, Debra Price, age 4 years, as
of Hay, 1954k

The plaintiff, since the divorce in 1946, re-
married one A, (. Melaughlin and was thersafber
divorced from cLaughlin and awarded ;50,00 per

month alimony from MeLaughlin., That after the
2
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divorce from Malaughlin she married Leandzr Payne
and moved to Logan approximatsly 14 years before
¥ay of 1954. Of the four children whose custody
was awarded te plaintiff ths two older ones were
marrisd in about the year 1949 or 1950 {Tr.33.,
and the remaining two children, Owen and Tamara,
reside with plaintiff., When the plainsiff with
her new husband, Leander Payne, moved te Logun,
Utah they enrollsd the ¢hildren, Owen and Tamara
Price, in the logan schools under the name of fayne
(Tr.65-76), and Leander Payne and the plaintiff
both held the children out to be the children of
Leander Payne, In fact, they had the children
"sealed" to them at the logan Temple (ir.585).

On February 1, 1954 an Jrdsr to Show Cause and
Restraining Order in this matter was issued by the
Court compelling the defendant to be and appear and
show cause why he should not be held in contemit of
Court for his failure to continue making paymenis
under the divorce decrees of 1946, The defendant ap-
peared on the 27th day of ipril to show cause but

by stipulation the matter was contimued until such
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time as counsael for plaintiff could file a peti-
tion for modification of the Deerse. ULefendant
filed a ftetum on the Ordsr to Show Cause and ul=
so filed Objeetionas and Answer to the Petition for
Modificetion, and hearing was had on plaintiff's
petition and (rder to 3how Uause and the defen-
dant's Return and Answer on May 11, 1954, Defone
dant showed (Tr, 32, see also Cross Pet.4l) he
suffered from heart trouble, sarned leas than
$1,000,00 per year in any ysar since 1948 {Tr.29-
31) and was unable to adequately support his pre-
sont family, in fact, hit# 4-yoar old daughtsr is
going without proper medical attention (Tr.82-%3
and 36).

On the lst day of February 1955 Findings und
Conclusions were filed as was an Order medifying
the decree of divorce. Uy the erder modifying the
decree of divoree the defendant waz ordered to pay
the sum of 325,00 per month each for the suppo-t
of the two minor children, Tamara and Uwen, and
plaintirf was awarded judgment for i2,880.00, Om
the 10th day of February 1955 the defendant filed
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a Motion for Amendment of Findings and Order and
for a New Trial, and the Court, on the lst day of
March 1955, amended the order modifying the decree
of divorce by reducing the judgment awarded to
plaintiff from 32,880,00 t> °1,380.00 and thers-
after this appeal was filed,
ATLTIANT OF POINTS

1. Insufficient Findings of Fact ware made
on zome issues, and no Findings of Fact were made
on other issues,

2, The Findings of Fact which were made were
not supported by the evidence,

3. Error in awarding judgment to plaintiff
for 31,880,00,

4o ibrror in awarding plainiiff judgment for
$25.00 per month for sach of two minor children,

5. It is inequitable to award plaintiff £50,00
per month for the support of the two minor children
and also inequitabls to award her any sum as and
for past due installments,

AR NT
POINT 1: INBUFPICI NT FINUINGS OF FACT Wais

N Bt ey y " ! .
MADE OY 3({. 1°5U:3, AND HO FINDINGS OF FACT wi-B
W‘m@”{/ﬂ(}’rﬁlum‘m‘ I{ﬂ"%msﬂlmlmg for digitization provided by the Institute of Museum and Library Services
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This Court, in the case of Osmus vs. Jumus,
114 Uteh 216 at page 223, reiterates as a princi-
pal firmly established in this “tate that in order
to entitle either party to modification of a decree
of alimony or support monsy, such party must plead
and prove change in clrcumstences such as to re-
quire a change in the terms of the Decres, In the
instant case the only part of plaintiff's petition
for modification which could be construsd to cone-
tain a plea of changed cireumstances appears in
paragraph 4 thereof *that the cost ef living hos
materially increased since the decree of divorce
was rendered; that a reasonable amount for the
support of each minor child would be the sum of
337.00 for foed, clothing, and personal care and
medical, dental and household supplies.” wWhether
there was an allegation of changed circumstances
or not there was no proof of any changed circum-
stances, and in fact the plaintiff in her testimony
(Tr.68) indicated that the cost for the food for
children would be the same in 1948, 1946, and 1954,
On this essential point of what changed circum-
stances Justified the.petition of plainthALfy o iy soric
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modification there is no finding by the lourt.
While this Court has in the case of Anderson vs.
Anderson, 110 Utah 300, indicated a person would
not be entitled to a pre rata reduction of supusri
money where the number of miner children had changed
since the original decrse, still it would seem that
in order for & Court in the instant case to award
Judgment to plaintiff for thz sum of %25.00 per
nonth for the support of each minor child herein,
would require a finding of changed circumstances
from 1946. There is no finding of what the changed
circunstances were,

There were further no Findings of Fact on the
issues raised by defendant in his objections and
answer to plaintiff's petition, particularly as
to defendant's ability to pay based on his allega-
tions of reduced sarnings and reduced ability to
work because of heart trouble, There is, in fact,
no finding by the Court as to what the defendanti's
earnings are,

No findings were made upon the amount of supe
port contributed in the past by the defendant to
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the plaintiff, nor wus any finding made on what
portion of the original amount of allmony and
support money was appertioned as alimony and what
portion for easch minor childa, It is impossible
to tell upon what facts the Court arrived at the
figure of $1,880.00,

The Court invited plaintiff's counsel to [ile
another petition for meodification should cirowa-
stances changs so &8 to entitle the children to
more monay then the Court awarded (Tr.89), but
the Court makes no finding of whai the income of
the defendant is so that in the event of a future
petition for modification there would be no basis
upon which to establish a changed circumstance in
this regard,

POINT 2: THE FINGINGS OF FACT WrlSH «zud
MADE VZRE NOT "UPPORTZD BY THX .VILENCT.

The Court's finding of fact No. 5, entered
on the lst day of February 1955, to-wit:

"The Court further finds that ths defendant
at all times hereinabove mentioned was and
still is an ablebodied man in more or less
constant receipt of wages and income suf-
ficient to pay $25.00 per month support
monsy for each of the two aminer childrea.®
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is not supported by the svidence adduced at the
trial, in fact the only evidence as to dafendant's
physical condition was furnished by Cross Petition
ixhibit #1 whieh is the statement of Ur. Viko and
was aduitted in the evidence upon stipulation of
counsel which positively establishes the faot that
the defendant suffered from heart trouble, and by
the testimony of defendant (Tr.31-32) and defen-
dant's present wife, June ¥, ‘rice (Tr.21-82) to
the effect that he had heart trouble and was un-
able to work., The only evidence on the defendant's
abllity to pay for the support of his minor chil-
dren was to the sffect that he had some income
from house-moving activities which he engagsd in
with his son, and that he was not in receipt of
any wages nor income aside from the proceeds from
the house-moving venture. The evidence here is
conclusive that he never received more than two-
thirds of $1,440.00 (Tr.30, 80) for any year since
the divorce and in some yoars his net proceeds
were much less (Tr.29-30), in fact, &«s little as
two-thirds of $615.05. Plaintiff st no time
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disputes his earnings nor shows any sarninge in
excess of the sums received through the housge-
poving. Defendant's testimony with regard to
his earnings are born out by the fact that de-
fendant lives in a converted C.U.C. Barracks
(Tr.27) without even a bathroom, has had only
one suit of clothes during the paat four yesars
and dresses always in overalls and work shird
(Tr.31), that the minor child of the defendant
and his present wife, Jume ¥, Price, is in dire
need of medical sttention which the parties have
been unable to provide for hor becauss of lack
of funds (Tr, 82-83).
That part of findings of fuct Yo, 3 that
"There is now due under the said Decree the
sun of 34,450.00 as of HMay 18, 1954, and
that the ehildren's share of the above amount
for the support of the children is the sum
of :1,820,
is not supported by any evidence in the record,

POINT fz: TREOR TN AWARDING JUDGM JHT T
PLAINTIFF FGR $1,380,00,

As to point 3 the Court erred in awarding

plaintiff judgment for .1,3%0.00, snd appellant
sontends that upon the granting of the divorce in
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in 1946 the plaintiff became 2 femme sole and was
capable of contracting with any party, including
her ex~-huaband, =0 that in March of 193 when the
plaintiff rsleased for 71,700.00 her julgment,
lien, and all claims against the defendant, it

was an act that she was certainly capasble of dolnz.
The trial court apparently agreed with the plaine
tiff's contention that sha could not release the
Judgment for tha2 support of the minor children in
the future, although nlaintiff did not claim thrt
the releass was not binding 80 as to release
claimed back due paymsnts up Lo the time of the
release, and the Court expressly determined ([(r.88)
that the relesse wasz valid,

Plaintiff's contention seems wrong on two
grounds, the flrst of which is that if the reloesnse
and satisfaction of judgment is sufficient to dise
sharge the oblipgation for past due installments,
then until such time as tha nlaintiff moved to aset
aside the release, ths release should continuc to
be effective as to past due installments, The second
reason would seem that under our atatute wither or

both.parente. is obligated by statute Lo prowided iy serices
Library Services and Tec /umlogwﬁl. administered by the Utah State Library.
Machine-generated OCR, may contain errors.



the necessities for the minor children, Sec. 30-2-9
UCA 1953. Also it would seem under See, Té=15-1
UCA 1953 that both parents could be charged with
fatlure to provide for the minor children, These
sections of the statute are pointed out simply to
call attentlon to the fact thut if both father
and the mother are liable for the suppert of the
ainor children then it would seem the appellant
wother, being a femme sole, could contract and
agree for valusble conasidsration to relisve the
father of the obligation to support the children,
and such contract should be binding until such
time as the same is set aside,

While no case directly in point in our 3tate
was found there are a great number of cases through-
out the United States and Ingland which support de-
fendant's &ontontiona. They are Pye vs. Pye 152
N.Y.5. page 564, where the plaintiff attempted to
have a rit of EZxecution for back alimony due from
her husband and in which case the defendant, the
former husband of the plaintiff, defended on the
grounds that he had & valid and subsisting release
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and satisfaction of the judgment and the Court said

"The written agreemsnt by which plaintiff

agreed to accept 925,00 in full payment of

the alimony ewarded to her by decree harein,

which sum was paid to her, is still in fores

and is binding upon the plaintiff until set

aside., Galuska vs. Oaluska 116 H.1. 635,

22 N.%. 11143 Winter vs, Winter 191 K.Y,

L62; 84 W.i. 382; Greenfield vs, Grsenfield,

181 App. bLiv, 573, 146 H.Y.". 865."
For decisions to the sffect that even though a re-
lease is volid, until such time az it is repudisted
the release would be wvalid snd binding up to the
time of its repudiation, see Gehring vs. Gehring,
30 N.Y.5., 24 257, 262 App.ﬁi‘v. 1965.

In Van Nese vs. Ransom 115 N.Y.%. 251, 164 /pp.
Div, 483 wherein plaintiff sued to recover back due
alimony under a divorce Decree and defendant al-
leged as a defense a release which plaintiff de-
nied signing, the Court held that the "release
immediately relessed the judgment® and further hsld
that the wife's denial of the exscution of the re-
lease was insufficient to rebut the acknowledzment
which appeared on the release,

In the case of Parker vs. Paricer, 179 N.Y. ',

51—-189 app.Div. 603, plaintiff sought back alliony
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for 18 years under a Decree of divorce modified
some 12 years previous, claiming that the modifi-
cation when obtained was a fraud upon the {ourt.
Plaintiff also sought °1,320.00 which the defen-
dant had failed to pay under the modified Decree
and as to which #1,320,00 the defendant claimed
a written consent to reduction of alimony by
plaintiff was given. It had been alx years since
the claimed written consent had been given and
the Court said of the plaintiff
“She should in the circumstances be deemed
estopped at this late date from claiming
that the payments of alimony made by the
defendant were not all of the alimony she
was entitled to receive under the Judgment
or the judgment as modified, for had she
at the time pressed the ¢laim she now nmskes
ths defendant might have obtained further
modification of those juigments.®
And g0 in that case it appeared that even though
plaintiff did not have a reecord of the release of
the judgment or the zonsent to the modification,
ths Court was willing to apply an estoppel against
the wife to prevent her from obtaining any sum in

excess of the amount fixed by the subsegquent agroe-

ment for modificetion, 4n interesting and important
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fact in this case was that the Court used only the
term alimony, but as a matter of fact the supporit
of four minor children was involved and apparently
the same rul: was applied to the sums due under
the Decree whether designsted alimony or support
HONeY.

The New York rule as above appears to be that
the release or satisfaction of the mother is valid
and binding until set aside and operates to pre-
vent the enforcement of a ¥Writ of IZxecution for
back due support money or alimony as claimed by
such party. A much stronger position is iaken by
the Missouri Court in Prancis vs. Francis, 192 Yo,
App. 710, 179 S.%. 975, in wnich plaintiff and de-
fendant were divorced in 1903 and plaintiff awarded
$40,00 per month alimony. (Hers again however the
$40.00 was to cover as well the support of minor
children), In 1912 plaintiff caused the execution
and garnishment to be issued for 136,%&‘.8&. There=
after, both parties heing represented by counsel,
Plaintiff executed a releass in favor of the de-
fendant of all past due alimony for $600.00 cash
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cash and all future alimony for 1,00, In pur-
suance of thet agreement the defendant pald to

the plaintiff the sum of 5601.00 and defendant
defends on the grounds that the contract relisved
him of further liability. Plaintiff was sceking
to set aside the release as well as have the irit
of Execution enforced, however the trial Court da-
nied her releage and the Supreme Court in passing
upon thz question had thi=z to say:

“In the case at bar we have the faet of the
plaintiff hers by a solemn covenant and
agreement in vriting acknowledged by her
bvefore a public officiel agreeing to sccept
$600.00 in sstisfaction of the acerued in-
stallments, to have the former order or
Judgment chrnged accordingly by the Court,
and to accept £1.00 in lieu of alimony in
gross.—-Here in point of fact wes a walid
executed contract whieh plaintiff could
not rascind, ‘hen the Zourt enforeed it,
it did no more than what it had a right to
do indepondent of the agresmmt, and, as
wa have said, simply enforced and carried
out the c-miract that the partiea had
mads, i

In the case of Wolfe vs, Jolfe, deeided in
Illinois in 1940, 24 N.i. 871, the parties were
divorced in 1922 and plaintiff was awarded §25.U0
per week for the support of & minor child., There-
after the Decree was modified to provide $15.00
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for the supoort of the minor child, In Juns of
1934 the plaintiff and defendant orally agreed
that £12,50 would be paid by defendant, Five
years later in 1939 the plaintiff seeks judgment
of 3876.25 for unpaid installments under said
Decree, and the defendant alleged the oral con-
sent to the reduced alimony and the fact of five
years acquiescence and further pointed out to
the Court that the grandmother of the child had
had it at least for part of that period. Ths
trial Court refused to grant plaintiff relief
and the Supreme Court noted

hen plaintiff accepied these payments

for a period of five years, equity and

Justice would seean to deny her any right

to complain to the Court unless it could

be made Lo appear that the finencial con-

dition of defendant had so impreved that

he should be ordered to pay the amount

provided for in the original Uecrse,——-"

In all of the above cited caszes, numerous
other cases throughout most of the states were
cited in support of the decisions rendered, Ameng
the cited cases was the case of Neely vs, Neely,
9 Ohio Dec. Reprint 201, where the Court held that

17

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



the wife became a famme sole upon the granting
of the divorce and was able to contract the sam:
as any other person with regard to alimony, and
cited “nglish cases to the same effect,

Innes vs. Melolgan, a California case in 118
Pac.2d 855, was a tax case which passed upon the
effectiveness of an agreement discharging the hus-
band from an alimony Decree awarding plaintiff
$300,00 per month, and there the Court said:

"Of course ae between plaintiff and his
divorced wife the documents they exwscuted
in May, 1935 and the payment of $25,003,00
into the trust fund constituted a complete
release by the wife of the obligation of
the husband to suppert her insofar as that
result could have been accomplished by &
contract between them. Had the wife by
axecution or otherwise obtained further
money from plaintiff under the support
provisions of the divorce decree it is
probable that plaintiff could have had his
remedy against her for the damagss suffared
recoverable in an action for breach of
econtract,”

Our own case of Openshaw vas. Openshaw, 105 Utah
574, 144 Pac.2d 528, used language on Page 578 w-ich
would indicate that this Court would take into
consideration acts of the party claiming rights
under the Decree, 1f she had acted in such manner
a8 80, prejudice rights.ofithe parky against.whonr iy s
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the Decree was sought to be enforced, when the

Court said

Hww—-idhan the right to collect money under
the terms of a scree has vested, it is not
within the province of a Court to divest

such right., unless the gartz whc cl_sim

The Court again states

The plaintiff therefore properly ap-
plied to the Tourt for determination of
the precise amount due and owing for whigh
execution should issue; and gbsent any

te agt egtab. 8,

satisfaction, offsets, estoppel, cr other

b for reduci 2RO or wi
execution should issue, (Underlining added)

plaintiff was entitled to an order showing
that £7,717.42 was the aggregate amount in
arrears within a period of eight years for
which execution should isaue,”

In ths instant case dsfendant, in reliance
upon the release and satisfaction obtained from
the plaintiff, one month later entered into a new
marriage, He has had one ¢child born as the issue
of this marriage and his undisputed testimony is
that there is not sufficient money for him to sun-
port his present family.

While the point will be taken up also in
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another place in the brief, mention is made here
of the further facts that this plaintiff has, if
wa ars to take the witness, Shumway's, testimony
(Tr.8), and the defendant's testimony (Tr.34),
advised defendant she wants nothing more from him,
and this fact seems in part at least corroboratsd
by the plaintiff's own testimony, (Tr.73) to the
effect that she advised her stiornsy just prier

to the exscution of the rslease in %ﬁrab, 1948
that if she could just get enough money out of

her ex-husband to pay the taxes and fix the bath-
room in her new home in Brigham Clty the attorney
could have everything else, It would thus seen
that she would certainly also tell her ex-husband
that if she could only get snough money to do all
these things that she would surely release him and
expect nothing more from hin, Ailso, it should have
some welght in detsrmining the point of whether or
not she was entitled to a judgment for 1,880,00
that the plaintiff held the children out to be the
children of her new husband, Leander Payne, and

in fact admitted that she took them to the Temple

and had them "sealed" to herself and isander
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Without urging the legal effect of such a "sealing"
it is certainly obvious what the plaintiff de-
sired and what she felt about the matter which
was that she did not want the children to be the
shildren of defendant if she could do anything to
change it and she apparently wanted the defendant
to know that she had had the children "sealed" Lo
herself and her present husband, It therefore
seems that in visw of the complete relesse and
satisfaction of the judgment, the holding out of
the children to be the children of her then hus-
band, Leander Payne, and the "sealing® of the
children to herself and Leander Payne, that the
strongest possivle case was made for ths view
that she should have nc judgment for back due
Alimony, In fact, it would seem that under such
circumstances the Court would be justified in ap-
plying the Missouri rule to the extent of denying
her judgment for any sums whatever, and terminating
her rights to future support monay.

POINT ﬁkz ERROR IN AWD NG PLAINTIFF JUDG-

MNT FOR 325,00 PIR MOMTH POH BaCH OF MO

MINOR CHILDREN,
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Defendant contends (as has often baen re-
iterated by this Court), that the basis upon which
an award for support money is to be made 1z the
need of the person supported and the defendant's
ability to pay. Defendant certainly does not here
urge that his ability to pay does not permit the
payment of such a sum for the said chlldren, The
fact that the parties while they were still living
together were obliged to accept relief, the stan-
dard of living of the defendant and his new family,
including meking their home in a C.C.C. Barracks
and their very modest, if not negligiblq elothing,
corroborate the evidence adduced by defendant as
to his earnings, It is apparent from the record,
(Tr.50) that the money borrowed by the defendant
to pay to plaintiff and for her benefit when the
release and satisfaction was given in March of
1948, was repaid by the present wife of the de~
fendant out of money which she had from the sale
of property owned by her prior to the marriage to
defendant, The faect that the defendant's present
wife gets out in work clothes and works at the
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manual labor of moving jacks, blocks, Jjaciing

up buildings, and driving the trucks for the
movement of such buildings is svidence of the
efforts being made by defsndant and his family

to eke out an existence, It is clear that the
Court considered only the needs of the minor
children of plaintiff rather than the needs and
the ability of the defendant to pay. The undis-
puted evidence before the Court is that the de-
fendant's maximum income for any one ysar wag
two-thirds of $1,460.00 for the entire year, To
say that he had the ability out of such income

to pay $600.00 to ths plaintiff for the support
of her children would be to completely disregard
the rights of the second family, While it is
true that in many cases of remarriage after di-
vorce one is inclined to the view that the second
family 13 acquired with full knowledge of the obli-
gations to the first family, still in this case
where there was a full satisfaction and release of
Judgment upon the payment of the :1700.00, verbal
statements that plaintiff never wanted arything
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further from defendant and the holding out of
the defendant's ehildren to be the children of
the new husband, Leandsr “ayne, certainly would
make the second marriage contracted by the de-
fendant free from such objection., To fix the
sun of 350,00 per month to be paid by defendant
does not take into consideration the realities
of the situation and compels the defendant either
to fall into contempt of the Court's order, or
to deny his present family sven the barest ox-
istance. It ie & Decree impossible of psrformance,
The Court seems te take the view seither that
the defendant could sarn more money or did earn
more menay although no finding is made spegifi~
cally on these points and yet there is no digpute
in the case but what the only source of income of
the defendant iz his houss moving., It is further
evident that defendant had to have a permit to
nove any house, that he had to make a report bo
his Public Service Commission concerning each
house or building moved, and to state his income

from each such movemsnt., This point is mentioned
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to show that his record of income would have to
square up with his permits., Defendant's present
wife testified as to all of these mattars and
that she kept the books and that the book from
which the inconme of the parties was deterained
inoluded an acesount of all houses or bauildings
moved by the defendant and his son. It zeems
imposeible therefore from the record for the
Court to assume that the defendant sarned anymore
money than testified to by him. On the other
hand, the condition of his hezlth aas evidenced
by the report of Dr, Viko and from his testimony
and his wife's testimony, is that he suffers from
heart trouble and is frequently ill for periecds
of time ranging from a day or two up to toreo
months (Tr.82).

Defendant alleged in his cross petition for
modification the fact that his income was now less
than 125,00 per month. As a matter of fact, the
evidence indicates that his income naver did ex-
ceed approximately 51,000.00 per ysar., A further
changed circumstance is that the defendant now has
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a second family, acquired upon the justifiable
assumption that he had been relieved from the
support of the first family by his wife., In the
divorce proceedings of 1946 the Court made a
finding that the defendant was capable of carnin
$250,00 per month and the award apparently was
based upon that finding, taking into consideration
the fact that the plaintiff was also awarded the
home. Where the awarding of ;50.70 in 1946 was
made for the benefit of the four minor children
and the wife, cireumstances have now chenged that
ingtead of four minor children there are only two
minor children and the wife has remarried several
times and it further appearing from the plaintirf's
own testimony that the costs of supperiing sach
child are spproximately the same,
POINT #8: IT I INMQUITABLE TU AHARL PL.INTIFF
50,00 PR MONTH POR TH: fUPPORT OF IHD WO
MINOR CHILLDWN AND ALZO IN.. JILABLE B0 AWARD
HiRk ANY SUM A8 w00 POR PAST DUE INOTaLLMENTG,
To grant the relief awarded by the trial court
is inequitable as between the parties in view of the
fact the award of 350,00 per month was based upon

: capacity of $250.00 per month.
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Summing up then we can see that in March,
1948 in exchange for some 31700.00 the plaintiff
executes a release and satisfaction of all claims
under the decree of divorce to the defendant; thst
in relisnce upon said release the defendant enters
into 2 marriage contract and has one child born =ze
the issue of that marrisge. That plaintiff her-
self remarries, divorces, and is remarried, that
she goes through the procedurs of having the de-
fendant's minor children %"sealed" to her and her
new husbandj that she registers them in achool
under the new husband's name and generally holds
them out te the world to be the children of the
new husband; that five years after the release and
satisfaction she comes into Court seeking payment
of all sums under the 1946 Decree of divorce as
if no release and satisfaction has bsen given, ad-
mits that she is remarried and has no claim for
alimony, that two of four minor children have mar-
ried and are no longer dependent. That to grant
her all or any part of the relief demanded would
be inequitable and imprectical and have the effect
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of depriving the second or present family of any
means of support, of punishing the defendant for
his having heart trouble and being unable to work
at manual labor, the only skills which he possesses,
That it would be ineguitable to permit the wife to
release and satisfy all obligations under the De-
cree in order to obtain money from the defendant
which apparently he had to borrow, Lo lst hsr go
on under guch release and in effect take his chil-
dren away from him and then five years latsr to
permit her to have all of the benefits of said
decree as if she had not released the same,
Defendant therefore earnestly urges the Court
to (1) either remand the matter for the making
of findings in keeping 'rith the evidence or in
supplying the findings themselves, (2) reverss and
disallow the judgment of 31880,00 antered by the
Mer Court in favor of plalntiff, and (3) in
conformance with the changed circumstances and
defendant's sbility to pay, to fix & reascnable
and proper sum, if any, of support monsy to be peid

by defendant,
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In conclusion the appellant requests the Court to
give weight to the facte that he is afflicted with
heart trouble and unable te perform merual labor, and
that he is not skilled in any other field, and on
that aceount hias earnings are wvery meager; that he
entered into a second marriage upon the bellsf that
he was discharged by plaintiff's writien release and
satisfaction of the obligations of the first mar-
riage; that he would be willing to provide for his
firat family if he had the meansj that his seecond or
present family 1as in faet inadequately provided for;
that his children for all practical purposes have baen
taken away from him by plaintiff and her last husband;
that plaintiff, for a good consideration, released
defondant from the judgment; and to entar judgment
sceordingly.

fespoctfully submitted,

OM°H J. CALL
Attorney for .ippellant
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