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B.
Appellant arguss tuat there has been no
woof of change of ciroumstiances such asg
10 require & ohange in the terms of the
lecree. In plaintiff's petition for mod-
Iffcation, she alleges that the sost of
Mving bas aaterially increased, that the
two minor children are now attonding sobwol,
wd are in need of ciothies and suppord, pere
sonal care, dental sand modicsl services, and
that thay ere oow of the agez of 9 and 11
rears, (Gt. Be. 71,78). At the time of the
fserse the children were of the ages of 1
and 3 years, Plsintiff further alleges that
since the deocree of divoree she had remarried
M therefore was not sntitled to alimpny.
(0. Re, 71,72}, ‘he defendant in bhis object-
lons %o modification allegsd that thers were
fowr minor oiildren at the tiume of the deores
md that thers ares now two méoor ohildren to
be supported. {(Ct, Re. 73,77). The defend-
mt io his return alleges that the plaintirs
ud remarried snd was divoroed and subsequente
iy married again, (Cv, Re, 74) and in hig =
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s,

pjections to modification he alleges that
here has been a shange of sircusmstances,

nd al2o allegea that there hes been & ro-
sase of alimony snd support momey, that the
ross earnings of the defendsnt have beon
Uminished, that the defendant 1s remarried
end has one ohild, snd many other allegations m
o show that there hes been & chengs of cone

=3

litions, (Ct. Re. 78). Evidense was introduced
n the above mabters whioh definitely shows
Rat there sbould b in fairness and equity
\ change in the terms of the deores and a -
iarirication of the dubles of the defendant mm
toward bis two minor children establishing
20 anount due by the terms of the decres,snd
fls case comes aguarely within the ruling of Qu
he gase olted by the defendant of Oswus v, _
Osmus, 114 Utalh B33, 198 R4 835. (Ir.b8 to
68). 1In peragraph two of the lower sourt's
findings, the court found:

said Desros awirded o the pLeIACATE the

oare, oustody, and coatrol of 4 minor

shildren, Two of the sald cbildren that
wore awarded to ths plaintiff under said



7.
decree are Owen Price, ags 1l, and
Tamara Price, age 9, who are now in -
the care, custody and econtrol of the
plaintirf. (Ct. Re. 83) (7r.58).°
The lower court further found az & change
of sondition that the plaintiff hed re-
parried snd was not entitled te any alle
mony.(Cte Heoo B4). Tnis facti was adulitted by
the plaintiff in her petition for modifi-
cation, (Ct. Re. 71) and was mdmitted by the
defendant, (Ct. Re, 78). Thus the plasintiff
has shown changed cilrcumstences and acoorde
ing to Anderson v. aAnderason, 110 Utsh 300,
172 ped 132, where the changed circumstences
ware that one child lived with L{ts father
(the defendant) and the mother (the plaintiff)
bad remarried and was no longer entitled to
alimony payments the court saild at page 138
and 136 of 172 pRd;
®.eeThis (the ehanged circumstances)
does not mean that the defendant will
be entitled to bave the §75.00 per
month allowance reduced j rate, The
sriterion rfor determination of support

money is the need of the persons supporte
ed and the defendant's abllity to pay."
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Qe Thatd close envugh., Row, in all
of those years~- first, & you
kuow what you make in 18657

A %;‘. I know woat I made, I sede
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FOLET Ko.R.
The lower ¢ourt did rot ery in lus findings

of fact No.b and the seld fiudings 1ls overe
whelmlagly aupported Ly the evideuce in tnils
cass. The delfendant argues that because he

has suffered hesat trouble tiat he snould

ot pay any support mwy for bhis chlidren.

Dr. viko stated that the dsfendent asz rhewse
natis heart desesss with probably some arteriosd
cgwaua ayocardisl change in sddition and

he reconmends tuat bhe shiould do no neavy
meruel labor, but hs goes on to recommend that
hereduse his waight twenty pousds {(Defendant's
Ex,1)e Iven in his present condition of carpw
¥ing arcund en sxtrs twenty pounds, the
gefondant 1z wux able and haz been ever

sinee the iime of the dlvorce to conduct a
moving business in whioch he 1z sssociated

th two otue The deof ndant £ ied
! 3 ra, It ® vsti o
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had been in the moving 5uﬂiness since 1948
{Tr. 20). it the time the decree of divorce
was granted in 19i6 the court found that

the defendant was & trucker by trade and
capable of grossing $250.00 per month.(Ct.
Re. 20)}. The plaintiff testified thsat the .
defendant was engaged in the moving business
in 1946 and that he 1s still in the mov-
‘ing business, and that he makes money all
the time.{Tr. 60), There is also other evidw
ence to support the fiﬁding. The balance of
defendant's point no. 2 willybe answered in
point no. 3.

POINT NO.3
THE LOWER COURT PLAINLY DID HOT ERR

IN FINDING JUDGKENT TO THE PLAINTIFY® IN

THE SUM OF $1880.00 AxD FINDING THAT THERE

WAS DUL UNDER THE DECREE THE SUM OF $41150.00.
The only error committed here was that

the court failed to mske a‘finding and de-

cree giving the plaintiff judgment for the

sun oi $L),50.00. The judgment of- the lower-

court awarding the plaintiff the sum of
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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slizony and suppori money due or to
docuue due, the seltlement sablsfled
only the allwony and support money then
due and owlng retoer vhan slimony and
support mopney which would theoreaftor bLow
come due under the decree of divorce.
However, io the plaintiffts cese Lhere was
no order of the court epporving tne settle-
ment and the releaze suould not be velld
es to the children's povrtion dus as of the

- aigning of the releaze even though the coupd
snould hold tiat tie relesse was velld as
to the plalntiff. ilsc there wes no re-
eltal in she purported relesse which the
plaintif? sipned that the purparted rolease
was in seitlement of allsony snd support
money to hegome due.,

If the sourt should find the purported
release valid on the date of exscutlion as
to alimony and support money, there dould
still be dus tke sum of $3T00.00 epprox-
imately, s of tue date of the releaso wus
signed, bessause acaurding to snderson va,
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