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IN THE COURT OF APPEALS
OF THE STATE OF UTAH

WARD PERKINS, Personal
Representative of the Estate
of NORMA PERKINS,

Plaintiff/Appellee,
V.

LINCOLN NATIONAL LIFE Case No. 890732-CA

)

)

)

)

)

)

)

)

INSURANCE COMPANY, )
)

Defendant/Appellee, )
)

)

)

)

)

)

)

and

GREAT-WEST LIFE ASSURANCE
COMPANY,

Defendant/Appellant.

BRIEF OF APPELLEE
LINCOLN NATIONAL LIFE INSURANCE COMPANY

JURISDICTION

Defendant Great-West Life Assurance Company filed a
Notice of Appeal (record at 211) on July 3, 1989 from the
Memorandum Decision entitled Court Order signed May 30,
1989, and filed June 2, 1989 (record at 189-92). On August
16, 1989 Great-West filed a Second Notice of Appeal (record
at 240) from the Judgment signed June 23, 1989 and filed
July 19, 1989 (record at 228-30). After these appeals were

stayed by order of this court, Great-West obtained a Rule



54(b) certification on June 26, 1990. This court has juris-
diction over this appeal under Utah Code Ann. §78-2a-3(2)(j)
(Supp. 1989).

ISSUES PRESENTED
Lincoln will address only those issues that affect its
interests.l/
1. Did the district court err in granting summary

judgment to Lincoln sua sponte?

2. Did Great-West properly object to the timeliness of
the rule 56(f) affidavit filed by Lincoln so as to preserve
this issue for appeal?

3. Did Great-West meet its burden of showing the

absence of any genuine issue of material fact?

STANDARD OF REVIEW
This is an appeal from summary judgment. Evidence is
viewed in the light most favorable to the losing party. The
court is free to reappraise the‘trial court's legal conclu-
sions. If there is a dispute as to a genuine issue of mate-
rial fact the summary judgment must be reversed. Bergen v.

Travelers Ins. Co., 776 P.2d 659, 662 (Utah Ct. App. 1989).

1/ This action may be preempted by the Employee Retirement

Income Security Act, 29 U.S.C. §1001 et seqg. at S1144(a).
As this issue was not addressed by the court below, Lincoln

does not address it here.
2



STATEMENT OF THE CASE

This is a suit by Ward Perkins ("Perkins") as personal
representative of the estate of Norma Perkins ("Mrs.
Perkins") to recover life insurance proceeds from either
Lincoln National Life Insurance Company ("Lincoln”) or
Great-West Life Assurance Company ("Great-West"). Prior to
July 1, 1986 medical and life insurance was provided by Lin-
coln. As of July 1, 1986 coverage was provided by
Great-West. Great-West counterclaimed for refund of medical
benefits paid to Perkins in the amount of $8,703.40.
Great-West also crossclaimed against Lincoln for indemnity
for the $8,703.40 it paid to Mrs. Perkins "by mistake."

Perkins moved for summary judgment on his life insur-
ance claim against Great-West. Great-West cross-moved for
summary judgment on its counterclaim or in the alternative
for summary judgment on its crossclaim against Lincoln. The
court granted Perkins' motion for summary judgment against
Great-West, denied both of Great-West's summary judgment

motions, and sua sponte dismissed Great-West's crossclaim

against Lincoln. Great-West has appealed.

STATEMENT OF FACTS
In addition to the facts stated in the appellant's
brief, Lincoln would point the court's attention to the fol-

lowing additional relevant facts:



1. At all times prior to Dr. Roberts' recommendation
of medical retirement on August 25, 1986, it was the inten-
tion of Norma Perkins to return to work. Affidavit of Ward
Perkins, 13, record at 48.

2. The hospital considered Mrs. Perkins a full time
active employee. Affidavit of Mark P. Toohey, record at 34.

3. Mrs. Perkins' physician expected her to return to

work. Affidavit of Howard L. Roberts, Jr., record at 36.

SUMMARY OF ARGUMENT
The court below did not commit error in granting sum-

mary judgment to Lincoln sua sponte by dismissing

Great-West's crossclaim. The court's ruling that Great-West
was responsible for medical payments necessarily relieved
Lincoln of any obligation to reimburse Great-West for
amounts it claims were paid by mistake.

Great-West did not argue that Lincoln's Rule 56(f)
affidavit was untimely in the proceedings below. This issue
may not be raised for the first time on appeal. Lincoln's
Rule 56(f) affidavit must be deemed timely. The denial of
Great-West's summary judgment motion against Lincoln on
Great-West's cross-claim was within the sound discretion of
the trial court and should not be disturbed on appeal.

Great-West failed to meet its burden of showing the

absence of any genuine issue of material fact. Great-West



sought recovery of approximately $8,700.00 from Lincoln.
Great-West did not show that any amounts would have been

2/

payable under Lincoln's policy.=’ Factual issues preclude

granting summary judgment for Great-West.

ARGUMENT
POINT ONE

THE COURT DID NOT ERR IN GRANTING SUMMARY JUDGMENT
TO LINCOLN SUA SPONTE.

Dismissal of Great-West's crossclaim against Lincoln
was a proper and necessary corollary to the court's ruling
on Perkins' motion for summary judgment. The court con-
cluded as a matter of law that Mrs. Perkins was covered
under Great-West's policy. All amounts Great-West paid for
medical claims were therefore proper, and not paid by mis-
take. Lincoln has no duty to reimburse Great-West for
claims that Great-West was obligated to pay.

The court was well within its authority to sua sponte

dismiss Great-West's crossclaim with prejudice.

[T]he overwhelming weight of authority supports the conclu-
sion that if one party moves for summary judgment and, at
the hearing, it is made to appear from all the records,
files, affidavits and documents presented that there is no
genuine dispute respecting a material fact essential to the

2/ Lincoln's policy was attached as Exhibit B to Great-West's
memorandum in support of Great-West Life Assurance Company's
motion for summary judgment. These exhibits are contained
in a separate manila envelope. A copy of Lincoln's policy
is attached to this brief as Appendix 2 for the court's
convenience.

5



proof of movant's case and that the case cannot be proved if
a trial should be held, the court may sua sponte grant sum-
mary judgment to the non-moving party.

Cool Fuel, Inc. v. Connett, 685 F.2d 309, 311 (9th Cir. 1982).

See also, 6 Moore's Federal Practice, §56.12 (1988) and cases

cited therein; 10A Wright & Miller, Federal Practice and Proce-

dure: Civil 2d., §2720 at 29-30, n. 20 (1983) and cases cited

therein. If this court should reverse the judgment entered by
Judge Tibbs, Great-West is only entitled to a remand as discussed
in Point Three, infra. Great-West is not entitled to summary

judgment against Lincoln.

POINT TWO
GREAT-WEST DID NOT RAISE THE ISSUE OF THE TIMELINESS
OF LINCOLN'S RULE 56(F) AFFIDAVIT IN THE PROCEEDINGS
BELOW AND MAY NOT DO SO HERE.

Great-West asserts that it should have been granted summary
judgment on its crossclaim against Lincoln since "Lincoln did not
oppose the motion as required by Utah Rule of Civil Procedure 56,
but merely filed an untimely Rule 56(f) affidavit of counsel.”
Brief of appellant at 3. Great-West asserts that Lincoln was
dilatory in conducting discovery. This objection must fail.

Great-West did not raise any issue of timeliness below.
There is no motion to strike the affidavit of Jathan W. Janove.
Ms. Cassell discussed the Rule 56(f) affidavit at oral argument.

She objected that Mr. Janove was not competent to testify and

that the affidavit was "unnecessary." Transcript of proceedings



at 26-7. Mr. Janove's response detailed the purpose of Rule
56(f) and set forth a number of factual issues for which Lincoln
required additional time to conduct discovery. Transcript of
proceedings at 35-8.

Case law is well settled that issues not presented before

the trial court may not be raised on appeal. See, e.q., Busch

Corp. v. State Farm Fire & Cas. Co., 743 P.2d 1217, 1219 (Utah

1987); Utah County v. Brown, 672 P.2d 83, 85 (Utah 1983); James

v. Preston, 746 P.2d 799 (Utah Ct. App. 1987). By failing to

timely object to the timeliness of this affidavit, Great-West has

waived its right to challenge this defect. Salt Lake City Corp.

v. James Constructors, Inc., 761 P.2d 42, 46 (Utah Ct. App.

1988). Great-West's timeliness arguments must be deemed waived,
and the affidavit of Jathan W. Janove must be considered timely.
Even if Great-West's timeliness argument is not deemed

waived, the trial court's denial of summary judgment for
Great-West on its crossclaim should not be disturbed on appeal.
Granting a summary judgment motion is within the sound discretion
of the court. "[I]ln most situations in which the moving party
seems to have discharged his burden of demonstrating that no gen-
uine issue of fact exists, the court has discretion to deny a

Rule 56 motion." 10A Wright & Miller, Federal Practice and Pro-

cedure: Civil 2d., §2728 at 187-8 (1983)(footnote omitted).

Great-West has not and cannot show an abuse of discretion by
the court in denying its motion for summary judgment. The

7



affidavit of Jathan W. Janove competently sets forth a number of
factual areas where discovery is required before Lincoln can ade-
quately oppose a motion for summary judgment. At the time of
Great-West's motion for summary judgment against Lincoln on its
crossclaim, no discovery had yet been taken by Lincoln or
Great-West. Affidavit of Jathan W. Janove 13, record at 112.3/
No discovery deadline had yet been set. It was within the trial

court's discretion to deny Great-West's summary judgment motion

to allow further development of the factual record.

POINT THREE

GREAT-WEST FAILED TO MEET ITS BURDEN OF SHOWING
THE ABSENCE OF ANY GENUINE ISSUE OF MATERIAL FACT.

Great-West has appealed the grant of summary judgment to
Perkins. Lincoln supports the court's decision below and adopts
the arguments of Perkins in seeking affirmance. If this court
reverses and determines it was error to conclude as a matter of
law that Mrs. Perkins was covered under the policy issued by
Great-West, then the case should be remanded for further proceed-
ings. Even if this court holds as a matter of law that Perkins
was not covered by Great-West's policy, it would be improper to
order the entry of summary judgment for Great-West on its

crossclaim against Lincoln.

3/ A copy of the affidavit is attached as Appendix 1.
8



As summary judgment was granted for Lincoln, this court may
review the denial of summary judgment against Lincoln and direct

the district court to enter judgment if appropriate. Christensen

v. Farmers Ins. Exchange, 443 P.2d 385, 389 (Utah 1968). Even if

this court determines as a matter of law that Mrs. Perkins was
not covered by the policy issued by Great-West, Great-West is not
entitled to summary judgment against Lincoln on its crossclaim.
The party moving for summary judgment has the burden of

showing that there is no genuine issue as to any material fact.
Great-West has not met this burden. As Great-West did not meet
its burden, it was technically unnecessary for Lincoln oppose to
the summary judgment motion. See 10A Wright & Miller, Federal

Practice and Procedure: Civil 2d., §2727 at 138-41 (1983) (no

need to oppose when matters presented fail to foreclose the pos-
sibility of a factual dispute).

The Supreme Court of Utah has clearly stated that opposition
to summary judgment motions is not required in all cases. In

Olwell v. Clark, 658 P.2d 585 (Utah 1982) the Supreme Court noted

that summary judgment is proper only if "(a) the pleadings and
affidavits, if any, show no issue as to any material fact, and
(b) the party is entitled to judgment as a matter of law." Id.
at 586. As there are genuine issues of material fact in this
case, denial of Great-West's motion for summary judgment on its
crossclaim against Lincoln was proper. As noted in the Advisory
Committee's Note to the 1963 amendments to Rule 56, "[w]here the

9



evidentiary matter in support of the motion does not establish
the absence of a genuine issue, summary judgment must be denied
even if no opposing evidentiary matter is presented."” 31 F.R.D.
647, 648 (1962).

Lincoln declined to rely solely on Great-West's failure to
meet its burden and filed a Rule 56(f) affidavit instead. Para-
graph 4(c) of the affidavit of Jathan W. Janove provides as fol-
lows:

(c) Great-West's motion raises the issue of whether,
assuming Lincoln was the insurance carrier at the time of
the medical claims, Lincoln would be responsible for the
$8,703.40 that Great-West asserts it paid. Neither Ms.
Perkins nor Mr. Perkins ever submitted any claims for medi-
cal expenses to Lincoln. These claims would need to be ana-
lyzed according to the terms of Lincoln's health policy for
considerations of timeliness of claims, eligibility of
claims and whether the amounts involved meet Lincoln's
guidelines for reasonable and customary charges. Discovery
needs to be done as to the precise nature, amount and cir-
cumstances of each of these claims for reimbursement that
form the $8,703.40 that Great-West asserts Lincoln owes it.

Record at 113-4, Appendix 1 to this brief. Lincoln's policy was
before the court as Exhibit B to Great-West's memorandum in sup-
port (record at 90-104 plus separate envelope containing exhib-
its).

To obtain judgment on its crossclaim in the amount
$8,703.40, Great-West must prove the following: (a) Mrs. Perkins
was not covered by Great-West's policy; (b) Mrs. Perkins was cov-
ered under the terms of Lincoln's policy; (c) Mrs. Perkins com-
plied with the 20 day notice requirement of Lincoln's policy
(Appendix 2 at 43); (d) Mrs. Perkins complied with the 90 day

10



proof of claim requirement (Appendix 2 at 43); (e) charges were
necessary for the care and treatment of Mrs. Perkins (§3B.1,
Appendix 2 at 29); (f) charges were reasonable and customary for
services rendered (S3B.4, Appendix 2 at 29), and (g) charges were
for benefits provided by the policy (S3B.6, Appendix 2 at 29).
Obvious questions are raised as to compliance with notice
and proof of claim requirements as set forth at page 43 of the
policy, Appendix 2 to this brief. It would appear that any claim
against Lincoln would be barred as untimely. Great-West has not
set forth by affidavit or otherwise that there has been compli-
ance with notice and proof requirements, or that the claims sub-
mitted are necessary, reasonable and customary, and compensable
under Lincoln's policy. These are material issues of fact pre-

cluding summary judgment to Great-West.

CONCLUSION
The dismissal of Great-West's crossclaim against Lincoln

should be affirmed. The court below properly interpreted
Great-West's policy and determined that Mrs. Perkins was covered
under the policy as a matter of law. As Great-West was responsi-
ble for medical payments, its crossclaim for recovery from Lin-
coln of amounts allegedly paid by mistake was in fact moot and
properly dismissed with prejudice. The decision below should be

affirmed.

11



If this court determines that the court below erred in its
grant of summary judgment, this matter should be remanded for
further proceedings. Even if this court determines as a matter
of law that Mrs. Perkins was not covered under Great-West's pol-
icy, Great-West is still not entitled to summary judgment on its
crossclaim against Lincoln. Great-West did not meet its burden
of showing the absence of any genuine issue of material fact with
respect to its crossclaim against Lincoln. Obvious questions
exist as to timeliness of notice and proof of claim. Further
questions exist as to what amounts if any would be payable under
Lincoln's policy if notice and proof of claim were properly made.

Lincoln properly opposed Great-West's summary judgment
motion with a Rule 56(f) affidavit. As Great-West did not chal-
lenge the timeliness of this affidavit in the below, it may not
raise such an objection here. Even if a proper objection could
be raised, Lincoln was under no obligation to oppose the summary
judgment motion as Great-West failed to meets its burden of show-
ing the absence of any issue of material fact. The court below
did not abuse its discretion in denying Great-West's summary
judgment motion against Lincoln. This court should not second
guess the trial court in the exercise of its discretion. The
most relief Great-West is entitled to, if any, is a remand for

further proceedings.

12
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DATED this [ day of July, :Z%f:' i

YJathan w. ‘Janove

Robert K. Heineman

Fabian & Clendenin, a
Professional Corporation

Attorneys for Defendant/

Appellee Lincoln

CERTIFICATE OF SERVICE

vh

I hereby certify that on the léz day of July, 1990, I
personally caused to be mailed, postage prepaid, four (4) copies
of the foregoing Brief of Appellee Lincoln to the following:

Michael W. Park

110 North Main, Suite H
P. O. Box 765

Cedar City, UT 84720

and caused four (4) copies of the foregoing Brief of Appellee to
be hand delivered to the following:

Clark W. Sessions

Cynthia K. Cassell

Campbell, Maack & Sessions

170 South Main Street, #400
Salt Lake City, UT 84101 2

RKH:062390B
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Jathan W. Janove
FABIAN & CLENDENIN,

a Professional Corporation
Attorneys for Defendants
Twelfth Floor
215 South State Street
P.O0. Box 510210
Salt Lake City, Utah 84151
Telephone: (801) 531-8900

IN THE SIXTH JUDICIAL DISTRICT COURT IN AND FOR
KANE COUNTY, STATE OF UTAH

WARD PERKINS, PERSONAL
REPRESENTATIVE OF THE ESTATE OF
NORMA PERKINS,

Plaintiff,
AFFIDAVIT OF

V. JATHAN W. JANOVE

LINCOLN NATIONAL LIFE INSURANCE
COMPANY and GREAT-WEST LIFE
ASSURANCE COMPANY,

Civil No. 2280

Defendants.

GREAT-WEST LIFE ASSURANCE COMPANY,
Third-Party Plaintiff,

VO

SOUTHWEST HEALTH MANAGEMENT

COMPANY, INC., a California

Corporation, and LINCOLN NATIONAL

LIFE INSURANCE COMPANY, an Indiana
Corporation,

Third-Party Defendants.
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STATE OF UTAH )
: ss.
COUNTY OF SALT LAKE )

Jathan W. Janove, after having been first duly sworn,
deposes and states as follows:

1. I am a member of Fabian & Clendenin, P.C., attor-
neys for defendant Lincoln National Life Insurance Company ("Lin-
coln").

2. This affidavit is submitted pursuant to Rule S56(f)
of the Utah Rules of Civil Procedure in response to the motion of
defendant and third-party plaintiff Great-West Life Assurance
Company ("Great-West") for summary judgment against Lincoln on
Great-West's crossclaim.

3. Neither Lincoln nor Great-West have yet commenced
discovery in this matter. No depositions have been taken of any
party or potential witness.

4. Great-West's motion for summary judgment raises the
following factual issues which would require Lincoln to engage in
discovery before it could properly respond:

(a) Great-West's motion raises the issue whether
the decedent Norma Perkins was a "permanent, full-time
full-pay," employee at the time Great-West began insur-
ing the employee health plan for employees of Southwest

Health Management Company, Inc. ("Southwest").

-2-



Discovery would need to be done including possible dep-
ositions of Ms. Perkins' employers, co-workers, husband
or doctors as to her precise employment status and med-
ical condition on this date.

(b) Great-West's motion raises the issue of
whether Ms. Perkins was totally disabled as defined in
the Lincoln policy. Discovery substantially similar to
that described above would need to be done by Lincoln
to determine if Ms. Perkins' disability or other medi-
cal problems constituted "total disability" under the
policy at the time Great-West's insurance became
effective.

(c) Great-West's motion raises the issue of
whether, assuming Lincoln was the insurance carrier at
the time of the medical claims, Lincoln would be
responsible for the $8,703.40 that Great-West asserts
it paid. Neither Ms. Perkins nor Mr. Perkins ever sub-
mitted any claims for medical expenses to Lincoln.
These claims would need to be analyzed according to the
terms of Lincoln's health policy for considerations of
timeliness of claims, eligibility of claims and whether
the amounts involved meet Lincoln's guidelines fnr rea-

sonable and customary charges. Discovery needs to be

-3-



done as to the precise nature, amount and circumstances

of each of these claims for reimbursement that form the

$8,703.40 that Great-West asserts Lincoln owes it.

DATED this ;ZC(' day of Agti%7“4989.
/
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}ﬁxhan W. Janove
Ve
SUBSCRIBED AND SWORN to‘before me thisg

April, 1989.
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CERTIFICATE OF SERVICE
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I hereby certify that on this _".

NOTARY PUBLIC
Octcoer 18 1992 | Residing at

vio

—

A7

A day of April, 1989,

I caused to be hand delivered a true and correct copy of the

foregoing AFFIDAVIT OF JATHAN W. JANOVE to:

Cynthia K. Cassell, Esqg.

SESSIONS & MOORE

Attorneys for Defendant and
Third-Party Plaintiff Great-
West Life Assurance Co.

400 First Federal Plaza

505 East 200 South

Salt Lake City, Utah 84102

and to mailed by U. S. mail, postage prepaid, to:

Michael W. Park, Esq.

Attorney for Plaintiff

110 North Main Street, Suite H
P. O. Box 765

Cedar City, Utah 84720
JWwJ:033189A
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APPENDIX 2



THE LINCOLN NATIONAL LIFE INSURANCE COMPANY
GROUP INSURANCE AMENDMENT

ARttached to and made a part of:
Group Insurance Policy No. 39,373 dated July 1, 1983

Policyholder GUADALUPE GENERAL HOSPITAL
Santa Rosa, New Mexico

Effective date of this Amendment February 1, 1985

FOR VALUE RECEIVED, IT IS HEREBY AGREED BETWEEN THE POLICYHOLDER AND LIN-
COLN NATIONAL THAT:

A. Group Insurance Policy No. 39,373, bearing as Date of Issue, July 1,
1983, will no longer apply; Group Insurance Policy No. 39,373, bear-
ing as Date of Issue, February 1, 1985, is substituted therefor.

B. If an employee is not actively working for the Employer on the effec-
tive date of any increase in benefits, the increased benefits, if any,
will not become effective with respect to such employee until the next
following day on which the employee is actively working for the
Employerx.

C. If a dependent of an employee is confined in a hospital oxr skilled
nursing facility on the effective date of any increase in benefits,
the increased benefits, if any, will not become effective with respect
to such dependent wuntil the day following the dependent's final dis-
charge from the hospital or skilled nursing facility.

THIS POLICY SUPERSEDES ANY POLICY PREVIOUSLY ISSUED.

X X X X X

The payment of premiums due for insurance extended hereunder on and after
the effective date of this Amendment will be deemed to constitute written

acceptance of this Group Insurance RAmendment by the Policyholder. Such
payment of premiums is the only method by which +this Group Insurance
Amendment may be accepted by the Policyholder. If this Amendment is unac-

ceptable to the Policyholder and the Policyholder desired to continue
insurance under the Policy without this Amendment being placed in effect,
written notice thereof must be given to Lincoln National at its home
office in Fort Wayne, Indiana, within 31 days from the date the Policy-
holder receives this form. )

THE LINCOLN NATIONAL LIFE INSURANCE COMPANY

Examined by ‘2
%% , Signed: F. W. LINKER

Assistant Secretary

FORM 13000-GIA -1- 039373



Group Policy Number 39,373 LBNGQLN
| NATIOMAL

POLICYHOLDER

SOUTHWEST HEALTH MANAGEMENT CO., INC.
Coulton, California

EMPLOYER (The POLICYHOLDER shown above, unless otherwise indicated here)

Subsidiaries and Affiliates whose employees are to be insured under the
Policy.

NONE

DATE OF ISSUE: 12:01 A.M., February 1, 1985. The INITIAL PREMIUM is due
on the DATE OF ISSUE and RENEWAL PREMIUMS are due monthly on the 1st day
of each month.

POLICY ANNIVERSARIES occur annually on July 1, beginning July 1, 1985.

This policy is delivered in California, and is governed by its laws. If
any part(s) of this policy is contrary to such laws, that part(s) is here-
by amended to conform to such laus.

SUBJECT TO THE TERMS AND CONDITIONS CONTAINED IN THIS POLICY, The Lincoln
National Life Insurance Company, on approval by its Home Office of the
application of Policyholdexr and on payment of premiums when due, agrees
that on and after the Date of Issue it will provide group insurance with
respect to each Insurxed Individual.

This policy, and the application made by Policyholdexr (a copy of which is
attached), form the entire contract between the parties.

The Lincoln National Life Insurance Company has caused this policy to be
executed this 7th day of Februaxry, 1985.

Signed: F. W. LINKER Signed: JAN M. ROLLAND

Assistant Secretary President

Group Insurance Policy--Term Insurance--Contributory--Nonparticipating

Examined by ¥;£L\

FORM 19000 ————— | 039373



INDEX

SECTION 1 Definitions
SECTION 2 Schedule of Benefits and Description of Benefits
SECTION 3 Benefit- Exclusions and_Limitations.

READ CAREFULLY, IT APPLIES TO ALL BENEFITS
SECTION 4 Coordination of Benefits

SECTION 5 Extension of Certain Benefits Upon End of Insurance
While Totally Disabled

SECTION 6 Conversion

SECTION 7 General Information
SECTION 8 Policyholder
SECTION 9 Lincoln National
SECTION 10 Records

FORM 19000-INDEX -2- 039373



SECTION 1 - DEFINITIONS
"pRctively at work," Mactive work" and "actively working™ mean the active
expenditure of time and energy in the service of the Employer. Except
that, an individual will be considered actively at work on each day of a
regular paid vacation or on a regular non-uworking day on which he oxr she

is not disabled provided he or she was actively at worK on the last pre-
ceding regular worKking day.

Basic Medical Insurance - benefits in this policy other than Life Insur-
ance, Accidental Death, Weekly Income, and Major Medical.

Beneficiary - a person or entity named, on a form and in a manner approved
by Lincoln National, to receive benefits for loss of life.

Benefit Period - the period of time (showun on the Schedule of Benefits)
during which covered charges are incurred for which benefits may be paid.

Calendar Month - any one of the twuelve months of the calendar.
Contributory - the employee pays a part of the cost of the insurance.
Cosmetic - surgery or other treatment to make a person hetter looking.
Covered Charges - charges covered undexr this policy.

Deductible - a set amount of covered charges which must be paid by the
insured individual.

Dependent - see the last definition in this section.

Doctor - a person licensed to treat illness by the state in which the
treatment is rendered.

Earnings - money paid to the employee by his or her Employer as base pay.
This does not include:

1. Overtime, bonus, incentive, commission, and other non-base pay; or
2. Professional fees, retainers, and directors' fees.
Employed on a part—-time basis - working less than 32 hours per ueek.
Employee - a person who is:

1. Actively working for the Employer; and
2. Receiving earnings.

Employer - the Employer(s) shown on the Face Page of this policy.

FORM 19001 -3- 039373



Evidence of Insurability - satisfactory proof, as detexrmined by Lincoln
National, that a person is acceptable for insurance.

Grace Period - a 31-day period which begins on the day following the due
date of any premium due other than the first premium. During this period
the premium due must be paid in order to prevent this policy from ending.

Hospital - a facility which:

1. Is licensed (if required) as a hospital; and

2. Is open at all times; and

3. Is operated mainly to diagnose and treat illnesses on an inpatient
basis; and

4 Has a staff of one or more doctors on call at all times; and

5. Has 24-hour nursing services by Registered Nurses; and

6. Is not mainly a skilled nursing facility, clinic, nursing home,
rest home, convalescence home or like place; and

7. Has organized facilities for major surgery.
Illness - means:

1. A disordexr or disease of the body or mind; or

2. An accidental bodily injury; or

3. Pregnancy.

All illnesses due to the same cause, or to a related <cause, will be
deemed to be one illness. The donation of an organ or of tissue by an
insured individual for transplanting into another person is considered
to be an illness of the insured individual making the donation.
Individual - an employee oxr one of his or her dependents.
Insured Individual - an individual insured under this policy.

Lincoln National - The Lincoln National Life Insurance Company.

Medicare - medical benefits provided by Title XVIII of the Federal Social
Security Act.

Month - a period starting at 12:01 a.m. on any day in a given Calendar
Month, and ending at 12:01 a.m. on that same-numbered day in the next Cal-

endar Month. If that next Calendar Month does not have a same-numbered
day, the month will end at 11:59 p.m. of the last day of that Calendar
Month. (Examples: 12:01 a.m. of May 14 up to 12:01 a.m. of June 14;

12:01 a.m. of May 31 through 11:59 p.m. of June 30.)

Necessary to the Care or Treatment of Illness--recommended by a doctor and
commonly recognized in the doctor's profession as proper care or treatment
of the patient's illness. Also, in the <case of hospital or skilled nurs-
ing facility confinement, +the length of confinement and the services and
the supplies furnished by the hospital or skilled nursing

FORM 19001-1 -4- 039373



facility will be 'necessary' only if it is determined by Lincoln National
that they are related to the care or treatment of the illness. The care
or treatment, services, or supplies must not bhe:

1. For the scholastic education or vocational +training of the
patient; or

2. Experimental in nature.
Noncontributory - the employee pays no part of the cost of the insurance.
Officer of Lincoln National - the President, a Vice President, the Secre-

tary or an Assistant Secretary of Lincoln National.

Policy - means this policy.
Policy Anniversary - the date shown as such on the Face Page of this Poli-
cy.

Policyholder - the legal entity named as the Policyholder on the Face Page
of this policy.

Premium - money paid to Lincoln National by the Policyholder to pay for
this insurance.

Pre-existing Illness - an illness for which medical advice or treatment
was received prior to the individual's effective date of insurance.

Reasonable and Customary Charges - charges which Lincoln National deterx-
mines do not exceed the amount usually c¢harged by most providers in the
same geographic area for services, treatment or materials, taking into
account the nature of the illness involved.

Room and Board Charges - charges made by a hospital or skilled nursing
facility for the room, meals, and routine nursing services for insured
individuals confined as bed patients.

Schedule of Benefits - that part of Section 2 of this policy outlining the
benefits.

Skilled Nursing Facility - a facility considered as such under Medicare.

Special Charges - charges made by a hospital or skilled nursing facility
for other than for room and board.

Speech Therapist - someone uwho:
1. Has a master's degree in speech pathology; and
2. Has completed an internship; and
3. 1Is licensed by the state in which he or she performs his or her

services, 1f that state requires licensing.

FORM 19001-2 -5- 039373



Total Disability - for purposes of this policy, an insured individual
shall be deemed to have a total disability under the following circum-
stances:

1. If an EMPLOYEE is c¢laiming waiver of premium for Life Insurance
benefits, then total disability is defined as the EMPLOYEE's ina-
bility to work, because of an illness, in his or her normal job,
or in any job for which he or she is or could be trained;

2. If an EMPLOYEE is claiming benefits othexr than for item 1. above,
then total disability is defined as the EMPLOYEE'S inability to
work, because of an illness, in his or her normal job;

3. If a DEPENDENT is claiming benefits under any coverage provided in
this policy, then total disability is defined as the inability of
the dependent to do the substantial and material duties of a perxr-
son in similar circumstances who is in good health;

"One continuous period of total disability"™ means a perxiod of time
during which an individual is totally disabled. Undexr the following
cixcumstances, successive periods of total disability due to the same
or related <causes will be considered one continuous period of total
disability:

1. When an EMPLOYEE has successive periods of total disability which
are due to the same or related causes, and which are not separated
by two or more continuous weeks of active woxrKkK with the Employer
‘on a full-time basis; or '

2. When a DEPENDENT has successive periods of total disability which
are due to the same or related causes, and which are not separated
by a period of three or more months during which the DEPENDENT is
free from total disability which stems from those same or similar
causes.

Totally disabled - having a total disability as defined above.

Waiting Period - the length of time an employee must continuously work for
the Employer before he or she is eligible for insurance.

Dependent - means:

1. An employee's spouse (if not legally separated from the Employee),
or

2. For Life Insurance Benefits, an employee's unmarried child (in-
cluding a stepchild or legally adopted child) <from live birth
un