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STATEMENT SHOWING JURISDICTION OF THE UTAH SUPREME COURT
The Utah Supreme Court has jurisdiction over this appeal pursuant to
- Utah Constitution article VIII, section 4, which provides that “The Supreme Court
by rule shall govern the practice of law, including admission to practice law and
the conduct and discipline of persons admitted to practice law,” and Utah Code
section 78-2-2(3)(c), which provides that the Court has appellate jurisdiction over
: “discipline of lawyers.”
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

Issue 1: Whether the District Court erred in concluding that an attorney
disciplined pursuant to Utah'’s reciprocal discipline rule cein réceive a sanction no
greater than that imposed in the jurisdiction in which the first sanction was
imposed. The applicable standard of review is a correctness standard. See Inre
Babilis, 951 P.2d 207 (Utah 1997). The issue was preserved in the District Court
by legal memorandum and the oral argument of counsel. (Brief in Support of
Discipline, R. 56-65; Transcript, R. 104 at 6)

Issue 2: Whether the District Court erred in imposing upon the
respondent the sanction of suspension rather than the sanction of disbarment for
his professional misconduct in California. The applicable standard of review is a

correctness standard. See In re Babilis, 951 P.2d 207 (Utah 1997). The issue

was preserved in the District Court by legal memorandum and the oral argument

of counsel. (R. Brief in Support of Discipline, R. 56-65; Transcript, R. 104 at 37)
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CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES, RULES AND
REGULATIONS WHOSE INTERPRETATION IS DETERMINATIVE OF THE
APPEAL OR OF CENTRAL IMPORTANCE TO THE APPEAL

Rule 22. Reciprocal discipline. Rules of Lawyer Discipline and Disability.

(a) Duty to notify OPC counsel of discipline. Upon being publicly
disciplined by another court, another jurisdiction, or a regulatory body having
~disciplinary jurisdiction, a lawyer admitted to practice in this state shall within
thirty (30) days inform the OPC of the discipline. Upon notification from any
source that a lawyer within the jurisdiction of the Supreme Court has been
publicly disciplined by another court, another jurisdiction, or a regulatory body
having disciplinary jurisdiction, OPC counsel shall obtain a certified copy of the
disciplinary order.

(b) Notice served upon lawyer. Upon receipt of a certified copy of an
order demonstrating that a lawyer admitted to practice in this state has been
publicly disciplined by another court, another jurisdiction, of a regulatory body
having disciplinary jurisdiction, OPC counsel shall forthwith issue a notice
directed to the lawyer containing:

(b)}1) a copy of the order from the other court, jurisdiction or
regulatory body; and '

(b)(2) a notice giving the lawyer the right to inform OPC counsel,
within thirty (30) days from service of the notice, of any claim by the lawyer
predicated upon the grounds set forth in paragraph (d), that the imposition
of the equivalent discipline in this state would be unwarranted, and stating
the reasons for that claim.

(c) Effect of stay of discipline in other jurisdiction. In the event the
discipline imposed in the other court, jurisdiction or regulatory body has been
stayed, any reciprocal discipline imposed in this state shall be deferred until the
stay expires.

(d) Discipline to be imposed. Upon the expiration of thirty (30) days from
service of the notice pursuant to paragraph (b), the district court shall take such
action as may be appropriate to cause the equivalent discipline to be imposed in
~ this jurisdiction, unless it clearly appears upon the face of the record from which
the discipline is predicated that:

(d)(1) the procedure was so lacking in notice or opportunity to be

heard as to constitute a deprivation of due process;

(d)2) the imposition of equivalent discipline would result in grave
injustice; or

(d)(3) the misconduct warrants substantially different discipline in
this state or is not misconduct in this jurisdiction.

If the district court determines that any of these elements exist, it shall
enter such other order as it deems appropriate. The burden is on the respondent
to demonstrate that the imposition of equivalent discipline is not appropriate.
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(e) Conclusiveness of adjudication in other jurisdictions. Except as
provided in paragraphs (c) and (d) above, a final adjudication of the other court,
jurisdiction or regulatory body that a respondent has been guilty of misconduct
shall establish conclusively the misconduct for purposes of a disciplinary
proceeding in this state. |

STATEMENT OF THE CASE

Nature of the Case: This is an attorney discipline proceeding.

Course of the Proceedings: The Supreme Court of California imposed
discipline against H. Delbert Welker on January 4, 2002, predicated upon a
Stipulation re Facts, Conclusions of Law and Disposition and Order Approving
Actual Suspension (“Stipulation”) entered by Welker and the State Bar Court of
the State Bar of California (“California State Bar Court”). (California Order, R. 6;
Stipulation, R. 8-31) The OPC filed a Petition for Reciprocal Discipline in the
Third Judicial District Court on September 16, 2002 seeking reciprocal discipline
against Welker for the same misconduct. (Petition, R. 1-36)

Disposition in the District Court: On April 22, 2003, Utah's Third
Judicial District Court entered Findings of Fact and Conclusions of Law, and an
Order of Reciprocal Discipline. (Findings and Conclusions, R. 88-94; Order, 95-
97) This appeal ensued. (Notice of Appeal, R. 98-99)

Statement of the Facts Relevant to the Issues Presented for Review:

The following facts, incorporated by reference into the District Court's
findings (Findings and Conclusions, R. 89), are derived from the Stipulation re
Facts, Conclusiéns of Law and Disposition and Order Approving Actual

Suspension and the Attachment thereto. (Stipulation, R. 8-31; Stipulation

Attachment, R. 14-21) Welker and counsel for the California State Bar signed
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the Stipulation, and it was approved by a judge of the California State Bar Court,

which recommended discipline to the Supreme Court of California. (Stipulation,
R. 28) | |

The Baugh Matter (Stipulation Attachment; R. 16-18)

Gregory Baugh retained Welker on a contingéncy basis to represent
Baugh in a third-party personal injury claim arising from a vehicle accident while
| Baugh was driving a truck for his employer. (Stipulation Attachment, R. 14)
Welker knew that Baugh had separate counsel, John W. Johanson, to represent
him in a Workers’ Compensation claim against his employer. (Stipulation
Attachment, R. 14)

Welker filed a complaint on Baugh's behalf but did not conduct discovery,
nor did he arrange for Baugh to have a qualified medical examination.
(Stipulation Attachment, R. 14) Johanson had arranged for psychological and
physical examinations of Baugh, but before these were performed, Welker
~ allowed mediation to proceed. (Stipulation Attachment, R. 14)

The workers’ compensation carrier for Baugh’s employer intervened in the
action to recover from the defendant the benefits the carrier had paid Baugh.
(Stipulation Attachment, R. 14) During mediation, counsel for the workers’
compensation carrier asked Welker to get Johanson's permission to enter into a
global settlement by having Johanson execute a third-party compromise and
release. (Stipulation Attachment, R. 14-15)

Welker, Johanson, the counsel for the workers’ compensation carrier, and

the defendant's counsel purportedly settled the case as part of a global
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settlement of Baugh’s claims arising from the accident. (Stipulation Attachment,
R. 15) But Baugh refused the global settiement, despite Welker's repeated
attempts to persuade him to accept. (Stipulation Attachment, R. 15)

Although Baugh had not accepted the settlement, Welker signed a request

for dismissal of the case prepared by the defendant's counsel. (Stipulation
| Attachment, R. 15) Welker received a settlemeht draft from the defendant’s
counsel and repeatedly attempted to convince Baugh to sign the release and
accept the draft. (Stipulation Attachment, R. 15)

The defendant’'s counse! filed requests for dismissal with prejudice,
including dismissal of the complaint in intervention filed by the workers’
compensation carrier. (Stipulation Attachment, R. 16) Neither Baugh nor
Johanson had signed a release, but the dismissal was entered. (Stipulation
Attachment, R. 16) As its share of the settlement, the workers’ compensation
carrier received the lien amount disputed by Baugh. (Stipulation Attachment, R.

16)

Later, Welker sent Baugh an advance copy of a motion for attorney’s fees
and costs, and for permission to endorse the settlement draft. (Stipulation
Attachment, R. 16) Baugh told Welker to withdraw the request for dismissal that
Baugh had not authorized, to return the settlement draft, and to withdraw from
the case. (Stipulation Attachment, R. 16)

Instead, Welker filed the motion for aﬁorney’s fees and costs, and to be
allowed to endorse the settlement drafts. (Stipulation Attachment, R. 16) In

support of the motion, Welker declared under penalty of perjury that the
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mediation session had resulted in a settiement. (Stipulation Attachment, R. 16)
Baugh retained substitute counsel, and the court denied Welker's motion to
 permit him to endorse the drafts, but it also denied a motion from Baugh to
vacate the dismissals. (Stipulation Attachment, R. 16)

Welker eventually “endorsed, or caused to be endorsed, Baugh’s name on
the settlement drafted and deposited it into his trust account.” (Stipulation
Attachment, R. 16) He mailed Baugh a trust account check with a letter stating
that it was Baugh’s share of the settlement. (Stipulation Attachment, R. 17)

The court issued an order of contempt against Welker, ordering him to pay
a fine and serve five days in jail; it also issued a bench warrant with a $25,000
bond, stayed until the following September. (Stipulation Attachment, R. 17)

Baugh died in October 2000. (Stipulation Attachment, R. 17) The day
Baugh died, the court ordered Welker to return “all monies . . . for the purported
and disputed settlement in this matter . . . to the Insurance Carrier or Carriers
who issued the instrument or instruments forthwith.” (Stipulation Attachment, R.
17)

| The Stipulation Attachment’'s conclusions of law concerning the Baugh
matter were as follows:
By failing to conduct any formal discovery, arrange for a
. qualified medical examination of Baugh, and allowing mediation to
proceed before the psychological and physical examinations
arranged by his client’s Workers’ Compensation attorney had taken

place, Respondent recklessly failed to perform legal services with

competence in wil[llful violation of rule 3-110(A), Rules of

Professional Conduct.

By signing the request for dismissal and allowing defense
counsel to file it, Respondent corruptly and without authority
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appeared as attorney for Baugh in wil[f}ful violation ‘of Business &
Professions Code section 6104.

By filing a declaration under penalty of perjury with a court
which misrepresented the basis for a motion as a client's
repudiation of an authorized settlement, as opposed to the attorney
entering into a purported settlement without authority to do so from
his client, Respondent committed an act involving moral turpitude,
dishonesty or corruption in wil[ljful violation of Business &
Professions Code section 6106.

By stating in his declaration to the court, made under penality
of perjury, that a settlement had been achieved through mediation,
Respondent sought to mislead the judge by making false
statements of fact and law because no settlement in fact occurred
because settlement requires some form of client consent thereto.
Respondent wil[llfully violated Business & Professions Code
section 6068(d).

(Stipulation Attachment, R. 17)
The Fox Matter (Stipulation Attachment, R. 18-19)

Wayne Fox retained Welker on a contingency basis to represent him in a
personal injuky claim. (Stipulation Attachment, R. 18) Welker signed an
acknowledgment of lien by one of Fox's medical service providers. (Stipulation
Attachment, R. 18) Beginning in April 1997, the provider regularly requested
payment from Welker. (Stipulation Attachment, R. 18)

That August, Welker settled Fox’s claim and received a $25,000 insurance
draft payable to Welker and Fox. (Stipulatioﬁ Attachment, R. 18) Welker
deposited it in his trust account. (Stipulation Attachment, R. 18) Fox approved
disbursement, allocating portions for attorney’s fees and for medical service
providers with the remainder going to himself. (Stipulation Attachment, R. 18) In
September 1997, the balance of Welker's trust account dropped below what
Welker owed qu’s medical service providers. (Stipulation Attachment, R. 18) By

late January 1998, the balance was negative. (Stipulation Attachment, R. 18)
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Welker did not pay the medical service provider until April 27, 2000 — more than
one year after Fox had filed a California Bar complaint against Welker, and after
Welker had been contacted by the California State Bar. (Stipulation Attachment,
R. 18)
The Stipulation Attachmenf’s conclusions as to the Fox matter were as
follows:
By not paying Fox’s funds held in the client trust account to the
medical service providers as requested by Fox, Respondent failed
to pay client funds as requested by his client in wil[l]ful violation of
rule 4-100(B)(4).
By not maintaining at least $5,738.00 received on behalf of Fox in
the client trust account untii payment to the medical service
providers, Respondent failed to maintain client funds in trust in
wil[l]ful violation of rule 4-100(A).
By misappropriating at least $&-'>,'7.38.00 of Fox’s funds, respondent
committed an act involving moral turpitude, dishonesty or corruption
in wil[llful violation of Business & Professions Code section 6106.
(Stipulation Attachment, R. 19)
- The Commingling Matter (Stipulation Attachment, R. 19)
Between February and October 1997, Welker wrote numerous trust
account checks for things that were not client-related; he “routinely” issued such
checks “to family members, clothing and other stores, restaurants, utilities, and

travel agencies.” (Stipulation Attachment, R. 19) The Stipulation Attachment

concluded that “By writing personal checks on his client trust account,

' The Stipulation Attachment further concluded that “Respondent with gross
negligence misappropriated Fox’s funds in wil[i}ful violation of rule 4-100(B)(4).”
(Stipulation Attachment; R. 19) The California State Bar Court’'s Modifications to
Stipulated Facts, Conclusions of Law and Discipline deleted this provision. (R.
29)
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Respondent commingled funds in wil[l]ful violation of rule 4-100(A).” (Stipulation

Attachment, R. 19)

The Matter of Discipline Imposed By Another Jurisdiction (Stipulation
Attachment, R. 19)

Welker was suspended from the practice of law in Utah on January 29,
1 2001.2 (Stipulation Attachment, R. 19) The Stipulation Attachment concluded
that “the professional misconduct of which Respondent was found culpable in
| Utah warrants discipline in the State of California.” (Stipulation Attachment, R.
20)

The Matter of Welker's Failure tb Report Imposition of Discipline By
Another Jurisdiction (Stipulation Attachment, R. 20)

Welker failed to report to the California State Bar that he had been
disciplined in Utah; the California State Bar discovered this information by
contacting the Utah State Bar. (Stipulation Attachment, R. 20) The Stipulation
Attachment concluded that “By failing to report to the State Bar in writing within
30 days of the time he had knowledge of the imposition of discipline against him
[by] the Third Judicial District Court in and for Salt Lake County, State of Utah,
and the Utah State Bar, Respondent wil[l]fully violated Business and Professions
Code section 6068(0)(6).” (Stipulation Attachment, R. 20)

Aggravating Circumstances
The Stipulation identified several aggravating circumstances. These were:

trust violations, significant harm to the public or the administration of justice, and

2 The Third Judicial District Court's Findings of Fact, Conclusions of Law, and
Order of Suspension in this prior matter are at R. 22-27, attached to the
Stipulation. The suspension was for thirty days.
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multiple acts of misconduct.® (Stipulation, R. 9) The Stipulation Attachment
identified the “Facts Supporting Aggravating Circumstances.” (Stipulation
Attachment, R. 20-21)

The facts supporting the aggravating circumstance of “Trust Violations”
were Welker's misappropriation of Fox's settlement proceeds, which wére
subject to a lien, and “the repeated and routine péyment of personal expenses
from a clieht trust account.” (Stipulation Aftaéhment, R. 20) Likewise, Welker's
failure to maintain a client trust account in Utah was a trust violation. (Stipulation
Attachment, R. 20)

‘ The facts supporting the aggravating circumstance of multiple acts of
misconduct were multiple trust account violations in California and Utah.
(Stipulation Attachment, R. 20)

The facts supporting the aggravating circumstance of “harm,” were
Welker's acceptance without client authorization of a settlement that was not
acceptable to the client, with the delays in setting aside the dismissal being such
that the client died without knowing his case had been reactivated. (Stipulation
Attachment, R. 20) Because of this, “it is reasonable to assume that the value of

the cause of action has been diminished, to the detriment of his widow.”

(Stipulation Attachment, R. 20-21)

® Although the Stipulation also identified “pattern of misconduct” as an
aggravating circumstance, the State Bar Court's Modifications to Stipulated
Facts, Conclusions of Law and Disposition state that “while there is clear and
convincing evidence of multiple acts of misconduct, the facts do not support a
pattern of misconduct.” (R. 29) ‘
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Mitigating Circumstances

The Stipulation identified a single mitigating factor: Welker had no prior
- record of discipline. (Stipulation, R. 10)

The Discipline Imposed on Welker By the Supreme Court of California

The Supreme Court of California, sitting en banc, disciplined Welker on -
January 4, 2002, by suspending him from the practice of law for three years.
- (California Order, R. 6) The suspension was stayed and Welker placed on
probation for four years on condition that he be actually suspended for eighteen
months. (California Order, R. 6)

The Reciprocal Discipline Proceedings in Utah

Based upon Welker's discipline in California, the OPC filed a Petition for
Reciprocal Discipline in September 2002. (Petition, R. 1-36) The District Court
heard the matter on March 14, 2002. (Findings and Conclusions, R. 88)

The District Court’s Findings of Fact and Conclusions of Law incorporated
by reference the findings and conclusions from the Stipulation. (Findings and
Conclusions, R. 89) The relevant portions are set forth verbatim here:

Baugh[;] Welker failed to conduct formal discovery or arrange for

a qualified medical exam in person injury/workers’ compensation

litigation, and allowed mediation to proceed before medical

information was available. Welker signed a request for dismissal

and allowed defense counsel to file it without authority. Welker

misrepresented the client’s authorization to settle a claim in a sworn

declaration filed with a court. Welker sought to mislead the court as

to the client’s authorizing a settlement.

Fox[:]] Welker failed to pay medical service provider liens as
directed by his client, the funds for which having been deposited in

his client trust account for this purpose. Welker's client trust

account was overdrawn as to the amount to be paid the medical
service providers. Welker misappropriated the client’s funds.
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Trust Account[:] Welker wrote checks out of his client trust
account for items not client related including personal and family
expenses.

Reciprocal discipline[:] A January 29, 2001 order of the Third
Judicial District Court, Salt Lake County, Utah suspended Welker
from the practice of law in the state of Utah, for conduct warranting
discipline in the state of California. Welker did not report this
discipline to the State Bar of California.

(Findings and Conclusions, R. 90)

The District Court correctly concluded that the order of the California
Supreme Court “is a final adjudication that Welker is guilty of professional
misconduct and conclusively establishes the misconduct for purposes of this
~proceeding.”  (Findings and Conclusions, R. 92) The court also correctly
concluded that it must impose “discipline equivalent to that imposed in California
unless one of three exceptions stated in Rule 22(d)(1), (2), or (3) clearly appear
upon the face of the record of the California Proceedings.” (Findings and
 Conclusions, R. 92-93)

The District Court also concluded that “[a] finding that an exception to
equivalent discipline provided in Rule 22(d)(1), (2) or (3) is appropriate can by the
terms of the exception benefit only the Respondent.” (Findings and Conclusions,
R. 93) The OPC contends that this conclusion is in error.

Finally, the District Court concluded that equivalent discipline would be
appropriate, and credited Welker with six of the eighteen months of actual
suspension imposed in California. (Findings and Conclusions; R. 93) The Order

of Reciprocal Discipline suspended Welker for one year. (Order of Reciprocal

Discipline, R. 95-96) The OPC contends that this, too, is error.
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SUMMARY OF ARGUMENTS

The District Court incorrectly concluded that in re»ciprocal discipline
proceedings, any departure from discipline equivalent to that which was imposed
by the original disciplining jurisdiction can only be less harsh. The District Court’s
" interpretation goes against the plain language of the reciprocal discipline rule and
eviscerates the OPC's role in reciprocal discipline cases. Moreover, it permits
inconsistent results for similar misconduct, thereby impeding the objective of
substantial justice and fairness in disciplinary matters. Welker's misconduct
warrants disbarment in{Utah, and fairness requires that this be imposed rather
than the year-long suspension ordered by the District Court.

- ARUGMENT

L The Disirict Court Incorrectly Concluded That the Degree of

Reciprocal Discipline Imposed in Utah Can Only Be the Same or Less

Than the Degree of Discipline Originally Imposed in the Other

Jurisdiction

The District Court concluded that the reciprocal discipline rule permits a
downward departure from the degree of discipline imposed, but that it neither
- contemplates nor permits a possible increase in the level of discipline. (Findingé
and Conclusions, R. 93; Transcript, R. 104:37) This is incorrect.

A The Rule Plainly Allows Departure from the Equivalent

Discipline, and Does Not Limit the Departure to Discipline Less
Severe
The reciprocal discipline rule is found among the Rules of Lawyer

Discipline and Disability (‘RLDD”). See Rule 22, RLDD. For purposes of

disciplinary proceedings in Utah, “a final adjudication of the other court . . . that a
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respondent has been guilty of misconduct shall establish conclusively the
misconduct.” Rule 22(e), RLDD.

The rule provides that “equivalent discipline shall be imposed” unless the
record in the other jurisdiction’s case plainly shows (1) that the respondent was
deprived of due process; (2) “the imposition of equivalent discipline would result
in grave injustice;” or (3) “the misconduct established warrants substantiaily
different discipline in this state or is not misconduct in this jurisdiction.” Rule
22(d), RLDD. This subsection further provides that “If the district court
determines that any of these elements exist, it shall enter such other order as it
deems appropriate. The burden is on the respondent to demonstrate that the
imposition of equivalent discipline is not appropriate.” 1d.

The District Court interpreted this portion of the subsection incorrectly,
concluding that although it has the authority to lessen the severity of the
sanction, it cannot increase the sanction even if the application of Utah's
Standards for Imposing Lawyer Sanctions (“Standards”) and recent case law
interpreting the Standards would result in a more severe sanction in Utah had the
disciplinary case been brought here first. (R. 93) In other words, the upper limit
of possible sanctions is set by what was imposed in the original disciplinary
jurisdiction, regardless of what is imposed in Utah for the same misconduct.

This runs contrary to a plain reading of the rule. Equivalent discipline
must be imposed with few exceptions, but oné of thosé éxcepﬁoné is when the.
respondent’s misconduct “warrants substantially different discipline” in Utah. The

word ‘“different” simply means “unlike.” The phrase “different discipline”
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encompasses discipline of either greater or lesser severity; it is not limited to one

or the other.

B. The OPC’s Reading of the Rule Makes Sense In the Context of
the RLDD and the Standards as a Dynamic Whole

The RLDD require the OPC to “perform all prosecutorial functions.” Rule
4(b), RLDD. This includes the duty to “[sleek reciprocal discipline where
" appropriate when informed of any disbarment or suspension or public discipline
imposed by another court, another jurisdiction, or a regulatory body having
disciplinary jurisdiction.” Id. at 4(b)(9). Significantly, the rule does not say “seek
identical or lesser reciprocal discipline.” See id. The procedures for seeking
~ reciprocal discipline are set forth elsewhere in the RLDD. See Rule 22, RLDD.

The reciprocal discipline rule provides that upon notification that a Utah-
licensed attorney has been disciplined elsewhere, the OPC shall obtain a copy of
the disciplinary order. See Rule 22(a). Thereafter, “OPC counsel shal_l forthwith
issue a notice to the lawyer . . ..” Id. at 22(b). The notice gives the attorney “the
right to inform OPC counsel . . . of any claim by the lawyer predicated upon the
grouhds set forth in paragraph (d), that the imposition of the equivalent discipline
in this state would be unwarranted and stating the reasons for that claim.” Id. th
- 22(b)(2).
The rule articulates no explicit direction concerning the procedure for
- moving the case forward. That it is the OPC’s duty to do so is set forth as
described in Rule 4; that the forum for doing so is the District Court is implicit in
Rule 22, which provides that with some exceptions, “[u]pon the expiration of 30

days from service of the notice [upon the attorney], the district court shall take
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~such action as may be appropriate to cause the equivalent discipline to be
imposed in this jurisdiction . . .."” Rule 22(d), RLDD.

There is no procedure for seeking separate Utah discipline of a Utah-
licensed attorney who has been disciplined in another state. In other words, the
- OPC cannot initiate an independent investigation and proceedihg based upon the
same facts, present it to a Screening Panel, and file a formal complaint in District
Court. Instead, it brings a reciprocal discipline action in which “a final
adjudication of the other court, jurisdiction or regulatory body that a respondent
has been guilty of misconduct shall establish conclusively the misconduct for
purposes of a disciplinary proceeding in this state.” Rule 22(e), RLDD. This is
consistent with the RLDD’s statement that “These rules shall be construed so as
to achieve substantial justness and fairness in disciplinary matters with dispatch
and at the least expense to all concerned parties.” Rule 1(c), RLDD.

Although the respondent and the OPC are limited to the other cou‘rt’s
adjudication of the misconduct except for purposes of establishing one of the
exceptions identified in subsection (d), neither side is limited to the sanction
imposed in the other court. This is why the rule provides that equivalent
discipline shall be imposed “unless it clearly appears upon the face of the record
from which the discipline is predicated that: . . . the misconduct established |
warrants substantially different discipline in the state or is not misconduct in this
jurisdiction.” Rule 22(d)(3). Put another way,'although judicial determinations of

misconduct are given conclusive effect, the District Court may independently
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evaluate the facts and determine the appropriate disciplinary action to be taken in
Utah.

Although the District Court makes its determination conc;eming what
| discipline to impose based upon “the face of the record,” if it determines that “any
of these elements exist, it shall enter such other order as it deems appropriate.”
Rule 22(d) and (e), RLDD. The court is thus free to depart from strictly
equivalent discipline.

Grounds for discipline include a lawyer “be[ing] publicly disciplined in
another jurisdiction.” Rule 9(c), RLDD. The RLDD further provide that imposition
of sanctions is governed by the Standards. See Rule 12, RLDD. They do not
provide that for purposes of reciprocal discipline, the imposition of sanctions is
governed or limited by the sanction imposed in the other jurisdiction.

Turning to the Standards, “[r]eciprocal discipline is the imposition of a
disciplinary sanction on a lawyer who has been disciplined in another court,
another jurisdiction, or a regulatory body having disciplinary jurisdiction.” Rule
2.10, Standards. The rule does not limit reciprocal discipline to equivalent or
lesser discipline; instead, it encompasses identical discipline or discipline
imposed upon the basis of the foreign discipline but with a different sanction—
either mbre or less severe. See id.

Limiting reciprocal discipline to the same or less severe sanction imposed
in‘the other jurisdiction would result in ménifest unfairness to respondents

disciplined in Utah for similar conduct. Indeed, the Standards were designed to

promote “consistency in the imposition of disciplinary sanctions for the same or
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similar offenses within and among jurisdictiohs.” Rule 1.3, Standards. Permitting
- the District Court to depart from the equivalent sanction only to reduce the
degree of sanction is tantamount to saying that a lawyer can avoid the sanction
ordinarily imposed on his or her colleagues for identical misconduct so long as
the lawyer is disciplined elsewhere first. This is unfair, and inconsistent with
- construction of the RLDD “so as to achieve substantial justice and fairness in
disciplinary matters with dispatch and at the least expense to all concerned
parties.” Rule 1(c), RLDD.

Moreover, the OPC'’s prosecutorial role would be rendered meaningless in
reciprocal discipline cases if it could not offer its perspective and guidance to the
District Court concerning whether the lawyer's misconduct “warrants substantially
different discipline in Utah or is not misconduct in this jurisdiction.” Rule 22(d)(3).
If that were the drafters’ or this Court’s intent, the OPC’s role would have been
expressly limited.

C. Other Jurisdictions Interpret Their Reciprocal Discipline Rules
to Permit an Increase in Discipline

Courts in other jurisdictions interpreting reciprovcaIA discipline rules have
concluded that courts may increase the sa_nction imposed in the first jurisdiction if
a more severe sanction is warranted in the éecond jﬁrisdiction. Although other
examples will be noted iater, this Brief focuses on the District of Columbia
because it is a jurisdiction where reciprocal-discipline is imposed more frequently

than in any other. See In re Zdravkovich, 2003 D.C. LEXIS 548 at 7 (Sept. 11,

2003) (reciprocal discipline cases are significant percentage of disciplinary

actions in the District of Columbia; the total number “dwarfs” the number in other
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jurisdictions). Accordingly, the body of case law interpreting the District of
Columbia’s reciprocal discipline rules is well developed and may be of some use
here notwithstanding that the disciplinary structure and the applicable rules differ
in the respects noted herein. [n the District of Columbia, disciplinary cases are
conducted by the Board on Professional Responsibility, which makes findings
and conclusions and recommendations of discipline to the Court of Appeals of
the District of Columbia. Participants in the proceedings are the respondent and
the Office of Bar Counsel. |
The predecessor of the current reciprocal discipline rule provided that the
Board on Professional Responsibility could recommend to the Court of Appeals
that reciprocal discipline should be imposed, or that it wished to pursue the

matter de novo.* See In re Reid, 540 A.2d 754, 757 (D.C. 1988) (interpreting

D.C. Bar R. Xl, section 18). If the Board recommended reciprocal discipline, the

court was required to impose identical discipline unless “Bar Counsel or the

attorney demonstrates, or the Court finds upon the face of the record upon which

the discipline is predicated, that clearly: . . .[t]he imposition of the same discipline
| by the Court would result in grave injustice; or . . . [tihe misconduct established
warrants substantially different discipline in this jurisdiction . . ..” Id. The District

of Columbia rule governing the conclusiveness of adjudication in the jurisdiction
- where discipline was originally imposed is similar to that of Utah’s rule. |d.

The rule was revised in 1989, however. See In re Drury, 638 A.2d 60, 62-

63 (D.C. 1994). The revised rule continues to permit the Board to elect to

proceed de novo, but provides that identical discipline must be imposed “unless
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the attorney demonstrates, or the Court finds on the face of the record, by clear
and convincing evidence, that one or more grounds set forth in subsection (b)
~[sic] exists.” 1d. Significantly, the role of Bar Counsel, which was explicitly
identified in the prior rule, has now been eliminated. Nevertheless, the court
noted that:
We do not think, however, that this precludes Bar Counsel from
playing any part in the resolution of reciprocal discipline matters.
The general powers and duties of Bar Counsel encompasses the
investigation and prosecution of all matters involving attorney
misconduct complaints. . . . Both the Board and this Court are
entitled to hear the views of Bar Counsel in carrying out their
respective functions in all aspects of the operation of the
disciplinary system.
Id. at 63. Moreover, a more recent case noted, “While the plain language of [the
reciprocal discipline rule] places the burden on the disciplined attorney to
establish by clear and convincing evidence that a lesser sanction is warranted,

the Office of Bar Counsel also has standing to object to the imposition of identical

discipline . . . and may recommend a different sanction when it believes an

exception applies.” In re Zdravkovich, 2003 D.C. LEXIS 548 at 8-9 (Sept. 11,
2003). '

Further, the Board on Professional Responsibility can recommend, and
thé Court of Appeals can impose, a sanction that is either more harsh or less
severe. Id. at 62 (rejecting the respondent’s contention that the respondent is the
only person who can challenge the imposition of identical discipline); see also In

re Gardner, 650 A.2d 693, 696 (D.C. 1994); In re Berger, 737 A.2d 1033, 1039-

1040 (D.C. Ct. App. 1999). Thus, an attorney suspended in New York was

* As noted above, Utah’s reciprocal discipline rule does not provide this option.
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disbarred in the District of Columbia for misappropriation of client funds because
“[In virtually all cases of intentional or reckless misappropriation, disbarment is

the appropriate sanction.” See In re Ladas, 798 A.2d 1067, 1068 (D.C. 2002).

Colorado offers similar examples, although its structure also differs from
Utah’s, and pursuant to its reciprocal discipline rule, the regulatory body must
give the respondent notice of any claim that substantially different discipline is

warranted, and with notice, it may present additional evidence. See e.g. People

v. Apker, 2003 Colo. Disc. LEXIS 24 (Colo. Apr. 7, 2003) (respondent suspended
for six months in Arizona for trust fund violations and theft; Colorado disbarred
him, noting that “[tjhe knowing conversion of client property almost invariably '

results in disbarment under Colorado law.”); People v. Cosfa, 56 P.3d 130 (Colo.

2002) (respondent was publicly reprimanded in New Mexico for making material
misrepresentation to the court, but disbarred in Colorado for the same conduct).
D. The Reciprocal Discipline Rule Allocating the Burden to the
Respondent Is Not Relevant to the Analysis of Whether a
District Court May Impose a Sanction Greater Than What Was
Imposed in the Other Jurisdiction
Equivalent reciprocal discipline is not appropriate when “the procedure [in
the other jurisdiction] was so lacking in notice or opportunity to be heard as to
constitute a deprivation of due process.” This must “clearly appear| ] upon the
face of the record from which the discipline was imposed.” Rule 22(d)(1), RLDD.
Likewise, reciprocal discipline is not appropriate when “the imposition of
equivalent discipline would result in grave injustice” but this, tob, must “clearly

appear| ] upon the face of the record.” Rule 22(d)(2), RLDD. Finally, reciprocal

discipline is not appropriate when it “clearly appears upon the face of the record”
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that “the misconduct established warrants substantially different discipline in this
state or is no misconduct in this jurisdiction.” Rule 22(d)(3), RLDD.

The reciprocal discipline rule specifies that “[tthe burden is on the
respondent to demonstrate that the imposition of equivalent discipline is not
appropriate.” Rule 22(d), RLDD. This is not a burden of proof as to the facts—
those having been established by the original disciplinary proceeding—but it is a
burden of persuasion as to the application of Utah’s Standards to Utah’s Rules of
 Professional Conduct. |

The District Court concluded that this language, coupled with the absence
of corfesponding language assigning a burden to the OPC, signifies that the
reciprocal discipline rule does not permit an increase in. the level of sanction.
(Transcript, R. 104: 38) This is incorrect because the OPC’s burden® is already
assigned elsewhere in the RLDD, and apply to all “proceedings seeking
discipline or transfer to disability status.” Rule 17(c), RLDD. The OPC’s global
burden of proof is only shifted to the respondent where explicitly assigned in the
RLDD. See Rule 17(c), RLDD (shifting the burden to the respondent in seeking
reversals of screening panel recommendations, and in reinsfatement,
readmission, or transfers from disability status); Rule 10(c), RLDD (burden is on
respondent in challenging reversal of screening panel récommendation); Rule 25

(burden is on respondent to demonstrate criteria for readmission or

® Ordinarily, the burden of proof is on the OPC “in proceedings seeking discipline
...." Rule 17(c), RLDD. Obviously, a reciprocal discipline proceeding is such a
proceeding, but inasmuch as the misconduct is “establish[ed] conciusively,” its
usual burden is relieved as to establishing the facts. It nevertheless has a
burden of persuasion in all disciplinary matters.
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reinstatement). The mere absence of an assignment of burden to the OPC in the
- reciprocal discipline rule signifies only that it must meet its usual burden of

persuasion when it comes to demonstrating the appropriate sanction.

L. Welker's Misconduct in California Warrants Substantially Different
Discipline in Utah, and the Appropriate Discipline In Utah Is
Disbarment :

In determining whether “the misconduct warrants substantially different
discipline,” the District of Columbia Court of Appeals conducts a two-step inquiry:
first, whether the misconduct would not have resulted in the same sanction as it
did in the originally disciplining jurisdiction, and second, whether the difference is
subétantial. See Berger, 737 at 1040. This is a useful analysis here.

Welker's misconduct included filing in court under penalty of perjury a
declaration that made a material misrepresentation concerning the basis for a
motion. (Stipulation Attachment, R. 17) In California, this was termed “an act
involving moral turpitude, dishonesty or corruption.” (Stipulation Attachment, R.
17) Welker thereby “sought to mislead the judge by making false statements of
fact and law.” (Stipulation Attachment, R. 18) Welker's actions were in “wil[l]ful”
violation of the applicable rules. (Stipulation Attachment, R. 17-18) The District
Court’'s Findings and Conclusions paralleled these stipulated findings and
conclusions. (Findings and Conclusions, R. 90)

Welker's misconduct also included failing to maintain client funds in trust,
and “misappropriating” client money. (Stipulation Attachment, R. 19) The latter
was “an act involving moral turpitude, dishonesty or corruption,” and was a willful

violation. (Stipulation Attachment, R. 19) Again, the District Court’s Findings and

- Conclusions mirrored that of the Stipulation: Welker's trust account was
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overdrawn as to the amount to be paid the medical service providers. “Welker
misappropriated the client’s funds.” (Findings and Conclusions, R. 90)

Less serious, but still noteworthy, were Welker's reckless failure to
competently perform legal services (Stipulation Attachment, R. 18; Findings and
Conclusions, R. 90), his signing an unauthorized request for dismissal
(Stipulation Attachment, R. 18; Findings and Conclusions, R. 90), his failure to
pay funds as requested by his client (Stipulation Attachment, R. 19; Findings and
Conclusions, R. 90), his use of his trust account for personal purposes
(Stipulation Attachment, R. 19; Findings and Conclusions, R. 90), and his failure
to report discipline in another jurisdiction in willful violation of California rules
(Stipulation Attachment, R. 20; Findings and Conclusions, R. 90)

In Utah, disbarment is the appropriate presumptive sanction for the types
of misconduct in which Welker engaged. Welker sought to mislead a court.
Disbarment is the appropriate presumptive sanction for violating the Rules of
Professional Conduct “with the intent . . . to deceive the court.” Rule 4.2(a),
Standards. Welker made false statements of material fact to a court under
penalty of perjury and misappropriated client money. Disbarment is the
appropriate presumptive sanction for “engagfing} in serious criminal conduct, a
necessary element of which includes . . . false swearing . . . misappropriation, or
theft . . . .” Rule 4.2(b), Standards. The same conduct also falls within the
portion of the rule providing that disbarmeht is the appropriate presumptive
sanction when a lawyer “engages in any other intentional misconduct involving

dishonesty, fraud, deceit, or misrepresentation that seriously adversely reflects
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on the lawyer’s fitness to practice.” Rule 4.2(c), Standards. Although each of
these subsections appears to apply to Welker's misconduct, one is sufficient to

' 'reach the presumptive sanction of disbarment. See In re Babilis, 951 P.2d 207

(Utah 1997)

Welker's misappropriation of client money was the subject of some
dispute at the District Court. Welker contends that the misappropriation was not
" intentional, but the record establishes (1) that the medical service provider to
whom he owed the money “regularly contacted” him “requesting payment”
beginning in April 1997; (2) that he deposited Fox's settlement money into his
trust account in August 1997 and disbursed some to himself, some to Fox, and
some to other medical service providers; (3) that by September 1997 (a period
during which he was writing checks for personal purposes on the trust account), -
the trust account balance was less than what was owed the remaining medical
service providers; (4) that by January 1998, the trust account had a negative
balance; (5) that Fox demanded that Welker pay the medical service providers,
but he failed to do so; (6) that Fox filed a Bar complaint against Welker in March
1999; and (7) that Welker did not pay the medical service provides to whom the
money was owed until late April 2000—after the Bar contacted him. (Stipulation
Attachment, R. 19). All of this demonstrates that Welker’s conduct was more
than merely negligent, and at some point became intentional within the meaning
of Rule 4.2 of the Standards.

Utah case law applying the Standards to misconduct similar to that of

Welker's misconduct supports the conclusion that Welker's misconduct would
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~have resulted in a presumption of disbarment here. See e.g. In re Babilis, 951

P.2d 207 (Utah 1997) (disbarment is appropriate presumptive sanction for

intentional misappropriation of client funds); In re Ennenga, 2001 UT 111 (single

instance of misappropriation warranted disbarment); In_re Tanner, 960 P.2d 399
(Utah 1998) (disbarment warranted for forging power of attorney to settle case
without client's consent, keeping settlement, lying to investigator warranted
disbarment).

Moreover, taking into account the factors to consider in imposing a
sanction - the duty violated, thé lawyer's mental state, the potential or actual
injury caused by the misconduct, and the existence of aggravating and mitigating
circumstances - all support a conclusion that Welker would be disbarred for his
misconduct. See Rule 3, Standards. He violated duties to the court, his clients,
and the profession. He acted willfully in violation of his responsibilities. His
actions injured his clients, the administration of justice, and the integrity of the
profession. Finally, there were several serious aggravating circumstances, and
but a single and insubstantial mitigating factor. Disbarment was the appropriate
sanction in Utah for Welker's misconduct.

This is obviously different than the suspension Welker received in
California. Moreover, the difference is substantial, inasmuch as suspension is
“the removal of a lawyer from the practice of law for a specified minimum period
- of time,” whereas disbarment “terminates the individdal’s status as a lawyer.”
Compare Rule 2.3, Standards with Rule 2.2, Standards. The substantial nature -

of these differences is further highlighted by what a respondent must do to gain
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reinstatement after a suspension, contrasted with what a respohdent must do to
gain readmission after disbarment, which are identical except that a respondent
seeking readmission must pass the Bar exam—a significant undertaking even for
seasoned attorneys. See Rule 25(e)(7), RLDD.

If Welker's misconduct “warrants substantially different discipline in this
state,” the District Court shopld enter an order imposing an “appropriate
sanction.” Rule 22(d), RLDD. Disbarment is ‘the appropriate sanction, and the
 District Court erred in failing to impose it.

CONCLUSION

Welker's professional misconduct would have resulted in his disbarment in
Utah. The fact that he was suspended first in California should not insulate him
from receiving the appropriate sanction in Utah. Any other result is inherently
unfair to Utah respondents who have engaged in similar misconduct and
received the harsher penalty dictated by the Standards. The District Court erred
in its interpretation of what the reciprocal discipline rule permits, and as a

consequence failed to impose the appropriate discipline. The OPC therefore
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respectfully requests that this Court remand the case with directions to enter an
. order disbarring Welker from the practice of law.
DATED: October 2%, 2003.

OFFICE OF PROFESSIONAL CONDUCT

o
|l AL
CoXe /-\. \ToDYWh
Kate A. Toomey i
Deputy Counsel
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ADDENDUM

Findings of Fact and Conclusions of Law

Stipulation re Facts, Conclusions of Law and Disposition and Order Approving Actual
Suspension

Order of Reciprocal Discipline
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FILED DISTRICT COURT
_Third Judicial District

—

APR 2 3 2003
SALT LAKElEHNTY
Paul H. Proctor, #2657 Deputy Clerk CE et e i e

Assistant Counsel

Utah State Bar

OFFICE OF PROFESSIONAL CONDUCT
645 South 200 East

Salt Lake City, Utah 84111

(801) 531-9110

IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

FINDINGS OF FACT and
CONCLUSIONS OF LAW

In the Matter of the
Discipline of:

H. Delbert Welker, #3418

Respondent. Civil No. 020909349

Nt S Nt N s s vl ot e’

Judge Robin W. Reese

On March 14, 2002 a hearing was held upon the Office of Professional Conduct’s
Petition for Reciprocal Discipline under Rule 22 of the Rules of Lawyer Discipline and
Disability. Paul H. Proctor appeared and argued on behalf of the Office of Professional
Conduct. Respondent H. Delbert Welker appeared and argued on his own behalf.

Having read the Petition and Brief in Support of Discipline, and Respondent’s
Answer to the Petition, Memorandum and Affidavit in response to the Petition and
Memorandum and Affidavit in reply to the Brief, and having heard the arguments, the
Court enters the following Findings of Fact: |

1. The OPC is an office within the Utah State Bar and is authorized to bring

this action on behalf of the Utah State Bar's Ethics ahd Discipline Committee. The Utah
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Supreme Court has the constitutional authority to regulate the practice of law in Utah
.including the discipline of those admitted to practice law in Utah's State Courts. Utah
Const. Art. VIll, Sec. 4. The Utah Supreme Court has delegated to the OPC the
investigation and prosecution of violations of the Rules of Proféssional Conduct.

2. H. Delbert Welker is a member of the Utah State Bar, State Bar No. 3418.
According to the records of the Utah State Bar, Welker's address for purposes of
communication and notices is 8661 South Highland Drive, #179, Sandy, Salt Lake
County, Utah. Following a period of inactive status, Welker activated his license in
August 2002,

3. Welker is also a member of the California State Bar, State Bar No.
156867, whose current status is suspended on discipline for three years, which period is
stayed on condition of four years probation and that he be actually suspended for 18
months from 30 days after January 4, 2002. The California Supreme Courf Order, In Re
Harry Delbert Welker On Discipline, Case No. S101662, as attached and incorporated
into the Petition is incorporated into these findings.

4, The California Supreme Court Order arises from discipline in the State Bar
Court, State Bar of California, In the Matter of Harry Delbert Welker, State Bar No.
156867, Case Nos. 99-0-12194, 99-0-12580, and 01-J-02752. The State Bar Court
Stipulation re Facts, Conclusions of Law and Disposition as attached and incorporated
into the Petition is incorporated into these findings.

5.  On June 24, 2002, Welker accepted service of a Notice of Reciprocal

Discipline filed and served pursuant to Rule 22(b).
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6. The disciplihe imposed upon Welker by the California Supreme Court is
based upon the Facts and Conclusions of Law entered in California State Bar Court
case numbers 99-0-12194, 99-0-12580 and 01-J-02752. The facts and conclusions, as
admitted by Respondent, are summarized as follows:

a. Baugh, Case No. 99-0-12580: Welker failed to conduct formal discovery or
arrange for a qualified medical exam in personal injury/workers’ compensation litigation,

‘and allowed mediation to proceed before medical information was available. Welker
signed a request for dismissal and allowed defense counsel to file it without authority.
Welker misrepresented the client’s authorization to settle a claim in a sworn declaration
filed with a court. Welker sought to mislead the court as to the client's authorizing a
settlement. »

b.  Fox, Case No. 99-0-12194: Welker failed to pay medical service provider
liens as directed by his client, the funds for which having been depositea in his client
trust account for this purpose. Welker's client trust account was overdrawn as to the
amount to be paid the medical service providers. Welker misappropriéted the client’s

funds.

c. Trust account, Case No. 99-0-12194: Welker wrote checks out of his client
trust account for items not client related including personal and family expenses.

d. Reciprocal discipline, Case No. 01-J-02752: A January 29, 2001 order of
the Third Judicial District Court, Salt Lake County, Utah suépendéd Welker from the
practice of law in the state of Utah, for conduct warranting discipline in the state of

California. Welker did not report this discipline to the State Bar of California.
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7. The Office of Professional Counsel contends that under Rule 22(d)(3) the
Court may impose discipline that is greater or more severe than the equivalent
discipline imposed in California as the misconduct established warrants substantially
different discipline in Utah. The Office contends that' for the established misconduct,
disbarment is appropriate under the Standards for Imposing Lawyer Sanctions adopted
by the Utah Supreme Court effective July 1, 1993, and in particular Rule 4.2 of the
Standards. The Office acknowledges that it bears the burden to demonstrate that the
imposition of discipline greater or more severe than discipline equivalent to California is
appropriate.

8. Respondent contends that under Rule 22(d)(2) the imposition of discipline
in Utah equivalent to discipline in California will result in a grave injustice. Respondent
acknowledges that he bears the burden to demonstrate that the imposition of equivalent
discipline is not appropriate. In particular, Respondent contends: '

a. He voluntarily discontinued practicing law in June 2001 and did not
practice law in either California or Utah until activating his Utah license in August 2002.

b. He notified the Utah Bar of his California suspension in February
2002, but the Bar did not contact him respecting réciprocal discipline until June 2002.

c. Since activating his Utah license he has represented only one
client.

d. He entered the mortgage business. but has not generated a cash
flow. He and his family have not had an income since June 2002. The financial

hardship from not being able to practice law has been and is severe.
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-e. The additional six-month California suspension that he understood
would not be imposed and the Utah Bar's delay in commencing a reciprocal petition has
led to his financial ruin.

9. Respondent also contends that Rule 22(d)(3) does not allow for the
imposition of discipline greater or more severe than that ordered by the California
Supreme Court. Respondent contends that Rule 22(d) fefers only to the Respondent’s
burden of proof and does not explicitly refer to greater or more severe discipline. He
further contends that the phrase “substantially different in this state” appearing in the
same sentence as “not misconduct in this jurisdiction” precludes the Court from ordering
greater or more severe discipline.

Having entered Findings of Fact, the Court enters the following Conclusions of
Law:

1. The District Court has jurisdiction over Respondent and this matter
pursuant to Rule 6(a), 11(a) and 22 of the Rules of Lawyer Discipline and Disability, as
adopted by the Utah Supreme CdUrt, effective July 1, 1993 and amended January 1,
2003. |

2. Under Rule 22(e) of the Rules of Lawyer Discipline and Disability, the
California Supreme Court Order is a final adjudication that Welker is guilty of
professional misconduct and conclusively establishes the misconduct for purposes of
this proceeding. |

3. Rule 22(d) requires the Court to impose in this jurisdiction, disqipline

equivalent to that imposed in California unless one of three exceptions stated in Rule
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22(d)(1), (2) or (3) clearly appear upon the face of the record of the California
proceedings. | |

4, A finding that an exception to equivalent discipline provided in Rule
22(d)(1), (2) or (3) is appropriate can by the terms of the exception benefit only the
Respondent. |

5. The burden to demonstrate the existence of one of the exceptions to
equivalent discipline is on the Respondent.

6. Rule 22(d) intentionally omits reference to a burden upon the Office of
Professional Conduct to demonstrate that under Rule 22(d)(3) substantially different
discipline in the form of greater or more severe discipline is warranted in this state.

7. If the Court determines that upon the face of the record from which the
discipline is predicated that either Rule 22(d)(1), (2) or (3) apply, the discipline imposed
in this state may vary from equivalent discipline only to impose a lesser peﬁalty.

8. Respondent has failed to demonstrate that imposition of equivalent
discipline would result in grave injustice.

9. It is appropriate to impose in Utah discipline equivalent to the discipline
imposed by the California Supreme Court In Re Harry Delbert Welker On Discipline,
Case No. S101662 arising from the State Bar Court, State Bar of California, /n the
Matter of Harry Delbert Welker, State Bar No. 156867, Case Nos. 99-0-12194; 99-0-
12580; and 01-J-02752.

10.  For the purpose of reciprocal discipline in Utah, Respondent has served

six of the eighteen months actual suspension imposed in California between the
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February 2002 effective date of the suspension in California and fhe activation of his
Utah license in August 2002.

11.  For the purpose of a wind-up period, as to all but one matter, Respondent
requested two weeks to conclude his préctice of law within Utah. As to one personal
injury case, an auto/pedestrian accident, wherein Respondent’s client is a minor,
Respondent requests approximately 30 days within which to complete a -
conservatorship for the minor to conclude a settilement of her claims.

DATED this_ 2~ day of April 2003.

BY THE COURT:

Robin W. Reese
District Judge

Approved at to form:

e/« /

H. Delbert Welker
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In the Matier of | STIPULATION RE FACTS, CONCLUSIONS OF LAW AND DISPOSITION

AND ORDER APPROVING
ACTUAL SUSPENSION

Na.r- r‘j\btl bert Glellcer
Bar # | 5'5 87

(R-espondent)

A. Parhes Acknowledgments:

(1) Respondent i$ @ member of the State Bar of Califomlc admlﬁed f Q)\'o ber % | 9 9 1 ’
(date)

(2) The parties agree to be bound by the factual stipulations contained herein even if conclusnons of iaw or
disposition are rejected or changed by the Supreme Court,

(3) Al investigations or proceedings listed by case number in the caption of this stipulation, are enfirely
resolved by this stipulation and are deemed consolidated. Dismissed charge(s)/count(s) are listed under
“Dismissals.” The sfipulation and order consist of _o2/ pages.

(4) A stalement of acts or omissions acknowledged by Respondent as cause or causes for discipline is
included under “Facts.”

:5)  Conclusions of law, drawn from cnd specifically referring to the facts are also lncluded under “Conclusions
of Law.” - S

'6)  No more than 30 days prior o the filing of this shpulahon Respondent has been advised in writing of any
pending investigafion/proceeding not resolved by this stipulation, except for criminal investigafions.

7} Payment of Disciplinary Costs—Respondent acknowledges the provisions of Bus. & Prof. Code §§6086.10
& 6140.7. (Check one option only):

ﬁ[/ until costs are paid in full, Respondent will remain actually suspended from the practice of law unless
relief is obtained per rule 284, Rules of Procedure.
0O costs to be paid in equal amounts prior to February 1 for the following membership years:

(hardship, speciai circumstances or other good cause per rule 284, Rules of Procedure)
O costs waived in part as set forth under “Partial Waiver of Costs"
O costs enhrely waived

. . . Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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. Aqgravating Circumstances [fc  .efinition, see Standards for Atforney Sc.._fions Tor Professional Misconduct,'S B
standard 1.2(b).} Facts supporting aggravating circumstances are required.

/

) O Prior record of discipline [see standard 1.2(f)

(@)

(b}

(c)

(d)

(e)

0

0O State Bar Court case # of prior case

O date prior discipline effecﬂve

iR Rules of Professional Conducl/ State Bar Act violations:

0 degree of prior discipline

O If Respondent has two or more incidents of prior discipiine, use space provided below or
under “Prior Discipline”.

Dishonesty: Respondent's misconduct was sUrr_oUnded by or followed by bad faith, dishoneéty.
concealment, overreaching or other violations of the State Bar Act or Rules of Professional Conduct.
Trust Violation: Trust funds or property were involved and Respondent refused or was unable to
account to the client or person who was the object of the m|sconduct for improper conduct toward
said funds or property .

Ham: Respondent's misconduct hc:rmed slgn!ﬁcanﬂy a cllent the publlc or the cdmlmstrahon of jushce

Indifference: Respondent demonsirc:ted inditference towcrd rechﬁcchon of or ctonemenl for the’
consequences of his or her misconduct.

Lack of Cooperation: Respondent displayed a lack of candor and cooperation to victims of his/her
misconduct or to the State Bar during disciplinary investigation or proceedings. :

Mﬂlﬁple/Pcﬁern of Misconduct: Respondents current misconduct evidences muitiple acts of wrong-
doing or demonstrates a paitern of misconduct.

No aggravating circumstances are involved.

fional aggravating circumstances:

Dlgmzed by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



1y

Y=

. .C.‘ Miﬁgdﬁng Circumstances [see .ndard 1.2(e).) Facts supporting mitiga.. .y circumstances are required.

/

( 1) /\E.’( No Prior stcnpline Respondent has no prior record of discipline over many years of pracﬂceeeup&ed“

(2 0O
(3) 0O
(4) O
(5) O
(6) O
(7y D
(8) O
(99 O
(10) O
1) O
12) O
13) O

with-present-misconduet-which-is-not-deemed-serieus>— SBM

No Harm: Respondent did not harm the client or person who was the object of the misconduct.

Candor/Coopercﬁon: Respondent displayed spontaneous candor and cooperation to the victims of
his/her misconduct and to the State Bar during disciplinary investigation and proceedings.

Remorse: Respondent promptly took objective steps spontaneously demonstrating remorse and
recognition of the wrongdoing, which steps were designed fo timely atone for any consequences of
his/her misconduct.

Restitution: Respondent pald $ ___on in
restitution to — ‘without the threat or-force of. disciplinary,civil |
or criminal proceedings. ' S S T e T e :

Dela\;: These disciplinary proceedings were excessively delayed. The delay is not attributable to
Respondent and the delay prejudiced him/her.

Good Faith: Respondent acted in good faith.

Emohonal/Physncal Difficulties: At the time of the shpulclied act or acts of professlonol misconduct
Respondent suffered extreme emohonal dlfflcumes or physical disabillﬂes whlch experi ieshmony

* would establish- was- dlrecﬂy responslble for the misconduci The dlﬂlculhes or disabilities were not
- the product of any lllegcl conduct by the ‘member, such as Illegcl drug or substance abuse, and

Respondent no longer suffers from such difficulfies or disabilities.

Severe Financial Stress: Af the time of tﬁe misconduct, Respondent suffered from severe financial

stress which resulted from clrcumstances not reasonably foreseeable or which were beyond his/her
control and which were directly responsible for the misconduct.

Family Problems: At the time of the misconduct, Respondent suffered exireme’ difﬁcdlﬂes in his/her
personal life which were other than emofional or physical in nature.

Good Character: Respondents good character Is aftested fo by a wide range of references in the
legal and general communities who are aware of the full extent of his/her misconduct.

Rehabilitation: Corisiderable fime ‘hcls passed since the acts of professiohcl misconduci occurred
followed by convincing proof of subsequent rehabilitation,

No mifigating circumstances are invoived,

«dditional mitigating circumstances:

Digitizcd‘by the Howard W..Hunter Law Library, J. Reuben Clark Law School, BYU.
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1. Stayed Suspension.

A. Respondent shall be suspended from the practice of law for a period of Yoo ( 3) }/ Lar e

)ﬂ/ . and until Respendent shows proof satistactory to the State Bar Court of rehabilitation and
present fitness to practice and present learning and ability in the law pursuant to
standard 1.4(c)(li), Standards for Attorney Sanctions for Professional Misconduct

O #. and unfil Respondent pays restitution to
[payee(s)] (or the Client Security Fund, if appropriate), in the amount of

_ , plus 10% per annum accruing from -

and provides proof thereof to the Probation Unit, Office of the Chief Trial Counsel

O i, and until Respondent does the following:

_B. The above-referenced suspension shall be stayed.
2. Probation. |
Respondent shall be placed on probation for a period of-(;or (H\ Viatr S ,

which shall commence upon the effective date of the Supreme Courf ofder herein. (See rule 953,
Cadiifornia Rules of Court.) '

3. Actual Suspension

A. Respondent shall be actually suspended from the practice of law in the Siqte of Califormc for a

penod of Qai()\,d—a en (18) Motk o . S
EJ I. and unfil Respondent shows proot safisfactory to the State Bar Court of rehcblmahon and

present filness to practice and present learning and ability in the law pursuant to
standard 1.4(c)(ii), Standards for Altorney Sanctions for Professional Misconduct

O li. and until Respondent pays resfitution to
[payee(s)] (or the Client Security Fund, if appropriate), in the amount of

, plus 10% per annum accruing from ,

and provides proof thereof to the Probation Unit, Office of the Chief Trial Counsel

O lii. and until Respondent does the following:

dditional Conditions of Probation:

0O If Respondent is actually suspended for two years or rhore,' he/she shall remain actually stfspended unfil
he/she proves to the State Bar Court his/her rehabilitation, finess to practice, and leaming and abilify in -
general law, pursuant fo standard 1.4(c)(ii), Standards for Aftorney Sanctions tor Professional Misconduct.

= During the probation period, Respondent shall comply with the provisions of the State Bar Act and
Rules of Professional Conduct.

)Zf\ Within ten (10) days of any change, Respondent shall report fo the Membership Records Office of the
~ State Bar and to the Probation Unit, all changes of information, including current office address and
teiephone number, or other address for State Bar purposes, as prescribed by section 6002.1 of the

Business and Professions Code.

Respondent shail submit wiitten quarterly reporis to the Probation Unit on each January 10, April 10,
July 10, and October 10 of the period of probation. Under penalty of perjury, respondent shall state
whether respondent MG%Z@émbﬁédaw}’rhWHéfStdtbme ISt iheRulesSabPratessional Conduct, and all
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‘condifions of probation . .ng the preceding calendar quarter. & ..e first report would cover less

than 30 days, that report shall be submitted on the next quarter date, and cover the extended
petiod. /

in addition to all quarterly reports, a final report, containing the same information, is due no eatrlier
than twenty (20} days before the last day of the period of probcmon and no later than the last day of
probation,

Respondent shail be assigned a probation monitor. Respondent shall promptly review the terms and
conditions of probation with the probation monitor to establish @ manner and schedule of compili-
ance. Dunng the period of probation, respondent shall fumish to the monitor such reports as may be
requested, in addition to the quarterly reports required to be submitted to the Probation Unit. Re-
spondent shcll cooperate fully with the probation monitor.

Subject to assertion of applicabie privileges, Respondent shall answer fully, promptly and truthfully
any inquiries of the Probctlon Unit of the Ofﬁce of the Chief Trial Counsel and any probcmon monnor

whether Respondent Is complying orf. has comphed with the probcmon condmons' ¥

19 months pDW eB™
Wihin oneﬂjgr ’c\ﬂ theDeﬂecﬂve dcie of the dnscnphne hereln. respondenf shall prowde to the

Probation Unit satistactory proof of attendance at a session of the Ethics School, and passage of the
test given at the end of that session.

O No Ethics School recommended.

Respondent shall comply with all conditions of probation imposed in the underlying criminal matter
and shall so declare under penalty of perjury in conjuncfion with any quarterly report to be filed with
the Probation Unit.

The following condlﬂons are attached hereto and incorporated:

0O Substance Abuse Conditions O law Office Management Conditions

0  Medical Conditions H_  Financial Conditions

Other conditions negotiated by the parties:

f Multistate Professional Responsibllity Examination: Respondent shall provide proof of passage of the

0

Multistate Professional Responsibility Examination (“MPRE"), administered by the National Conference
of Bar Examiners, to the Probation Unit of the Office of the Chief Trial Counsel during the periad of
actual suspension or within one year, whichever period Is longer. Failure to pass the MPRE results
in actual suspension without turther hearing until passage. But see rule 951(b), California Rules of
Court, and rule 321(@)}{1) & (c}, Rules of Procedure.

No MPRE recommended. ‘, .

Rule 955, California Rules of Court: Respondent shall comply with the provisions of subdivisions {a) and (¢}

of rule 955, California Rules of Court, within 30 and 40 days, respectively, from the effective date of
the Supreme Court order herein.

Conditional Rule 955, Caiifornia Rules of Court: I Respondent remains actually suspended for 90 days or

more, hefshe shall comply with the provisions of subdivisions (a} and (c) of rule 955, California Rules of
Courl, within 120 and 130 days, respectively, from the effective date of the Supreme Court order herein.

Credit for Interim Suspension [conviction referral cases only]: Respondent shall be credited for the period

of his/he[’_interim %‘ Hzert}ﬁ P ovv’aqrcqg\/ tnunterlea IEI)rary %d 8lark gclh(%,ws‘on
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In the Maffer of Case Number(s):
Harr Eubu«k Wellker 99-0-12194; 91-0-12.580; o1-8~02'7.52.,
A Member'of the State Bar

Financlal Conditions

a Q

.c.%

Respondent shall pay restitution to [payee(s]] (or the
Client Security Fund, if appropriate), in the cmoun'f[s) of , plus
10% interest per annum accruing from , and

provide proof thereof to the Probation Unit, Office of the Chief Trial Counsel,

3  nolater.than

o

3  on the payment schedule set forth on the attachment under "Financial Conditions,
Resﬁfuﬂon *

1 I respondent possesses client funds ¢t any time during the period covered by a-required quarteﬂy
report, respondent shall fiile with each required report.a cerlficate from respondent- and/or.a. .
cerlified public accountant or other financial professoncl approved by the Probahon Unit, cemfymg :
that:

a, respondehf has maintained a bank account in a bank authorized to do business in the State
of Cdlifomiq, at a branch located within the State of Califomia, and that such accoun'f is
destgncted as a "Trust Account” or “Clients’ Funds Account”;

b. respondent has kept and maintained the following:
. I a witten ledger for each client on whose behclf funds are held that sets forth:
1. the name of such client:
2. the date, amount and source of all funds received on behah‘ of such client;
3. the date, amount, payee and purpose of each dxsbursemen'r made on behalf of
such client; and,

4. the curent balance for such client.

i. a wiilten joumal for each client frust fund account thc:t sefs forth:
1. the name of such account;
2. the date, amount and client affected by each debit and credi; and,
3. the curent balance in such account.

fi. all bank statements and cancelled checks for each client frust account; and,

iv. each monthly reconciliation (balancing) of (i, (i), and {ii}, above, and if there are any
differences between the monthly total balances reflected in (i), {i), and {iii), above, the
reasons for the differences.

c. respondent has mcin'rcmed a witten joumal of securities or other propemes held for croenfs S
that specifies: -
I. each ltem of security and property held;
ii. the person on whose behalf the security or property is held;
fil. the date of receipt of the security or property;
iv. the date of distribution of the securiy or property: and,
v. the person to whom the securty or property was distributed.

2. If respondent does not possess any client funds, property or securities during the enfire period
covered by a report, respondent must so state under pendlty of perjury in the report filed with
the Probation Unit for that reporting period. In this circumstance, respondent need not file
the accountant’s cerificate described above.

3. The requirements of this condifion are in addition to those set forth In rule 4-100, Rules of Profes-
sional Conduct,

1< Or\‘l‘ f 0 S
the eﬂ’echve date of the discipline herein, respondent shall supply to the Proba-
tion Unn satisfactory proof of attendance at a session of the Ethics School Client Tust Accounting

School, within theisame @eﬂo@mmnemnmmﬁggemﬁﬂmda&hgmmmmm of that session.
hine-generated OCR,
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’ ATTACHMENT TO

STIPULATION RE FACTS, CONCLUSIONS OF LAW AND DISPOSITION

IN THE MATTER OF: Harry Delbert Welker

CASE NUMBER(S): 99-0-12194; 99-0-12580; 01-J-02752

FACTS AND CONCLUSIONS OF LAW

..99-0-12580 .
[Baugh Complaint]

On April 9, 1997, Gregory Baugh (“Baugh”) hired Respondent on a
contingency basis to represent him in pursuing a third-party personal injury claim
arising out of a vehicle accident which occurred on May 7, 1996, while Baugh was
driving a truck for his employer. At or soon after the time Baugh hired
. Respondent, Respondent was aware that Baugh was pursuing a Workers’
 Compensation claim against his employer through another counsel J ohn W
. Johanson (“Johanson 50 P o : T .

On or about April 30, 1997, Respondent filed the complaint in Gregory
Baugh v. Theodore J. Balesteri, Santa Clara County Superior Court, case number
CV 765847 (“Baugh v. Balesteri”).

At no time did Respondent conduct any formal discovery or arrange for a
qualified medical examination of Baugh. Respondent allowed mediation to
proceed before psychological and physical examlnatlons arranged by J ohanson had
taken place. . :

‘On or about December 10, 1997, Zenith Insurance Company (“Zenith”), the
Workers’ Compensation carrier for Baugh’s employer, filed a complaint in
intervention in Baugh v. Balesteri in order to recover from Balesteri the benefits
paid Baugh.

On or about February 10, 1999, a mediation session was held in Baugh v.

7

Page # :
Attachment ‘Page 1
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Balesteri. By letter dated February 10, 1999, Norm Beegun (“Beegun”}, counsel
for Zenith requested that Respondent obtain Johanson’s permission to enter into
a global settlement by having Johanson execute a third party compromise and
release (“release”). Otherwise, according to Beegun’s letter, Zenith would claim
a credit in the Workers’ Compensation case.

Thereafter Respondent, Paul Yee (“Yee”), counsel for Balesteri’s insurance
company, and Beegun, purported to settle Baugh v. Balesteri for $85,000 as part
of a global settlement of Baugh’s claims arising from the vehicle accident.
However, @gh refuséd 1o a accept the global settlement offered by Yee.

[y

By letter dated February 17 1999 Respondent urged Baugh to accept the
' global settlermnent.

By letter dated March 1, 1999, Respondent advised Yee that he did not
have Johanson’s permission to enter into a global settlement.

In mid-March 1999, in response to a letter from Respondent dated March
16, 1999, Johanson telephoned Respondent and re1terated and conﬁrmed that
" Baugh did not agree to the purported settlement.

By letter dated March 29, 1999, Respondent sent Baugh the release and
asked him to return it signed. Respondent further stated that he would not
receive the settlement draft from Yee until he had the signed release back from
Baugh.

Respondent sent Baugh two letters dated April 6, 1999. In one letter
Respondent set forth his analysis of the advantages of Baugh accepting the global
settlement. With the other letter Responident enclosed another copy of the
release and advised Baugh that upon receipt of the signed release Respondent
would send him his share of the settlement. Also on April 6, 1999, without having
‘gained Baugh'’s acceptance of the settlement offer, Respondent s1gned a request
for dismissal of Baugh v. Balesteri prepared by Yee.

. On April 10, 1999, Respondent received the settlement draft from Yee.
Thereafter on numerous occasions Respondent attempted to convince Baugh to
sign the release and, ultimately, the settlement draft. '

_ Page # :
‘ ’ ’ Attachment Page 2
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On April 26, 1999, Yee filed the requests for dismissal with prejudice of
Baugh v. Balesteri, including Zenith’s complaint in intervention. The request for
dismissal was signed by counsel for Zenith on April 8, 1999. No release was
signed by Baugh or Johanson. The dismissal was entered on April 26, 1999. As
its share of the settlement Zenith received the lien amount disputed by Baugh
from Yee.

" On September 9, 1999, Baugh received from Respondent an advance copy of
a motion for attorney’s fees and costs in the amount of $28,615.00, and for
permission to endorse settlement drafts in Baugh v. Balesteri. By letter dated
September 15, 1999, Baugh directed Respondent to withdraw the unauthorized

- request for dismissal, return the settlement draft, and withdraw from the case.

'%’ |
Al

On September 17, 1999, Baugh filed a complaint with the State Bar alleging '
that Respondent failed to represent him competently and had entered into a
settlement which Baugh had not authorized. On September 28, 1999, a State Bar
investigator mailed Respondent a letter regardmg Baugh'’s complaint and
requesting Respondent’s response.

On September 30, 1999, Respondent filed a motion for attorney’s fees and -
costs and to be permitted to endorse settlement drafts in Baugh v. Balesteri. In
support of the motion Respondent declared under penalty of perjury that a
settlement had been achieved at the mediation session.

On November 15, 1999, Baugh substituted Thomas Casazza (“Casazza”) for
Respondent as his attorney of record in Baugh v. Balesteri.

On March 2, 2000, Respondent’s motion to permit him to endorse Baugh'’s
name to settlement drafts received from Yee was denied. Thereafter Respondent
filed a motion for an attorney’s fee lien against Baugh’s settlement On March 21,
2000 thlS motion was demed i ' '

On Aprll 4, 2000, Baugh’s motion to vacate the d1smssa1 of Baugh v.
Balesteri, filed by Casazza, was denied.

On April 21, 2000, Respondent endorsed, or caused to be endorsed, Baugh'’s
name on the settlement draft and deposited it into his Wells Fargo client trust

' Page #
Attachment Page 3
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account, account number 1221011911074 0047 220892 (“client trust account”).
On May 26, 2000, Respondent mailed Baugh client trust account check number"
1074, in the amount of $27,385 with a letter explaining that it represented
Baugh'’s share of the settlement in Baugh v. Balesteri.

On August 15, 2000, an order re contempt was issued against Respondent
in connection with Baugh v. Balesteri. The court ordered that Respondent pay a
$1,000 fine, serve five days in jail, and issued a bench warrant with a $25,000
bond, stayed until September 22, 2000.

On October 17, 2000, Baugh d1ed

By order ﬁled October 17, 2000 'the court ordered that Respondent return
“all monies ... for the pqrp_orted and disputed settlement in this matter . . . to
the Insurance Carrier or Carriers who issued the instrument or in'struments
forthwith.” and provide proof thereof. On October 18, 2000, Respondent declared
under penalty of perjury that he had sent Yee a trust account check in the
amount of $56;000.

‘By fallmg to conduct any formal d1scovery, atrange for a quahﬁed medical .
examination of Baugh and allow1ng mediation to proceed before the psycholog1cal -
and phys1ca1 examinations arranged by his client’s Workers’ Compensation =~ - ;
attorney had taken place, Respondent recklessly failed to perform legal services
with competence in wilful violation of rule 3-110(A), Rules of Professional Conduct. |

By signing the request for dismissal and allowing defense counsel to file it,
Respondent corruptly and without authority appeared as attorney for Baugh in

' wﬂful violation of Business & Professions Code secnon 6104. ‘ (' ? /!
Ky
/7{'_ By filing a declaration under penalty of perjury with a court which U t ( ¥ Jr\’D
rmsrepresented the basis for a motion as a client’s repud1at10n of an authonzed _ WD

settlement, as opposed to the attorney entering into a purported settlement
without authority to do so from his client, Respondent committed an act involving
moral turpitude,’dishonesty or corruption in wilful violation of Business &
Professions Code section 6106.

By stating in his declaration to the court, made under penalty of perjury,

S
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that a settlement had been achieved through mediation, Respondent sought to
mislead the judge by making false statements of fact and law because no
settlement in fact occurred because settlement requires some form of client
consent thereto. Respondent wilfully violated Business & Professions Code

section 6068(d).

99-0-12194
[Fox Complaint]

In January 1997 Wayne Fox (“Fox”) hired Respondent on a contingency
basis to represent him in pursuing a personal injury claim. Respondent signed an
. acknowledgment of lien by a medical service provider who had provided services to
~Fox. Begmmng in April 1997, one of Fox’s med1ca1 service providers, Fritter and .~
Schultz, regularly contacted Respondent by telephone requesting payment.

On August 13, 1997, Respondent settled  Fox’s personal injury claim and
received an insurance draft from USAA Insurance Company payable to Fox and
Respondent in the amount of $25,000.00. On August 14, 1997, Respondent
depos1ted the draft 1nto his chent trust account

' Thereafter, Fox approved a dtsbursement of the $25 000.00 set'dement : &g PP
" which authorized Reéspondent to take $8,325 as his fees, to p/y_S§ ZSS'C()\V&nous 7 o v vnf*
medical service providers, and to pay the remaining $11,192.01 to Fox. On August Nl
22,1997, Respondent b?chent trust account check number 642, paid. $1 1,192.01 - X@J ) (
to Fox. On September 17, 1997, the balance of Respondent’s client trust account &~ % Y 12
dropped to $5,375 ~ less than Respondent owed Fox’s medical service providers. 3 \)bc‘k\
. W \ . o1
On January 28, 1998, the balance in the client trust account was a \,\/()\( |
negative $85.10. AT \J(
(p‘v‘\ﬁ '\‘x\t
[nd

No payment having been made by Respondent to Fritter and Schultz, they .
contacted Fox, who demarnded that Respondent pay Fritter and Schultz. When v |
Respondent failed to do so, Fox filed a complaint with the State Bar on March 5, \ ‘
1999. Respondent did not pay any of Fox’s funds held in Respondent’s client trust ;\ I / ’
account to the medical service providers as requested by Fox until April 27, 2000, Y ‘
after contact by the State Bar, when Respondent paid Frittér and Schultzthe sum % _» {c:.
of $5,700.38. (\ '

T &
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By not paying Fox’s funds held in the client trust account to the medical
service providers as requested by Fox, Respondent failed to pay client funds as
requested by his client in wilful violation of rule 4-100(B)(4).

By not maintaining at least $5,738.00 received on behalf of Fox in the client
trust account until payment to the medical service providers, Respondent failed to
maintain client funds in trust in wilful violation of rule 4-100(A).

Respondent with gross_gggl;gence misapp ropnated Fox s funds in wilful

v101at10n tion of rule 4-100(B)(4). = .

By m1sappropr1at1ng at least $5 738 00 of Fox s funds, Respondent : ﬁr %

vxolatlon of Busmess & Profess1ons Code sectlon 6106

99-0-12194
[Commingling] -

Between February 10, 1997, and October 28, 1997, Respondent wrote

' numerous checks out of his client trust account for items which were not client-
related. Respondent routinely issued checks from his client trust account to_

' famﬂy members, clothing and other stores, restaurants utilifies, and travel -

agencies.

By wnhng personal checks on his client trust account, Respondent' '
commingled funds in wilful violation of rule 4-100(A).

01-J-02752
(Discipline Imposed by Another Junsdlctlon)

By order filed January 29, 2001, the Third Judicial District Court in and for
- Salt Lake County, State of Utah, suspended Respondent from the practice of law
in the State of Utah based on a Stipulation for Discipline By Consent entered into
between Respondent and the Utah State Bar. A certified copy of said order is
attached hereto as Exhibit 1. Respondent was found culpable of professional
misconduct in a proceeding in another jurisdiction as provided in California
Business and Professions Code section 6049.1. '

__ 12
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As matters of law: 1) the professional misconduct of which Respondent was
found culpable in Utah warrants discipline in the State of California; and 2)
Respondent was not deprived of any constitutional protection during the Utah
proceedings.

- 01-J-02752
(Faﬂure to Report Imposition of D1sc1phne by Another Jurisdiction)

Respondent did not report to the State Bar of California that he had been
disciplined by the Third Judicial District Court in and for Salt Lake County, State
of Utah, and the Utah State Bar. Rather, the State Bar of California contacted
,the Utah State Bar and determmed that Respondent had been dlsc1phned

By falhng to report to the State Bar in writing w1thm 30 days of the time he
had knowledge of the imposition of discipline against him the Third Judicial
District Court in and for Salt Lake County, State of Utah, and the Utah State Bar,
Respondent wilfully violated Business and Professions Code section 6068(0)(6).

. FACTS SUPPORTING AGGRAVATING CIRCUMSTAN CES
Trust V1olatlons , ‘ :

. The m1sappropr1at10n of Fox’s settlement proceeds which were subjectto a -
medical service provider lien, and the repeated dnd routine payment of personal
_expenses from a client trust account, as set forth above in “Facts and Conclusions -
of Law,” were trust violations. Respondent’s failure to maintain a client trust
account in Utah was a trust violation in that jurisdiction.

-

Multiple Acts/Pattern of Misconduct

The trust account violations in California and Utah were muiltiple and
similar, establishing a pattern of misconduct.

Harm

Respondent accepted, without Baugh’s authorization, a settlement which
was unacceptable to Baugh. Because of Respondent’s two motions to allow him to
endorse the settlement check, subsequent’s counsel’s attempts to set aside the
dismissal were so delayed that Baugh died without knowing that his cause of
action had been reactivated. Because Baugh died before Baugh v. Balesteri was
legitimately settled or tried, it is reasonable to assume that the value of the

15
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cause of action has been diminished, to the detriment of his widow.

' PENDING PROCEEDINGS.
The disclosure date referred to on page one, paragraph A.(6), was July 30, 2001.

COSTS OF DISCIPLINARY PROCEEDINGS.
Respondent acknowledges that the Office of the Chief Trial Counsel has informed
Respondent that as of July 30, 2001, the estimated prosecution costs in this
matter are approximately $2,595.30. Respondent acknowledges that this figure is
an estlmate only and that it does not.include State Bar Court costs which will be
mcluded in any final cost assessment.- Respondent ﬁthher acknowledges that :
should this stlpulanon be rejected or should relief from the shpulatmn be granted
the costs in this matter may increase due to the cost of further proceedmgs

L |
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- FILED DISTRICT SQURT

Charles A. Gruber #7391 | Third Judicial District
Assistant Counsel . ‘
OFFICE OF PROFESSIONAL CONDUCT JAK 29 2961
- Utah State Bar
645 South 200 East | gy fﬁwéw

Salt Lake City, Utah 84111-3834 Doputy Clerk
801-531-9110 . )

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH .

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND

in the Matter of the .
. ORDER OF SUSPENSION

Discipline of:
H. Delbert Welker, #3418 Civil No 000902065

‘V‘Judge LeslleA Lewns

Respondent.

The Court, having reviewed all plead-ings and papers filed in this matter including
the Complaint, the Stipulation for Discipline By Consent signed by the parties, the
Affidavit of the Respondent, H. Delbert Welker and otherwise being fu!ly advised in the
premises the Court makes the following findings of fact and cpnélusions of law and

order of suspension:

FINDINGS OF FACT

1. Mr. Welker represented Ms. Rosa Lee Crowley and Ms. Lindsey Welker in
persbnal injury matters in Utah.
2. Mr. Welker signed a written “Medical Reports and Doctor's Lien" (*medical

provider lien") with a chiropractic clinic for medical services provided to Ms. Crowley a

Digitized by the Howard W. Hunter Law I,i'Brz;y, J. Reuben Clark Law School, BYU.
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Ms. Welker in both Ms. Crowley and Ms Welker's personal injury matters. Both Ms,
Crowley and Ms. Welker signed the medical liens.

3. Pursuant to the written' medieal provider liens Mr. Welker was directed by Ms.
Crowley and Ms. Welker “to pay directly” to the chiropractic clinic “such sums as may be
due and owing” for “medical service rendered" to Ms. Crowley and Ms. Welker and “to
withhold such sums from any settlement, judgement or verdict as may be necessary to
_adequately protect sald chmc

4 In addltlon to Ms Crowley and'Ms Wélkers personal injury métters and
medical provider liens, Mr. Welker also represented a Phetnkhonsy Bouapha. There
also was a medical provider lien with thé chiropractié clinic for medical services
provided to Ms. Bouapha, and the terms of that medical lien were essentially the same
.as:thﬁe rﬁedi-cal provider lien in Ms.»C.rc‘):w'iey{s \an‘d.Mvs_. We.i.k_éfs personal injury métters. .

5. I.='or approxi‘mateiy‘six mohtﬁs in 1996 '(apSpr'oximately Februéry 1996 through
June 1996) Mr. Welker did not have a trust account m Utah for the purpose. of holding
client and third party funds as required by Rule 1.15 of the Rules of Professional
Conduct. Prior to that time he did have a trust account in Utah.

6 n early 1996, Mr Welker moved his law practice to California, but kept his
famlly and hlS residence in Salt Lake County, Utah. In or around 1 996 Mr. Welker dld
set up a trust account in California. .

7. In early to mid-1996, Mr. Welker was able to settle the personal injury maﬁers
in Ms. Crowley's, Ms. Welker's and Ms. Bouapha's personal injury matters.

8. Mr. Welker distributed the settlement funds in Ms. Crowley's, Ms. Welkefs
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contingency percentage basis and by distributing to his clients their portion of the
settlement funds. | |

9. When Mr. Welker distributed the settlement funds to himself and to Ms.
Crowley, Ms. Welker, end Ms. Bouapha, Mr. Welke‘r did not promptly pay the amount
owed to the chiropractic clinic for rhedical services provided to his clients.

10.When Mr. Welker settled these personal injury matters and distributed the

settlement funds to hlmself and to hls cllents Mr Welker did not promptly notnfy orv

| account to the chxropractlc cllmc regardmg the funds he was holding for the chiropractic
clinic pursuant to the medical pfovider lien.

11. Mr. Welker did not keep the complete records of his trust account eoncerning

the settlement funds for Ms. ‘C.rowley»,r Ms. Welker, and Ms..Bouapha regarding the

settlement of their personal i'njury matters. for the reeui‘red time period of five years after -

the termination of the representatlon of these clients.
12. On or about October 15, 1996, the chlropractxc clinic began sendlng letters to
Mr. Welker demanding that he pay the funds owed to the chiropractic clinic by Ms.

Crowley, Ms. Welker, and Ms. Bouapha and which were to be paid to the chiropractic

clinic pursuant to the medical provider lien at the time the settlement funds .were

distfibuted.

13.0n October 23, 1996, Mr. .Welker wrote to the chiropractic dinic and stz;ted
that it “never has been my intention to not take care of the obligations on the cases that
we had together” and stated that he would "take care of the problem”.

14. Mr. Welker suggested in his October 23, 1996, letter that Ms. Welker's

expenses could be covered by health insurance.
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13. On October 29, 1996, the chiropractic clinic wrote to Mr. Welker and gave an
accounting of the money owed to the clinic for medical services provided in the Crowley,
Welker and Bouapha matters.

16. The amount claimed by the chiropractic clinic was not disputed by Mr. Welker.

17.The .amount claimed by the chiropractic clinic was not disputed by Mr.

Welker's clients.

18 On or about Apnl 7 1997 the chtropractlc clmlc wrote to Mr Welker and _

aoam demanded payment for the services provxded by the chiropractic cllmc in the
Crowley, Welker and Bouapha matters.

19.0n or about April 17, 1997, Mr. Welker sent a letter to the chiropractic clinic
acknowtedglng that he had an outstandmg batance |n the Crowley, Welker and
Bouapha matters Mr Welker stated m the Ietter that he had pald a portlon of the
Jutstandlng balance and offered to make further monthly payments of the funds.

20.0n April 15, 1998, the chiropractic clinic sent' another letter to Mr. Welker
egarding Ms. Crowley's and Ms. Welker's matters. |

21. Prior to January 20, 2000, Mr. Welker paid all money due on-the Crowley and

Velker accounts at the chlropractlc chnlc The Bouapha account was pald prevnous to

anuary 2000.

- 22. Mr. Wetker did not receive any additional funds in the three client matters
ther than the funds due him for his fees and costs. Any funds that were to be paid
ver to the chiropractic clinic were paid over to the clients. At no time did the

hiropractic clinic seek repayment from the three clients.

/
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CONCLUSIONS OF LAW
23.In Mr. Welker's representation of Ms. Crowley, Ms. Welker, and Ms. Bouapha,
Mr. Welker he failed promptly to netify the third person and failed promptly to deliver to
the third person funds or other property that the third person’vt/as entitled to receive in
violation of Rule 1.15(b) (Safekeeping Property) of the Rules of Professional Conduct.
24. In Mr. Welker's representation of Ms. Crowley, Ms. Welker,' and Ms.

Bouapha Mr Welker faxled to keep complete records of thlrd party funds and other

- property kept by Mr Welker and falled to preserve fof a perlod of f've years after

termination of the representation those records, in violation of Rule 1.15(a)
(Safekeeping Property) of the Rules of Professional Conduct.

ORDER OF SUSPENSION

IT |S HEREBY ORDERED that, pursuant to Rule 20 Rules: of Lawyer Dlscrphne '

and Dlsablllty, Mr. Welker is hereby suspended from the practrce of Iaw for thirty days. '

The effective date of that thirty (30) day suspension shall be the date that the Court has
signed this Order. Mr. Welker will be enjoined and prohibited from practicing law in the

State of Utah, holding himself out as an attorney at law, perfon*ntng any legal services

for others, giving legal advice to others, accepting any fee directly or indirectly for

rendering legal Eervices as an attorney, appeering 'es counsel or in arty representative
capacity in any proceeding in any Utah court or before any Utah administrative body as
an attorney (whether state, county, municipal, or other), or holding himself out to others
or using her name in any manner in conjunction with the words "Attorney at Law",

"Counselor at Law", or "Lawyer"
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IT IS HEREBY FURTHER ORDERED that Mr. Welker shall comply with all
requirements of Rules 24 Rules of Lawyer Discipline and Disability. Mr. Welker sha'll
file with the Court and .ser.ve on the OPC an afﬁdévit showing compliance with the terms
of this Order as required by Rule 24. Currentfy, Mr. Welker is on inactive status with the
Utah State Bar, and if he wishes to practice law in the State of Utah he must obtain
active status as well as file the affidavit as required by Rule 24 to be fully reinstated to
the practlce of law in the State of Utah | | .

IT 1S HEREBY FURTHER ORDERED that thls Court wm retam JUI’ISdlCtlon in thzs |

matter.

/d |
DATED this éjdayof () L ,_2ooj.
BYTHEG’E AR /& /(7 o~

Leslie A, Lewis ,
District Court Judge

\pproved as to form:

elbertWelker,.Respondent R N B

1 CERTIFY THAT THIS IS ATRUE COPY OF

AN ORIGINAL DOCUMENT ON FILEINTHE

THIRD DISTRICT COUHT SALT LAKE

COUNTY, STATE OF,
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Date Respondenf's Counsel's signature print name

$-13-01 W 3)\0#‘:&(8 Me Ld’d\u £\
Date epuly Trial Counsel’s signature print name

ORDER

Fmdlng 1he shpulc:hon fo be fair to 1he parhes cnd 1hct it adequcn‘ely protects the pubhc
IT IS ORDERED that the requested dismissal of coun'rs/chcrges if any, is GRANTED without
prejudice, and: '

(1 The stipulated facts and disposition are APPROVED and the DISCIPLINE RECOMMENDED
to the Supreme Court.

~ The sﬂpulc:ted fc:cts and disposmon are APPROVED AS MODIFIED as sei forth below, *
and the DISCIPLINE 1S RECOMMENDED fo the Supreme Court.

Sé’e, attocbef Hede Hections .

The parties are bound by the stipulation as approved unless: 1) a motion to withdraw or -
modify the stipulation, tiled within 15 days after service of this order, is granted; or 2) this
court modifies or further modifies the approved stipuiation. (See rule 135(b), Rules of
Procedure.) The effective date of this disposition is the effective date of the Supreme

Court order herein, normally 30 days after file date. (See rule 953(a), Califomia Rules of
Court.)

9Jsc/s) O m A e

Date / / Ju?gj’ of the State Bar ;fourt

—
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IN THE MATTER OF HARRY D. WELKER
Case Numbers 99-0-12194; 99-0-12580; 01-J-02752

COURT’S MODIFICATIONS TO STIPULATED FACTS
CONCLUSIONS OF LAW AND DISPOSITION

1. In the caption on page 1, an “x” shall be inserted in the box indicating that the stipulation
is submitted to the assigned judge.

2. Under the conclusions of law.in Case:No. 99-0-12194, ‘the third full paragraph on page

R X statmg, “Respondent with gross neghgence misappropriated Fox’s “funds in'wilful
violation of rile 4- 100(B)(4),” shall be deleted. The stated facts support a violation of
section 6106 of the Business and Professions Code, which is also set forth in the
Stipulation.

3. On page 13, under “Multiple Acts/Pattern of Misconduct” as a factor in aggravation,

while there is clear and convincing evidence of multiple acts of misconduct, the factsdo

. not support a pattern of misconduct. .(See, In the Matter of Crane and DePew (Rewew '
Dept. 1990) 1 Cal. State Bar Ct Rptr 139 157) :

Q/ 30 / i o ’)ﬁﬁ/ 7/' /
Datéd/ : Jud/g of the Staté-Bar C{)urt
.,_/'

/<.‘)
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CERTIFICATE OF SERVICE ’
[Rule 62(b), Rules Proc.; Code Civ. Proc., § 101_3a(4)]

I am a Case Administrator of the State Bar Court. I am over the age of eighteen and not a party to
the within proceeding. Pursuant to standard court practice, in the City and County of San Francisco,
on September 4, 2001, I deposited a true copy of the following document(s):

STIPULATION RE FACTS, CONCLUSIONS OF LAW AND DISPOSITION
AND ORDER APPROVING

in a sealed envelope for collection and mailing on that date as follows:
X3 "'by ﬁrst-class ma11 thh postage thereon fully prepa1d through the Umted States Postal -

Service at San Francisco, California, addressed as follows:

HARRY D. WELKER
8661 S HIGHLAND DR #179
SANDY UT 84093

X1 by mterofﬂce mail through a faclhty regularly mamtamed by the State Bar of Cahforma'
© addressed as follows: '
SHERRIE MCLETCHIE , Enforcement, San Francisco

I hereby certify that the foregoing is true and correct. Executed in San Francisco, California, on

September 4, 2001.

Laine Silber
Case Administrator
State Bar Court

/
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The document to which this certificate is affixed is a
full, true and correct copy of the original on file and of
record in the State Bar Court.

ATTEST June 4, 2002

State Bar Court, State Bar of California,
Los Angeles

By ' /‘/éﬂ/}ﬂcﬁf —.

Clerk
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- ~-~ FILED BisTRICT © e
Third Judicia Disgg;?T R AT

APR 2 3 2003 e
Paul H. Proctor, #2657 SALLAKE 2060 I RO PR R
Assistant Counsel B - . y —
Utah State Bar Deputy Clerk ST

OFFICE OF PROFESSIONAL CONDUCT
645 South 200 East

Salt Lake City, Utah 84111

(801) 531-9110

IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

ORDER OF RECIPROCAL
DISCIPLINE

In the Matter of the
Discipline of:

H. Delbert Welker, #3418

Respondent. Civil No. 020909349

Judge Robin W. Reese

On March 14, 2002 a hearing was held upon the Office of Professional Conduct’s
Petition for Reciprocal Discipline under Rule 22 of the Rules of Lawyer Discipline and
Disability. Paul H. Proctor appeared and argued on behalf of the Office of Professional
Conduct. Respondent H. Delbert Welker appeared and argued on his own behaif.

Having read the Petition and Brief in Support of Discipline, and Respondent’s
Answer to the Petition, Memorandum and Affidavit in response to the Petition and
Memorandum and Affidavit in reply to the Brief, having heard th_e arguments, and
having entered Findings of Fact and Conclusion/s of Law, IT IS HEREBY ORDERED:

1. H. Delbert Welker, Utah Stat

/ Bar No. 3418 is suspended from the

practice of law in the state of Utah for one /year effective March 28, 2003. Except as

+ Digitized by the Howard W. Hunter Law Liljrary, J. Reuben Clark Law School, BYU.
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provided in Paragraph 2 of this Order, he shall not from énd after March 28, 2003,
practice or assume to act or hold himself out to the public as a person licensed or
qualified to practice law or to carry on the calling of an attorney at law in Utah.

2. With respect to a personal injury matter, an auto/pedestrian accident, in
which Welker represents a minor, he may continue with this representation by filing for a
conservatorship necessary to conclude the personal injury claim of the minor. Should
the case not be concluded within 30 days of March 28, 2003, Welker is directed to
report the status"of fhe case to this Court and provide a date by which it is believed the
matter can be concluded. |

3. All other terms and conditions of discipline imposed by the California
Supreme Court In Re Harry Delbert Welker On Discipline, Case No. S101662 arising
from the State Bar Court, State Bar of California, /n the Matter of Harry Delbert Welker,
State Bar No. 156867, Case Nos. 99-0-12194; 99-0-12580; and 01;J-02752 are
imposed herein.

3. H. Delbert Welker may be reinstated to the practice of I'aw in Utah in

~accordance with Rule 26(j) of the Rules of Lawyer Discipline and Disability.
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4, No costs or attorneys fees are awarded.

DATED this_2 > day of April 2003

BY THE COURT:

o Dt

RoObin W. Reese
District Judge

Approved at to form:
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