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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

Plaintiff/Appellee,
V. :
JACOB ROSS HALE, : Case No. 990939-CA
Priority No. 2
Defendant/Appellant.

JURISDICTIONAL STATEMENT

This is an appeal from a judgment of conviction for
Aggravated Robbery, a first degree felony, in violation of Utah
Code Ann. § 76-6-302 (1999), and Aggravated Kidnaping, a first
degree felony, in violation of Utah Code Ann. § 76-5-302 (1999),
in the Third Judicial District Court, State of Utah, the
Honorable Leslie A. Lewis, Judge, presiding. Jurisdiction is
conferred on this court pursuant to Utah Code Ann. § 78-2a-

3(2) (j) (1996). See Addendum A (Judgment and Conviction).

STATEMENT OF THE ISSUES AND THE STANDARDS OF REVIEW

I. Did the trial court abuse its discretion in denying
Appellant's motion for a mistrial where a juror overheard a
bailiff yell out "guilty, guilty, guilty!", thereby impacting her
ability and the ability of other jurors to sit as impartial fact
finders and lending an air of impropriety to the proceeding?

Standard of Review: "A trial court's denial of a motion for
a new trial, which is in effect a mistrial motion, will not be
overturned on appeal absent an abuse of discretion. We presume

the trial court exercised proper discretion unless the record



clearly shows the contrary." Logan City v. Carlsen, 799 P.2d
224, 225 (Utah App. 1990) (citations omitted).

ITI. Did the trial court violate Appellant's due process
rights in refusing to suppress unreliable and tainted eyewitness
identification evidence where its findings in support of the
reliability of such evidence are legally insufficient?

Standard of Review: "'The constitutionality of an
identification procedure presents a mixed question of fact and
law.' On review, we give no deference to the trial court's
determination that defendant's due process rights were not
violated; however, we presume that the factual findings

underlying that determination are correct." State v. Parra, 972

P.2d 924, 926-27 (Utah App. 1998) (quoting State v. Mincy, 838

P.2d 648, 657 (Utah App.1992)).

PRESERVATION OF THE ARGUMENT

Appellant Jacob Ross Hale's ("Hale") motion to suppress the
eyewitness identification is preserved on the record for appeal
("R.") at 246. His motion for a new trial is preserved at R.247
[116-144].

CONSTITUTIONAL PROVISIONS

The following constitutional provisions are dispositive of
the issues on appeal. Their texts are provided in Addendum B.

Article I, Section 7, Utah Constitution;

Article I, Section 10, Utah Constitution;
Article I, Section 12, Utah Constitution;
Amendment VI, United States Constitution;
Amendment XIV, United States Constitution.



STATEMENT OF THE CASE

Nature of the Case, Course of the Proceedings,
and Disposition in the Court Below.

Hale was charged by information with one count of Aggravated
Robbery, a first degree felony, in violation of Utah Code Ann. §
76-6-302 (1999), and one count of Aggravated Kidnaping, a first
degree felony, in violation of Utah Code Ann. § 76-5-302 (1999).
R.5-6. An arrest warrant issued. R.1.

After a preliminary hearing in which the victim, Mitch Lewis
(“Lewis”), identified Hale as one of his assailants, and then
testified about his identification of Hale from a photo array and
live line-up, R.245, Hale moved to suppress Lewis' identifi-
cation. The trial court denied the motion. R.246[41-45].

Hale's case was set for trial. R.247. Before trial
commenced, Hale moved for a mistrial on the basis that a juror
overheard a bailiff state “guilty, guilty, guilty.” R.247[116-
44]1. The court denied his motion. R.247[144]. The trial went
forward, and Hale was convicted as charged. R.170,247. Hale
timely appeals from the denial of his motion to suppress Lewis'
identification and from the denied motion for a mistrial.

STATEMENT OF THE FACTS

On March 19, 1999, around 11:00 a.m., Mitch Lewis (“Lewis”)
sat in his white honda in Sugarhouse Park eating lunch and
reading the paper. R.247[146-52]. He glanced into the rearview

mirror and saw two men walking toward his car. R.247[152]. He



went back to his paper, then glanced up again as the men passed
within two to three feet of his car. R.247[153]. Lewis resumed
reading, then looked up to see the men turn and approach his car
after they walked about 100 feet beyond it. R.247[154]. The
next time he looked at the men, they were standing outside his
driver's side window. R.247[154].

Lewis described the men as white males, 18 to 20 years old,
5'10'" or 5'11'' tall. R.247[153,155]. They wore baggy pants
and white tank tops. R.247[153]. One man héd dark hair, a
goatee, mustache and sunglasses. R.247[155]. The other, later
idenﬁified as Justin Dongarra (“Dongarra”), had red hair and a
red goatee. R.247[155].

The dark haired man asked Lewis where "“Play It Again Sports”
was located. R.247[156]. Lewis said he did not know. R.247
[156]. The dark haired man revealed a gun and said, “well,
you're going to take us there.” R.247[156]. He ordered Lewis to
unlock his door; Lewis complied. R.247[157]. The man then
ordered Lewis out of the car. R.247([158]. Lewis stood by the
man for a few moments. R.247[158]. Dongarra went to the front
passenger side and rummaged through Lewis' belongings on the
seat, including his wallet. R.247[157]. He took the cash that
he found in the wallet. R.247([1l61l].

With the gun still trained on Lewis, the dark haired man and
Lewis got into the back seat; Dongarra got into the driver's

seat. R.247[159]. Dongarra drove for one hour, eventually
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heading east toward the canyons. R.247[160,173]. Dongarra drove
into the Olympus Cove area and suggested that they stop.
R.247[160]. The other man said, “no . . . people will hear
shots” and insisted that they go into Big Cottonwood Canyon.
R.247[163].

Meanwhile, the dark haired man, still pointing thg gun at

Lewis, went through Lewis' wallet. R.247[161]. He removed

Lewis' driver's license. R.247[161]. Noting Lewis' address, he
said, “I know where you live.” R.247[161]. He took Lewis credit
cards and asked Lewis for the pin numbers. R.247[161]. He told

Lewis that the numbers had better be correct. R.247[162]. He
asked Lewis if he had seen the movie “Pulp Fiction” and
threatened that he would shoot Lewis in the leg if he tried to
escape. R.247[163].

During the drive, Lewis avoided looking at the men so as not
to anger them. R.247[190]. He focused on the gun pointed at him
or looked for opportunities to escape. R.247[191-92]. He saw
the dark haired man's face in profile. R.247[193]. The man wore
sunglasses. R.247[194]. Lewis saw his eyes underneath the
sunglasses and noticed his slow manner of blinking. R.247[195].

The men drove five miles up Big Cottonwood Canyon,
eventually stopping by the side of the road. R.247[164-65]. The
dark haired man handed the gun to Dongarra, telling him to keep
it on Lewis. R.247[166-67]. He asked Lewis if he had a tire

iron in the trunk. R.247[167]. The man exited the car and



looked in the trunk. R.247[167].

The man took the gun back from Dongarra and ordered Lewis
out of the car. R.247[168]. Dongarra drove away. R.247[171].
The man ordered Lewis down a ravine, following behind.
R.247[168,170]. Lewis did not see the man while descending
because he was concentrating on keeping a foothold on the steep,
rocky, snow-covered terrain. R.247[197]. The man ordered Lewis
to sit on a rock. R.247[171]. The man stood three to five feet
away. R.247[171].

Lewis and the man stayed in the ravine for one hour until
Dongarra returned. R.247[173,199]. At that point, the man
ordered Lewis further down the ravine. R.247[174]. He told
Lewis to remove his shoes and throw them in the distance.
R.247[174]. He warned Lewis to stay put for twenty minutes and
left. R.247[176]. The entire encounter between Lewis and the
men lasted about over two hours. R.247[173].

Lewis found his shoes and walked up to the road.
R.247[176]. A passing motorist picked him up. Id. Lewis
explained what happened and the motorist urged him to call the
police. Id. Lewis refused, explaining that he was scared that
his assailants would retaliate against him. Id. The motorist
convinced Lewis to call the police, however, on his cell phone.
R.247[177].

Lewis spoke with police the same day in a friend's office.

R.247[177]. Lewis told the police that he was so traumatized

6



that he could not give a description of his assailants.
R.247[202]. Eventually, however, he gave the police a general
description, omitting the fact that the dark haired man had a
goatee. R.247[201].

Ten days later, Lewis viewed a photo array in the office of
Detective Timmerman (“"Timmerman”). R.247[178]. The twelve
photos were of six men with dark hair, of the same race, similar
age and coloring. R.247([179,202]. Timmerman told Lewis the
suspect may not be in the array. Id. Lewis identified Hale,
saying he was ninety percent sure. R.247[179,203]. Timmerman
responded that he picked the right person. R.247[203].

Lewis viewed a live line-up on May 4, 1999, at the jail.
R.247[180]. The line-up consisted of eight men. R.247[181].
Lewis was given an instruction card explaining that the suspect
may not be in the line-up. Id. 1Initially, Lewis thought that
his assailant was not in the line-up. R.247[204]. He then
focused on the blinking of the men, and thereby identified Hale
through a process of elimination. R.247[204-05].

Hale moved to suppress Lewis' identification of Hale as
unreliable on account of the fearful situation in which it was
made and Lewis' inability to.actually view the man. R.246[39-
41]. He similarly argued that the line-up identification was
unreliable because it was tainted by Detective Timmerman's
statement at the previous photo array confirming that he had the

right man. Id. The trial court denied Hale's motion, finding
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the identification to be constitutionally reliable and therefore
suitable for the jury. R.246[41-45]. A Long instruction was
submitted to the jury. See Jury Instruction No. 26 (included in
jury instruction packet in unpaginated envelope in appellate
record) .

After the jury for Hale's trial was empaneled, but before
trial commenced, the jury was standing by the courthouse
elevator. R.247[116]. Two bailiffs, Officers Neil Twitchell
("Twitchell”) and Manuel Galloway (“Galloway”), were standing
nearby, engaged in a conversation. R.247[129-31]. Twitchell
stated, “It's a good thing when they put the jury together that
they don't instruct them on guilty, guilty, guilty.” R.247[130].
Galloway responded in a loud voice “guilty, guilty, guilty!”
R.247[131]. An attorney who was a co-worker of defense counsel
overheard the exchange and notified the court. R.247[116].

The judge asked the jury as a group if they heard any

remarks made by court personnel while standing by the elevator.

R.247[119]. One juror replied, “[I heard] something to the
effect of - 'they are guilty.' I'm not sure who said it, but
somebody yelled it out.”. R.247[120]. The juror said she

understood the comment as a joke that did not pertain to Hale's
case. Id. She assured that it would not interfere with her
ability to sit as an impartial juror. R.247[120-21]. She also
said that she did not discuss the remark with other jurors.

R.247[120-22]). The other jurors denied hearing the remark.
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R.247[131].

The judge excused the jury and called in Twitchell and
Galloway. R.247[124,129]. They admitted to the conversation,
but asserted that they were generalized comments. R.247[130-31].
Twitchell stated that he did not recognize the people by the
elevator as the jury for Hale's case, and was not aware that they
overheard the remarks. R.247([130,131].

Hale moved for a mistrial, arguing that the statement
tainted the jury. R.247[133-34]. He noted that it was uttered
by a uniformed officer inside the courthouse, thereby giving the
statement greater impact. R.247[134]. He further noted that
neither a curative instruction nor the juror's assurance that she
would sit impartially could cure the taint. R.247[133]. The
court denied the motion. R.247[144]. No curative instruction
was requested or given. See Jury Instruction Packet (included in
unpaginated envelope in appellate record).

At trial, the State presented Tamara Douglas (“Douglas”) as
a witness in addition to Mr. Lewis. R.247[217-34]. Douglas
testified that she is Dongarra's girlfriend, and was at the time
of the incident. R.247[218]. She stated that Dongarra, Douglas,
and she were at Lisa Salazar's (“Salazar”) house at 10:00 a.m. or
12:30 to 1:00 p.m. R.247[220,232]. Dongarra and Hale left
together an hour to hour-and-a-half later. R.247[221]. Hale
carried a .22 automatic handgun. R.247([222].

According to Douglas, Dongarra and Hale returned at 10:00

9



p.m. in a white honda. R.247[223]. Dongarra drove the car.

Dongarra, Salazar and Douglas went together in the car to a bank.

R.247([224]. Douglas withdrew $300 from an ATM using a stolen
credit card that Dongarra gave her. R.247[223-24]. They
returned to Salazar's house. R.247[225]. Dongarra left in the

car again, then returned 45 minutes later with Hale. R.247[226].
Douglas admitted that she knew the car and credit cards in
Dongarra's possession were stolen. R.247[231,234].

Douglas testified that she, Dongarra, Hale and Salazar
abandoned the car in a canyon above Copperton a few days later.
R.247[227]. Dongarra and Hale wiped their fingerprints from the
car and removed the tires. R.247([228]. Lori Snarr, also a
witness for the State, confirmed that she found a white honda
abandoned in the canyon, explaining that there were no people
around the car when she found it. R.247[214-15].

Douglas offered her testimony in exchange for a grant of
immunity from prosecution for her fraudulent use of the stolen
credit cards. R.247[217,229]; see Immunity Grant and Agreement
(State Exhibit No. 9 contained in unpaginated envelope included
in appellate record). She was aware that a fraud conviction
carried with it a prison term and thousands of dollars in fines.
R.247[230]. She was also aware that the State could revoke the
offer if she did not testify truthfully in furtherance of its
case against Hale. R.247[229-30]. She also stated that she knew

Hale, but did not get along with him. R.247[228].
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Hale presented two alibi witnesses, Salazar and Colby Arnn
("Arnn”). R.247[239-71]. Hale also testified. R.248[25-48].
Salazar stated that she and Hale were boyfriend and girlfriend on
March 19, 1999. R.247[239]. Douglas, Dongarra and Salazar were
at Salazar's house at 10:45-11:00 a.m. that day. R.247([242],
248[28]. Dongarra leit, then Hale arrived. R.247([243].
Dongarra returned at 12:00-1:00 p.m. with a white honda that he
said he bought for $500. R.247[245].

Salazar stated that Dongarra and Douglas dropped her and
Hale off at Arnn's apartment. R.247[247]. She and Hale remained
there until 4:00 p.m. playing video games. R.247[248-51]. They
left briefly to walk to a convenience store for something to
drink. R.247([251]. Dongarra and Douglas returned to Arnn's
apartment and picked them up. R.247[251].

Arnn confirmed that Salazar and Hale spent the afternoon at
his apartment, arriving at 1:45 p.m. R.247[267]. He said they
remained until 4:00 p.m. playing video games, except for a brief
period when they walked to the convenience store. R.247[268-
691].

According to Salazar, Douglas and Dongarra dropped her and
Hale at Hale's house for a few hours. R.247[252-53]. They met
up again at 7:00 p.m. R.247[253]. All four people went to a 7-
11, where Douglas used a stolen credit card to make a purchase.
R.247[253-54].

Hale similarly testified that he went to Salazar's house at
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11:00 a.m. on March 19, 1999. R.248[28]. Dongarra and Douglas
were there. R.248[29]. Dongarra left ten minutes later.
R.248[30]. He returned at 1:00 p.m. with the white honda.
R.248[31]. Dongarra told Hale that the car was stolen.
R.248[32,45]. Dongarra, Hale and Douglas left in the car and
went to a bank where Douglas withdrew money from the ATM using
the stolen credit card. R.248[33-34]. They returned to
Salazar's house and picked her up. R.248[34]. Dongarra drove
them to Arnn's apartment, where he left Hale and Salazar at 1:30
p.m.. R.248[35]. He and Salazar remained at Arnn's until 4:00
p.m., when Douglas and Dongarra returned to pick them up. R.248
[41].

SUMMARY OF THE ARGUMENT

The trial court erred in denying Hale's motion for a
mistrial where a juror overheard a bailiff shout, "guilty,
guilty, guilty." R.247[120,129,144]. The comment merited a
mistrial because it was a consequential remark that led to an
improvable juror taint, as well as gave rise to the appearance of
improper proceedings.

The trial court likewise erred as a matter of law in denying
Hale's motion to suppress constitutionally unreliable eyewitness
identification evidence. R.246[41-45]. The totality of the
circumstances establish that the identification was made in the
midst of an extremely fearful situation which hampered the

observer's ability to make a reliable identification. Moreover,
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the identification was tainted by an officer's statement‘assuring
the witness that he picked the right person from a photo array
that occurred just before a live line-up in which the same
witness identified Hale.

ARGUMENT

I. THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING
HALE'S MOTION FOR A MISTRIAL WHERE A JUROR OVERHEARD A

BAILIFF YELL "GUILTY, GUILTY, GUILTY", AND THE ERROR
PREJUDICED THE OUTCOME OF HALE'S TRIAL.

Both the United States and Utah constitutions guarantee the
right to trisl by a fair and impartial jury. U.S. Const. amends.
VI & XIV; Utah Const. Art. I, §§ 10 & 12. "The right to a trial
by a fair and impartial jury is an important one which should be

scrupulously safeguarded." State v. Durand, 569 P.2d 1107, 1109

(Utah 1977) (citations omitted).

The Utah Supreme Court in State v. Pike, 712 P.2d 277 (Utah

1985), set forth the rule regarding juror contact with court

personnel:

[A] rebuttable presumption of prejudice arises from any
unauthorized contact during a trial between witnesses,
attorneys or court personnel and jurors which goes
beyond a mere incidental, unintended, and brief
contact. . . . [W]lhen the contact is more than
incidental, the burden is on the prosecution to prove
that the unauthorized contact did not influence the
juror.

Id. at 280; see also State v. Erickson, 749 P.2d 620, 621 (Utah
1987).

The reasoning underlying Pike is twofold. First, it is
impossible to prove juror taint. Pike, 712 P.2d at 280.

"[I]mproper contacts may influence a juror in ways he or she may

13



not even be able to recognize." Id.
"Another reason for the presumption is the deleterious

effect upon the judicial process because of the appearance of
impropriety." Id.

An improper juror contact creates an appearance of
collusion or impropriety in the proceedings from which
the judicial process may suffer in the eyes of the
public. If improper juror contact is not prevented, a
doubt may exist in the mind of the losing party, and
the public as a whole, as to whether the defendant was
given a fair trial.

State v. Swain, 835 P.2d 1009, 1011 (Utah App. 1992) (citation
omitted) .

Whether a statement is consequential and gives rise to an
unrebutted presumption of prejudice is assessed on appeal in

light of these two principles. See State v. Jonas, 793 P.2d 902,

909-10 (Utah App. 1990) (evaluating contested statement in light
of Pike's two-fold rationale).

In the present case, Hale objected to the "guilty, guilty,
guilty" comment as prejudicial, arguing that it subconsciously
impacted the juror and compromised his right to a trial by an
impartial jury. R.247[133]. Hale noted that the statement was
made by a uniformed officer inside the courthouse and, therefore,
the juror might give the comment added significance. R.247[134].

Judge Lewis below made no specific determination as to
whether the bailiff's remark amounted to a consequential
statement resulting in a presumption of prejudice under Pike.
R.247[144]. The judge, however, acknowledged that the statement

was highly improper and expressed her extreme displeasure that it
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was made. R.247([117,118,123,125,126,131-32].

Without swearing in the jurors, the judge questioned them as
to whether they heard the statement. R.247[119]. One juror
indicated that she heard "something to the effect of 'they are
guilty.' I'm not sure who said it, but somebody yelled it out."
R.247[120]. The juror indicated that she understood it as a
joke, that it did not interfere with her ability to be impartial,
and assured that she did not speak about it to other jurors.
R.247([120-21]. The judge further ascertained that the other
jurors, who did not hear the remark, were not impacted by it.
R.247[123]. The judge concluded by telling the jury that the
remark "had nothing to do with this case, and that it should
never have been made." R.247[123].

The judge then summoned Bailiffs Galloway and Twitchell.
Without swearing them in, she questioned them about their
conversation. R.247[129-31]. Twitchell explained that he stated
to Galloway, "it's a good thing when they put the jury together
that they don't instruct them on guilty, guilty, guilty, guilty."
R.247[130]. Galloway said that he responded out loud, "guilty,
guilty, guilty." R.247[131]. Both bailiffs stated that their
comments did not pertain to Hale's case in particular.
R.247([130-31]. Twitchell further noted that he did not recognize
Hale's jury standing nearby, and was not aware of the charges
against Hale. R.247[130-31].

Based on her questioning of the juror(s) and the bailiffs,

the judge determined that the statement did not interfere with
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Hale's right to a fair trial and did not impact the juror who
heard it. R.247[144]; see Addendum C (Transcript of Proceedings
Regarding Motion for Mistrial).

In the absence of a specific determination under Pike, this
Court may address this issue on appeal where there is ample
relevant evidence in the record. See Jonas, 793 P.2d at 908
(trial court did not address whether statement was inconsequen-
tial, but record contained sufficient information to rebut
prejudice presumption such that issue was addressed on appeal) .
There is ample record evidence regarding the statement at issue
in the case such that this Court may address the issue on appeal
notwithstanding the absence of a specific determination by the
court under Pike. Indeed, the trial court garnered the essential
information for a Pike analysis because it established who made
the comment, under what circumstances, what it pertained to, who
heard it, and its impact upon the juror(s). R.247[116-44]; see,
e.g., Erickson, 749 P.2d at 620-21 (reversing trial court's
denial of mistrial based on record evidence of testimonies from
parties involved in improper juror-witness contact).

In light of the evidence on the record, the statement,
"guilty, guilty, guilty," is a consequential remark giving rise

to an unrebutted presumption of prejudice. See Pike, 712 P.2d at

280. The remark affected an improvable taint that is not likely
to be appreciated or perceived by the jurors. Id. ("improper
contacts may influence a juror in ways he or she may not even be

able to recognize"). 1In addition, it lends an appearance of

16



impropriety to the proceedings. Id.

As an initial matter, the very substance of the remark -
guilt - merits a mistrial. R.247[129]. Although the bailiffs'
comments were not directed at Hale's case in particular,
R.247[130-31], the comment, going to the crux of Hale's trial -
guilt or innocence, "touched on [an] extremely sensitive issue."
Carlsen, 799 P.2d 224, 226 (Utah App. 1990) (mistrial required

where bailiff's comment to jury, although not related to the

specific case, "touched on the extremely sensitive issue of
sentencing"). The remark is not a mere "civilit[y]" such as
"'Hello' or 'Good morning.'" Jonas, 793 P.2d at 909. Moreover,

the words "guilty, guilty, guilty" are not the sort of
"unavoidable" exchange that occurs between a juror and bailiff
who acts as a "contact" person, answering appropriate juror
questions and serving jurors' needs. Id. (no mistrial required
where bailiff answered juror's question as to whereabouts of
another juror who was dismissed) .

Additionally, the remark merits a mistrial because it
touches upon the guilt issue and, by extension, goes to the
credibility of defense witnesses who established Hale's alibi
defense. See Pike, 712 P.2d 281 (sanctioning remarks that
"breed[] a sense of familiarity that could clearly affect the
jurors' judgment as to credibility"). Hale, his girlfriend Lisa
Salazar, and his friend Christopher Arnn testified that Hale was
at Arnn's house during the hours that he allegedly kidnaped and

-obbed Lewis at gunpoint. R.247[239-71],248[25-48]. 1If
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believed, their testimonies would have exonerated Hale from the
charges against him. With the taint of the "guilty, guilty,
guilty" comment in the minds of the jurors, however, they were
prone to discredit the witnesses presented in support of Hale's
alibi defense. R.247[129]; see Pike, 712 P.2d at 280. In fact,
Hale was convicted as charged. R.170. Accordingly, the comment
was "sufficient to warrant a presumption of prejudice" such that
the trial court erred in denying Hale's motion for a mistrial.
Pike, 712 P.2d at 281.

Indeed, the impact of the bailiff's statement is compounded
given that the State's evidence against Hale is not strong. The
only evidence purporting to tie Hale to the crime was presented
through the testimonies of Lewis and Douglas.® R.247([146-207,
217-34]. As noted Point II, infra, Lewis' identification of Hale
is incredible, if not constitutionally unreliable, given the
fearful situation in which it was made and the likelihood of
taint upon his second live line-up identification of Hale.
Moreover, Douglas' testimony is incredible given her motive to
taper hef testimony to ensure that she received the State's
promise of immunity from prosecution based on her fraudulent use
of Lewis' credit cards. R.247[217,229-30]. Douglas' admitted

animosity toward Hale, as well as her romantic relationship with

' The State also presented Lori Snarr as a witness to

establish that she found an abandoned white honda in Bingham
Canyon. R.247[213-14]. However, her testimony did not link Hale
to the crime because she testified that she did not see any
people around the car at the time she spotted it. R.247[215].
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Dongarra, further undermine the credibility of her testimony
implicating Hale. See Immunity Grant and Agreement (State
Exhibit No. 9 contained in unpaginated envelope included in
appellate record); R.247[218,228]. Hence, in light of the
weaknesses in the State's case against Hale, the comment likely
shifted the minds of the jurors toward the guilty verdict ir this

case. See Pike, 712 P.2d at 280.

The comment's prejudicial impact is not diminished simply
because the juror who overheard the comment, and the remaining
jurors who learned of the comment during the court's questioning
of them regarding the same, assured the court that it did not
affect their ability to sit impartially. As noted in Pike, juror
assurances are "not enough to rebut the presumption of
prejﬁdice." Id. The efficacy of the jurors' assurances here is
further called into question because they were not made under

oath. See Carlsen, 799 P.2d at 227 (mistrial required where

bailiff's unsworn testimony alone showed absence of improper

influence) .

The_bailiffs' related assurances likewise fail to ameliorate
the prejudice in this case. Like the jury, the bailiffs were not
sworn in when they explained that their statements had no
relationship to Hale's trial. R.247[129-32]. 1In fact, their
position as bailiffs, their uniforms, and their association with
the court and the judicial system lent their comments added
weight which would have impacted the juror(s) more than a similar

statement from a person not so closely linked with the court or
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Hale's case.
In reality, the words "guilty, guilty, guilty" likely left a
subconscious impact upon the mind of a juror(s) in Hale's case.

See Pike, 712 P.2d at 280; R.247([129]. "Improper contacts may

influence a juror in ways her or she may not even be able to
recognize." Id. 1In turn, their ability to sit as impartial fact
finders was compromised in violation of Hale's constitutional
right to a trial by a fair and impartial jury. ee U.S. Const.

amends. VI & XIV; Utah Const. Art. I, §§ 10 12; see also Pike,

712 P.2d at 280. The resulting "inherent difficulty in proving
how or whether a juror has in fact been influence" underscores
the need for a mistrial in this case. Pike, 712 P.2d at 280.

In sum, the trial court abused its discretion in denying
Hale's motion for a mistrial. Carlsen, 799 P.2d at 227. The
bailiff's "guilty, guilty, guilty" statement "touched on an
extremely sensitive issue." Id. at 226; R.247[129]. In turn, it
affected the jurors' ability to assess the credibility of Hale's
alibi defense witnesses with the impartiality that is
constitutionally required. See U.S. Const. amends. VI & XIV;

Utah Const. Art. I, 8§88 10 & 12; Pike, 712 P.2d at 280. The

resulting possibility of improvable juror taint merits a mistrial
in this case. Pike, 712 P.2d at 280. Moreover, mistrial is
required on account of the fact that the remark lends an air of

impropriety, giving rise to a doubt in Hale's mind, and in the
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eyes of the public, that Hale received a fair trial.? Id.

ITI. THE TRIAL COURT ERRED IN DENYING HALE'S MOTION TO
SUPPRESS LEWIS' UNRELIABLE AND TAINTED IDENTIFICATION
TESTIMONY .

The trial erred in denying Hale's motion to suppress the
unreliable and tainted identification evidence because it was
constitutionally unreliable under the totality of the

circumstances. See State v. Ramirez, 817 P.2d 774, 781 (Utah

1991) ("ultimate question to be determined is, whether under the
totality of the circumstances, the identification was reliable");

State v. Parra, 972 P.2d 924, 926-27 (trial court's conclusion

that identification is constitutionally reliable is a mixed
question of law and fact).

Article I, Section 7 of the Utah Constitution guarantees
that, "[n]o person shall be deprived of life, liberty or
property, without due process of law." This provision requires
that eyewitness identification evidence must be reliable under

the totality of the circumstances. See Ramirez, 817 P.2d at 781.

The trial court must preliminarily assess the reliability of

2 nO0f course, incidental or inconsequential contacts will
not give rise to [the Pike] rule." Logan City v. Carlsen, 799
P.2d 224, 226 (Utah App. 1990) (cit