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~ This case camo on for trial on the ¥3rd
dey of May, 1355, before the Honorodle Rey Van
Cott, Jr., Judge, and a Jury. Plaintiff pre=-
sented his case and &t the close of plaintiffts
evidence, defendant noved the ocourt as follows:
(. 54, 58)

"Cumes now the defendant at the conslue
sion of the plaintiff's case and moves the
court for a directed Judgment of no ceuse
of setion in faver of the defendant and
agatnat the plaintiff on the following
grounds and Dox the feollowing reascns:

1. That the plsintiff has wholly
railed wigngugwmwmwtm
pasrt of the Mrmw%w proxinmately
caused the aceident; and
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2. That the evidenve intreduced
mintwr scnclusively end as & ma tw M
established contributory igencs
an the part of the m&m ahpmtw
wately contributed ta the awtdwm B

the injJuries cemplimined of * # & 7

motion aﬁw‘z (R. 55, 56, ﬁ?}

Sponsor

‘ed by the S.J. Quinney Law Library.

"Ladies snid gentlemen, the defendant's
sttornay in this case has made & moticn
te the effect that I should grant &
dirgeted verdiet in thw favor of the
defendsnt snd sgeinst the plaintirf m&
m basls of his motion is that taking

the plaintiff's case as he has presented
1&, St ahows that ho was guilty hmﬂt
of sumiributor m which poolie
mately caused and Snjuries
that has sustained end that the

defandant was not gullty of sty negligence
whish proximately emgmm to that,

"Now under cur law of negligence, &s
you probably have 1ummnmam
of seses st . quimwf is himself
gulilyy butory negligence utileh

pmuly ammwm to the ing
of the event in any able degree
he cannot recover % snothar person,
am that other perscn may haveé

34 m&r. In other womis,
m there sre two | ie that are nege
iigent, the pisintifl and mmm the
gumm't cannet recover, 1aine
A8 cannot recover if he nmmw ga
ﬁﬁutvtﬂf negligence snd the defenisnt
was not.

“m:mmu% xmtmyw
so that you will see for the

ided by the Institute of Museum and Library Services

Library Services ana ed by the Utah State Library.
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agtion that I'm J@mwm these
things sre not but we are
here as mm @t‘ amm to mr Juse
ties, not P there is no
guestion M % ms; isintiss m bean
seversly 1 have cur sym~
pathy for M& that is of no concern
mmmmamxwammg. fa X
mmwmtmwvmmme
ming these satters of negligent cases
are ot to be Jetermined on whe got hurt
or who has the most money, or «ho is &
friend of scmeboly, but they are to be
wwwwuamtmmww
of ome Or both partics invelved and unless
you can gggzwmaetmmmm .
case was guiity negligence which proxie
mately ccntributed to this m‘n uﬂa:s

and this men uds Dot gan
m::u swhiech cantridbu t%a that aeeimm.

and injurics to the plaintiff, the pisine
AL 1an't entitled to recover and mww
mmaumsmmmmu is, in
By opinien could not be uted by &
ressonsble peopls but what plaingice
wmuuwm,atammmm ‘
for this secident. By his own evidence ‘
he was 100, spproxisstely 137 foet away
from the sceme of the scoldent when he
was Jware aga:m J':ee that m.; cay wmm
backing «p o highway & trave
at 2% smiles an hour himsell and he took
hin s off of the sourse that his
vehicle wae traveling for a pericd of time |
from tm tine hs wen Gver th srosawali |
muua%umémmﬁ in when he wee ]

enly A0 or 19 fest from back erd of thie
Riay oprorinstts 180 foet sith pou

W your
mead faced toward the dirvation from
mmmummmwmmwuw@r !
' gonce yoursellf. Ns says there wes i
mmm aMt tm mw W v.mr' ¥
W out, Iu we f fgsume tha
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mmsswammwa
mmmm&. That would be anothar
ump. But that isn't this case,., This
Ban e this ear in view a1l of the time
ae under the law it 49 oy duty, a8 I see
1%, to dismisa this case and m:n the
bt of hia own negligense. As I say,
x matles that mmuum to zrw beosuse
have apent three fourths of the day
llstening to this evidenes. I don't
mmmrmmm with ay decision
or whether you do not, That, of courass,
wfwi@mm%mw muw
What T thinic a¢ this otage of this proe
ummumt:mm@mmx

mx. for the plaintiff and wish that
mmmmmx
reasoning that way then X should
IMaamrwmmmamyxm
sy for no fault of his own and that s
wmmammwmammim
and nothing else

"How with that sxpianstion, ladiess and
gentiemen, I'm going to grent the Jelendi-
ant's motion, which msans that the plaine
tu'f'u ctse is dimmiesed, He has tha
right te eppesal from decision, Qur
Supreme Court iz for pose of redsde
ing this record and to determine whether
they agree or disagree with me on that
premise m scoetines do and they
thmt.mmmw»m%ttxﬂ
is their responeibility and not mine. I
do my duty and let them do theirs, sa
see and as I say it uwwzmmmm
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mmb:w wwm could not disegres
«mah , i:;% mt}w pwzﬂ
wga 89 % my «iatymﬁg grant thelxr
Sotion.

"I want to thenk you t:w youy aﬁm
ti.m to this matter and you will
excused until you sre e 1@.& mm in
another case.

e defendant's motion will be grantesd
wed.» 1 noan M m m ﬁww Vor-
ﬁﬁgt 3. ¥ill be grante

It is from the granting of this wotion
that plsintifl? appesla.
medieal doctor, who teatifisd, wore Bemmard E.
Velgardson, the investigating officer and the
plaintiff himself. Thelr testimony iz substane
tially as follows:

™is ¢ollision cecured on th South utreet
spproximately 137 feet wost of the west curd
line of the intersectiom of 3rd Bist Jtreet
and gth 3outh Jtrest. The time was spproxie
mately 11125 AM,, the morning of October ,

3 the was clear and the street dry ‘
533 B @ A \ ",
Sponsored by the S.J. Quinney Law Libra led by the Institute of Museum and Library Services 7
Library Services by the Utah State Library. )
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Officer Valgardson in his testimony drew &
diagran on the blackboard deseriding the scone
of the collision. Unfortunately sald dlagram
shiieh Officer Veigardson mads said disgram ia
reproduced here and set forth in plaintiff's
brisf at page 20 . Ssid diagrem is self~
axplamatory and is specifically and in detail |
supported by the testimony of both Officer |
Valgardsen end plaintiff. The width of the
street i3 60 feet, divided into tws traffic |
lanes for westbound traffic and two for esste |
bound tralffic, sald traflfic lanes being 10
feet wide. In eddition there is & parking
isne ont esch side of sald street 8 feet wide.
Purther, the esst and west traffic lanes are
divided in the center of the street by & &
foet mectiom. At the time of the cellisioa n
81l of the lsnes were clearly divided by yellow
lines. The point of fmpact wvas ascertained
a8 21 feet south of the north ourd line of
Yth 3outh Street amd 137 feet weat of the 5
east ourd 1ine of 3rd hast B .

the Utah State I/
"ors.
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Plaintiff testified that he wes proceeds

ing west on 9th 3Zcuth Itreet and was treveling
in the traffic lane nearcast the center of the 1
street and that he was procecding spproxisately |
in the center of said traffic lane. That he |
wae in the westerly crosswelk of Hth Scuth
3treet when he [irst cheerved the defendant
backing cut of the parking area in front of
the 3alt Leke Cleaning & Dyeing Co., (3es .
defendant's Exhibita 11, 12 end 13 for view |
of ares in fromt of seid company) and the
rear bamper of defendant's car was aluost

irged Anto the first lane of traffie. (K.
38, 538). Plaintiff upon further examination
eould not state i:finitely whether it was the |
8 reot parking lane or the firut 10 foot trafflic |
lane that Jdefendant's car had emerged into.
Flaintiff teatilied that defendant was backe
ing in & scuthessterly direction, or om sn
engle to go cut into the first lens of trel-
fi¢. (R. 38) Plaintiff wes concerned whether
or not there wan any other treffic ccaing up

Sponsored by the S.J. Quinney Law Library. ided by the Institute of Museum and Library Services
Library Services ana ct, aq ed by the Utah State Library.
Crrors.
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behilnd Him, so he glanced srcund to the year
to see Af there was any other traffic coming
from the rear. (R. 38) At that time plaine
400 was traveling spproximately 25 miles per
hour, (B. 35, 45) when plaintiff turned
arcund he was Rpproximately 15 feet frowm the
rear of defondant's car., He sttempted to
pull his motoreyele to the lsft out of the
wy and 414 pull 1t out of the wey n wery
little before the fmpaet, (R. 39) No part
of the motoreycle came 1n contact with
defendant's car, rather the brunt of the
whole impect wes direetly on plaintiff's right
leg as said leg ceme in contset with the left
rear fender of defendsnt's car. (dee defend-
ant's Exhibits 10, 1A and 18) (R. 4%8) as
shown Iin defendant's Zxhidits 11, 12, snd 13
ths parking area in front of the dalt Lake
Cleaning & Dyeing Co. is recessed 19 leet.
(3ee also Officer Valgardson's diagrem at

poge Q0 of the brief. The west < csawalk
Sponsored by the S.J. Quinney Law Library. ided by the Institute of Museum and Library Services
Library Services ana

ed by the Utah State Library.
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of 9th South Jtreet is clcse to the west
curd 1ine of Ird Rast street. (R. 46)
Flaintiff tsatified thet he travelsd approxle
mttely 120 to 135 faet from the time he first
saw defendant's car until he saw 1t the second
tims, when he wes sppreximately 15 fest away
Prem 36, (R. 50, S1) There was ne tralffic
in fromt of plEANtiff, either going in the
same dirgetion as plaintiff or coming from
the opposite direstion. (R. 88) Officer
Valgardson testiffied that in conversation with
defendiant that defendent stated that he did not
8t sny time priocr o the impast see the pleine
tiff; that he backed out &t & apeed of tio to
three miles per hour and hed started to move
forsard whan the oollislon cssurred, (R, 3u,
31) Piaintiff's testimony was that delandsnt
was still bseking whont the impact cccurred.
(r. 33)

Defendant's Exhibite 11, 12 amd 13, show-
ing ths recesasd parking area in froat of the
elt lake Cleaning & Dyeing £o. were 2¢gepted

Sponsored by the S.J. Quinney Law Library.
Library Services ana
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sclely for the purpose of showing the generael |
area, and nothing elsa. (B, 38) whether
there ware iy oars perked in the recessed i
ares at the time defendent bached cut the i
record 1a silent. *
Az shown in the officer's disgrsan and i
teatinony, alter the lupeact plaintify «as
found 75 feet from the point of impect and
the motoreyels 113 fee$ swsy. As 8 rasult of
sald eollision plaintilf was injured severely.

POIRY X,
DG DEPNNDART'S MOTION FOR A DIRECTED VERDICT
IN PAVOR CF DEFENDANT AND AGAINST PLAINTIFF AT ||
TEE CLOSE OF PLAINTIFF'S TESTIMUNY, i

(2) THERE WA3 SUFFICIENT AND COMPETUNT ,
EVIDENCE SNCWING THAT DEFEMDAN |
GUILTY OF NIOLIGENCE WHICK VA3 THE | |
PROXINATE CAUSE OF PLAINTINY'S ¥

(b) THE EVIDENCE DOLS NOT BHOW A3 A NATIZR | |
OF LAW THAT PLAINTIVF WA3 OUILTY GF |
CONTRIBUTORY MEQLIGENCE WHICH PROXI-
MATELY CAUJED THE INJURISS OP PLAIN-
il AND 3ID QUESTIOR SHOULD HAVE

MITTED 70 THE JURY FOR THEIR

SOLE DETERMINATION,

Sponsored by the S.J. Quir Law Libra led by the Institute of Mus and Library Services
Lihrm:\ Services , adr by the Utah State Libr
Crrors.




ANT'3 MOTION FOR A DIRECTED VERDICT IN FAVOR OF
DEFENDART AND AGAINST FLAINTIFF AT THE CLO3E OF
PLAINTIFF'S TESTINONY,
(n) WAS SUFFICIENT AND COMPETENT
VIDENCE SHOWING THAT DEVENDANT ¥AS

OF REGLIGENCE WHICH WAS THE
PROKINATE CAUSE OF PLADNPIFF'S
INJURIES.

The evidence is undisputed that defendant
backed his car &t m‘mxa cut of 8 19 fout
vecessed parking area in fromt of the 3alt Lake
Cleaning & Dyeing 0o, acroas anm 8 foot pariing |
lane, scross & 10 foot treffic lane and 3 feet
inte the center traffic lone of 9th South 5t.
That tt no tm elther prior to beginning to

back or during sald bascking procedure asd |

defensdant evar zee or hear tha plaintise
spproaching on his motoreyele. Ascording to
0fficer Valgirdson's toatimony defamiant stated
he was usssare of thepresence of plaintife
until plsintiff ecllided with the resr of
defendant®a car., It iz obvicus from mz;e‘ i

Sponsored by the S.J. Quinney Law Library.
Library Services ana

ided by the Institute of Museum and Library Services
ed by the Utah State Library.
Crrors.
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disputed testimony that plaintiff was clearly

visible to be seen had defendant looked and saw

what was there. Jections 43-6+100 and 106, Utah

Code Annwitsted, 1%53, provides
"Yohicle emerging from alley, amw

or bullding--Duty to stop and gmm right-

of wany »=~~The driver of & vehic
& business or residencs district mmng
from an alley, driveway or building shall
stop such is fnmediately prior to
driving w a ammx« or mw tm Mw
walk ares extending mg
or privete MW, w ﬂem tw
rsm-w-mar any padestrian m pay

o wam mmu:tm.

upon
WM 14 thas righte
% maamﬁg::mmsam

weiiion permissible .~«The drivey
of a vehicle shall not back the same unless
such movement coen be made with ressopable
safety and witheut interfering with other
traffic,”

Defendant was negligent in fatling to look
and see the spprosching vehicle of plaintiff,
and in violating the abuve twe seotions of our
code in failing to yisld the right of way, and
in backing when such bascking could not be made
with veasonable safoly, and without interlering
with other treffic,

Sponsored by the S.J. Quinney Law Libra
Library Services

led by the Institute of Museum and Library Services
by the Utah State Library.
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ANT'S NOTION FOR & DIRECTED VERDICT IN PAVOR
T AND AGAINGT PLATNTIVP

‘w %‘!ﬁ mr ?@ﬁ THEIR m %Wﬂ
MINATION,

Flaintifl shen approximetely 120 feet
auny first saw defendant backing intc the
strpet. At that time plalntifi was travels~
ing spprexinmately in the middle of the tralfic
lane nearest the center ' the atrest., Iefendw
ant was emerging from the 19y fm.:éa.mwmw
parking ares in front of the Salt Lake Cloane
ing & Dyelng Company into the sirect,. Plaine
AL upom seeling deflendent Leeking, Ui
around and Jookod to iLhe reEdy Vo ses M there
was any teaffic approacilng Jroa that dlrece
tion, and when he tarmed swcund Jefendand
had vacked soross the B foot parking lane,
the next 10 foot teallic lan® znid &b loss®
B PR EREL A AL PLA TS

Machin ated OCR, 1
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tAFF waa then traveling. Plaintiff stated

in response to the question es to what direc-
tion defendant was backing: “Yes. It wes
backing in what vou might osll s southemsterly

sion in greanting defendant's moticn for &

directed verdict is bmsed upom the conclusion
that plaintiff was gullty of contributory
negligence as & matter of isw, The lower
court in arriving at this comclusicn states:
(R 56, 57)

“s » & 5 gitustion avch as thiz is,
‘m?@pmm. could not be diey
by ¢ reasonable le, tut what this
Aintird wea h Lf to blame, at
m% in pext, for this socident, Ry
his own svidence he was 100, spproxie
mately 137 faet swey from 'bfm acene of
the aseident when he was audre of the
fact that this cear was dbacking up into
the highway. He traveled st 25 wiles
s hour himselfl and he Yook Wiz eyes off
of the course thset his vehisle waa
traveling for a period of time from the
time he went over the crosswalk until he
tuwrned arcund again when he wuae only
10 or 15 feet from the bdack snd of this
sutomobile. Now you can't drive down
approximately 120 feet with

the Institute of Museum and Library Services
e Utah State Library.
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gw head faced toward the direction
rom which you are coming and net be
wilty of pegligence yoursell. He says »
Ure WA mmm nmmm?g m»‘;&m .
_ms

u uaum m 13? m m& m«@n t”&vmm |
down the highwsy at 25 wmiles an hour looke |
ahead and thia car suddenly lurched
from the curd and into his path.

mz would be snother thing, But that
isn't this case. Thiz san has this car
in view all of the time aso under the law
it 18 my duty, as I asee 1%, wamm
this case ond m boare the brunt o7 his
owny negligence.® (emphasis sdded)

It 1s plaintiff's contantion that the H
court cannot say that plaintiff was guilty | i

of negligence as & natter of law, By the
plaintiff's ovn undisputed testimony, when
plaintiff first apprilsed the situation

ion, op ¢ pgle to g out inte the first
W and net as the lower court
assumed, "that defendant was approsching into
plaintiff's path at a nomel rate."™ Thers ia
no evidence in the record to support the lower
court's statement. Plaintilf having once
mmzawmmmtm, d ,,,”,,M;,aqn .

the S.J. Q1
Library Services a 1 by the Utah State Libra
errors.
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sntirely differont lane of traffic than the
one into which defendant was backing

to the rear $o escertain the traffic that was
coming from that direction,
oblivious to any vehicles on the rotd otheyr
thar his own, instead of tamming intc the firat
lane of traffic as his sctiens indigated,
backed clear out imto the center lans of trafe
fic. Assuming that pleintirf's appreisal and
caloulation of defendent's actions and inten- |
ticns were inmcorrect, it cannot be said that |
platntisf because of sald incorrect appraisal t
was guilty of negligence 2s a matter of law, i
That is & question of fact that the court
carmut take from the jJury. It must be rememe ] [
bered that this 1is Bot & two lane highway. a
Ninth South 3Street is & four lane highway, .
sach lape 10 feet wide snd, in addition, an ,l

etght foot parking lane on each sice. Purther, |
defendant ceme out of & 1y foot recessed parke
ing area. Csn this ecurt say that plaintife

was wrong in his appraisel that defendant wes
Secking Qmm 20,809, Lnfa m £Lrst. Aane, of traffic |

1, istered by the Utah State Libra
Mcu 1 ()('R contain errors. 1‘
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That his incorrect Judguent wia 8o grossl
wrong that ho was negligent ss & matter of
law, and that 8 Jurors could arrive at nwe
other conelusicn? It was incusbent upon
plaintirf to sppraise the tralfic situstion
and that 1s Just what plaintiff did. Assume
that trafTic was coming from the rear of plaine
tAff in the firat lane of traffie, the natural
thing would be to move over into plaintiff's
lene of traffic and if they werwe nsay snough
to plaintiff, plaintiff would have to apprise
himselfl of thelr presence, A distance of
320 feet st 25 miles per hour would bs covered
in approximately 3 seconds. Ie it negligence
a3 & matter of law for plaintiff to sppraise
the tralffic t¢ his rear?

Plaintiff upon viewing defendant's vehicle

the second time was confronted with a audden
emargsney and he 434 all that was possible to
extricate himsell from the situation, Plaine
tiff had the right to assume until he knew to
the contrary that defendant would chey the Law
and. would, m mmm m.m the . approaching

nd Technology Act, administered by the Utah State Libra
’ICIL'/?IH( ated OC R “ontain errors.
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traffic, which was plainly and obviously in
view had the delendant looked.
BLASHPIELD, ENCYCLOPEDIA OF AUTC LAW AND
mmp Vol, 2, par. 1105, page %ﬁfﬁ, states:
"An Wﬁm motorist on the uwz-»
w, nmm anothar backing towsrd
ed to assune mt tm
:mﬁw operate his outomol
mmmﬁm (3@) mmm
right to bellieve that such driver will

respect Wls yight of way and ye &
mmrwmmw(%

(39) guwm v, mm. 285
iﬂm -
3T Eater v, waggtl'; 182 & W; 1% vt.
(10) ia: - Guitwood v. King, App., 155

L ]

In the cane of MARTIN V, STEVENS, 243 P
24 TH7, T4G, TSO5 __ Utsh __, the court
statens

o 15 ususiny for the Jayory Pegii-
gence y for ury and
eaurt should be reluctant to tale oone
sideration of this gquestion from it.
Hlelson v, Mauchier, Utah 002 P @4 57;
Tocmer's setste v, Unlon Pacific Iniliw
road Co, Vtah, 230 P 24 167, The
xgh resaions in those cases are in socord
Tha'rignt 35 e v fury Snould b
2 ury should e

safeguarded, Before % lesun gﬁ' cintrdie
WWW negl talen m tm

s tha QWWM barden wf ™
(n) that vzmtui; wEg :

d by the Institute of Museuntand Library Services

by the Utah State Libr
CIrOr'S.
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comtributory negligence, {v) that
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