
Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (pre-1965)

1955

Teddy B. Covington v. Mont C. Carpenter : Brief of
Appellant
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc1

Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.
McCullough, Boyce & McCullough; Attorneys for Plaintiff and Appellant;

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact
hunterlawlibrary@byu.edu.

Recommended Citation
Brief of Appellant, Covington v. Carpenter, No. 8386 (Utah Supreme Court, 1955).
https://digitalcommons.law.byu.edu/uofu_sc1/2402

https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F2402&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F2402&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F2402&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F2402&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1/2402?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F2402&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu


IN THE SUPREME COURT OF THE STATE OF UTAH 
....- -.·.~.i.·. __ Lt.·.· ~i~.1 u··:, "; - - - - - - - - -3. i.. ~ _r __ .,. JL,!J 

TEDDY B. COVINGTON, by his 
guardian ad li tern, Mrs. J... :- _____ .:. .. ------·~---~~ ··~"';4 
B. Covington, C/<.:rl:'., Su~w-eme Cou.r~·l c~~:.: 

Plaintiff and Appellant, 

v. 

MONT C • CARPENTER, 
rr.--.···· ···lo f . ·, . $ ~ \ 

Defendant and Respondent, f[~~ 2 1 1956 
u·:i Ln;'t :;a 

U. of U. 

BRIEF OF APPELLANT 

McCullough, Boyce & McCullough 
Attorneys for Plaintiff and 

Appellant, 417 Kearns Bldg., 
Salt Lake City 1, Utah 
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ft ia tTca the pw:lt1ftl ot t~U.a. mot.lOft 
U.\ p1allrttn .,,ala. 

._. tl8l7 ·twe wltaeuu, otb8r -. u. 
Dt4toal ~oet.c"Jr, ttlt\o tMtU1ect. were lie~ z. 
fal.pr4aoa, tile 1Jweat1ptial ettl.cer .~Aftd the 

plalrltttt b,_.lt. 'lbelr tuttaonr 1a au1Mtaft• 

Ull.l.J' aa to11Mta.a 

~!'de ooU1a1ce oee~. Oft 9WI SOUth .::Jtl'1tet 

...,. ... ,.17 137 '"' _., ot the weet ottltt 

llae ot tM 18\erMotlea ot ~: •. $t .street 

lad SJtb ao.tb ave.t •. tne t!Jie-.. IIPAtal• 

•'-17 llJQ A.M.,. ·ttw ao.mln; ot October 3, 

115)1 tbe dar' na olea~ a.Dd the ''"*' dey·. 

I 

I 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



••• 

ottteer-· ~ 1D biB te•tllloiW 4nhl • 

4lape oa ttM tf~U'd •••••U.tlll -... ec.­
of .. ••lllaifa. ~-lJ' ..u 41&sftlm 

- .. , -~- ............. ,....,., traa 

llld.Ob OttiMP ._,.._ _., Mid 4taplll le 

~taeed beN aDS .. , fOfttl Ul p1ai~Jtltt 'a 

M1.et at .,... . 20 • aw A••-~ u Mlt• 
Fill ~"111111Q 

uplallltoJr;r .a ill .... itleal17 .. 1a detail 

~ tw -. teatSaoar ot llota OtttHr 

~- Md tJ,aiat.Ut. !be wl4Gl ~ -.. 

.,,.., u 60 ,.... tll9Ue4 ia\0 two t.ftlltio 

~ •~• ...ad 'ftltlo 1 ... .,. ... 10 

r .. , wWe. Ia U41t-1ea tUN u a flU4Cia& 

1Ule • eub etde ot •t4 .,,.., 8 t•tr wide. 

~-,.~ tile ... , end W~ "'"10 .l.Mtel &N 

dlvlde4 &a t*e eeatu et the •treet _,. a 4 

tOfltt ,..., ... ''the_ ... , tM· .. l.lS.l-.. 

au ., \be 1 ........ e1eul7 41'f'14ed .,. tellow 

llM.a. 1M JtOIM of lltpaet waa MG\WtalMd 

• 11 teet aouth ot tke· nonb •·flll"b liM et 

9tll SOUth ftrrMt 8ltd 131 t•t ~weat ttl the 

eut o•J'b liM of 31"4 r..t IJt:NU. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



---~----------------~----------------... 
• I • 

tlalatltt \eatttl....S that be wu , ....... 

tlta \felt Oft ~ lOUth Mftlet eat wa b&Wllal 

1D ··ttw '-11lrt1o laM· M&reet tbe oeat$r ot the 

sa-t .aad tbat he was prooH4JIJI approa1Ciatoll' 

1ft tu oeat.J' ot .aaid battle ltlal. tttat be 

waa Ia tbtJ weaterlJ c~ ot ~tb ~utb 

iiftet ... be flftt o~JH~ the det~ 

beoktaw .,., ot u.- PIRidlta ·~ u treat or 
ttw aal\ LI1Ce C1._1D& • QreiD& eo •• (see 

..,_.. .. , •• l&b!b1b 11, ll ... 13 to~ new 

i 

I ! 

~ . 

!i : 

ot area Ia t~t et hi4 e....,-) ..s u. : 1 

nar lrilltler of defeadaat'e oar~ aliiMt 

~ lDSo ._ tint laM ot tn.tts.o. (1. 

;&, 49). flata\1tt ..- ttlrtber ~1aat1on 

OOG14. DOt state .J~ttalte17 wtle~r it ~~~ the 

8 .toot~ lane _..the· tt.rat 10 too-t \rattle ! 

1.,. tbat deffMdam •a •~ had. ..,.,.tad s.n•o. 
fla1atUt t.Mt1t1«1 Vtat d.ef .... tl w.u l\eek• 

UC sa a ..... ._....,,..,.,. dlftettca. or oa aa 

8Dil• to ao oat SAto tu tlat laM ot t.r-
tl•· (Jl. 38) tlaSMUt -. cone•m.4 -.\be.:~· 

or aot. tb.eft wu _, ottutt• t.rettte ·COIIlre. uo 
I ~~ 
I 

j 

I 1 

i 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



-,.-...-------~---------

..... 
behiftd bla, 30 " ~ ~ , .. tM ·~ 

to eee tt ~ .. vu &Ill other t.atfto eoatas 
,_ the ft&r. (1. 31) ., tt\at time fllda• 

tltt .., ,,.,.uaa ~te17 as atl• ,er 

twNr. (1. 3t1 :.s) llleD pl&Ultltt 'u11WKt 

&rOdlld • waa ~te17 lJ teet t,_ the 

:rear ot ut..aat '• oar. Be attompwt to 

flll1 Me ~1· to - utt Gilt ., - I• 

_,. llld dtd pull lt 0\tt ot ttle _,. a 'ft%7 
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hca s.t. (a .• "• 51) \beN .... eo tftlftu 

1ll hoM ot tlalllt1tt, ettbettiOiDC la tfte 

.... tU.s.etlae •• plaillt1tf' or eaaiDC h'Ga 

.. CJII!P081M 41Nett•• (a. Jt9) cttlHI' 
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fOJWWa.N ..... tbe 00111a1oa. ~ .... 4. : (ft. 3tJ, 
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wu at111 IJ&eklfta Whet\ 'tM ~t OCC\I~ftd. 

(a. 35) 

Jet~·· ~1- 11, 12 ... 13, ilbow'• 
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lMe, ao.roe• • 10 toot t.Nttlo laM an4 3 teet 

la'- ._. • ..._. uattte 18M et ta **tb st. 
lftat at ao tt.e eitbe':r pnor to· M&IM1DI •• 

taatlc 01' ........ ea1it --- PNOetdN 414 

clet..aat ewr eee or boa"' tr.,. p1amtur 

..,....,..,. oa hls aotorQ'Ole. Aeoo:.,~tea to 

tttlc.er ~·· te•tllttlnr a.t...a.• •tat.Gd 

be wu ...,.re ot tbepNeecce ot plalat,1tt 

\lltll plata'ltt oo111ded w1tb. tM ••~· ot 

Get~ • a oar. lt 1a oWlO\ia t:..a tt\·:~ ua-
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4laJNted. teat~ Ulat- plalatUt wae cle~WlJ 

~t.n· to be heR bad ~-' l~ aDd ... 

what wu ....... leetleat tll.a-100 ad loti, .... 

Code ANIOtaM4., 1!153, p~evtdet 

"Yeblcl.e ... .- ,.., al.ler, 4f'lv~ I 

or btlUdJ.Da-_____ -~-•-__ tg _to -••_ 11114 _ rs._ _ _ 1 ___ 4 rlab_ t• 
ot~.__... -drlw. ot a ~~· Vitbta 
a lMialDel& w M•Weac• district t'1111'4e~ 
,.,._ - ta all-:~1 _ d"-YetM7_ - _- 01* 'Dulld1DI •ball 
...... Whlele ua.dtatel, , ..... to 
drivllll oate a eldewalk or into the tt«e­
..UC ,.. exwaillal ac--~ an; &lle...,. 
OP priftte dl'l~* and aball Jte14 the I 
~--- to an, .... ~ rut.., be 
... ....., -. 11'9014 eo11tJJlon. aDd_ upon 
-~·the ~ aball. Jteld tb8 riabt­
f4-vt~.7 to all Yeb.telea appf'Oaebinl on •aid 

~·· 
~··ttttea ~t.tale-.--tbe 4rtve:­

ot a ftllt.oie 111all not back tt\e aame JMJleaa 
auob 110¥-t O&l'i M l8de wltt& reNODI.'ble ..,_.,aid wttaout tate . .re . .-. wl\b othe~ ! 

t.atft.e. ft 

Dareedaftt waa M81JaeDt 1ft faUtna to look 

tad ue the .,....lnl vebiole et 'l&t.a\ltt, 
I ! earl iA Ylolattna the a1)o'ftt two eeet.t.OM ot our , , 

·lOde sa tal.UJt& to Ji•W tbe Habt of ~, .00 

1ft ltaoldltl -.a •uoh bac'J&lnfl cou14 a.ot 'be aada 

Wlth ~e&a.-llle eatotar, ID:l wltllout s.nterterlQs 

with ot.I'Mw 'N.ttu. 

--~--- -~~----------l....L... 
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Sl W!DIIIlE J)I.I,S .lOY SOW At A 
Mft.lft OP LAtl tiiAW PLlDIIIJ9 WAS 
GVlllfY Of' - IBILIQIJC:I 
WKIQ! ,_IDIA4f&Y CA118D &I 
J'II.'JURDS OP ftAiftlr# A.ID Ml» 
..,.., a!IOULD RAY.~ fiD JU841TfiD 
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...... • ., that , .. pl&18.1tf ... tn,.vel• 
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laDe fltii,:Nfft the O«<iet.l c~.f· U. atl'ftt. ilot.md• 

11'&t wu ._ ... h<M ~ 19 f'o,.L rtc~aa-.d 

talidlla u• 1a hoat o!' U.. lel,t Lake Cl%1M­

Sitl It ll'*1nl e...-.~ !Dto ._ t~i.a-et~Jt. Plain• 

ttrt upoa ~ tAef~aot QMldAtJ. '~:;,r·!wtl 

aroua4 ..-.4 loo&cod to tb.;~: ~ t;.o JNe it there 

was ..,. '-"" app~h:.Lnt; rr~~~j tA-.t iJi:~c­

tlCil• and wbc bo tumid WOtlfltl qffndaat 

bad \'Ja0Jco4 aoroa• the I toot~~~~ l.fWI, 

the neat 10 toet tM:L•ti~ laM ~lei at l~~~;• 

€''•. __ ..... ,;~~""·----~.lll"iiiiHHi~-----------
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tltt •• tba tftl'WtllftS. P1alat1tt atate« 
bl N.,_.. to taa quuUoa as to wbal d.iJ'ee• 

tsoa deteftdaD• wu llMldlal# "Y••· It HaG 

bMtdiJI til ... , ~· ~t tall & ......... 1,. 

41recttca, tn on an Gftlle.SS.8 1·~9ft &lli,,:IJr 
aa! ~liM 2r ,t!lltu.• 

fte mala •" ol .,_. lfAfel" eoun•s deei• 

atOll sa ~uc ~, ......... aot'toa , ... 

4lreote4 WNSIJt la Uled _. ttle OQM1Wii:Oa 

the' plamtlft wea pUt7 ot oaft~bu·tor; 

lle811seDN •• a -~ ot laJf. lbe love.­
cOiWt 1n arri.vtq at tbb .._1u.a.1GD ste.teas 

(ll. "' !11) 
"• • • a •ttaa,ioa 4tUA)b u thia u. 

a. ., optaloa, ..a.t not. '* u~ 

=
nt~le people. but what tble 
lltt vaa ~t \o blame, at _. 1ft,_.., tor tbia aoeldeat. If' 

.Mtt own av14Amoe be -. lop, ·~­•'-lr 1ST teet awa, t:rr.a ._ aoena ot 
tile ueldelrt wtlen be wa.- awat~e ot tbe 
tact that thte e.ar vu backtas up t:nto 
-. htstwar. Be v.w;lefl at i5 lllla'.t 
1ft hour tdaeelt ana be took bb .,.. ott 
ot tt\e otNrse that hie Yel\lcle wu 
'"ft.liDI fort- a peftAd ot tt.me from tbe 
ts.e he weat over ._ OJ!'06.-al.lc tat11 he 
~ aroua:l aplft ...... he , •• Cftl;v 
10 or 1t teet t~W~ tJw 'baotc ea.d ot ttala 
..n..-u •• JJow 1/fltl can•t 4nve down 
a~ &fPI'OXiJia.leJ., .laO let\ wltb 

I 

i ! 
:IIi 
' I 
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\Oiwa•v.r..lll>H \ban U be tl8d ~ travellfte 
down tbe -~ at a' aile& an bQure look• 
1na abe&d aft4 tft18 ear IU4dealy lU.Nhed , 
wi fl'(d the c~ an4 1ato hla path. 
*lt\at would be arwtber tttU.. But that 
ua' t tM.• ceae. fb.le 11111 bU tb1a car 
1ft vlew au ot tbe titM ao und•r the 1&~~ 
'' u nw ...... l ... l,,, tO 4lara1aa 
thla cue flfttl u NaN the tmmt of b1a 
owe ne&llaeaee.• (empba81e etl484) 

It la plala,ltf •a contettoft \bat tbe 

oO\U'\ 081lft0t aa:r tnat plalftt1tt was aut.lt7 

ot ftelll&ence u a matter or law. llY the 

plaiatltt'• own \lftell.al*teti , •• ,.,.,., ·When 

pla1nt1tt tlret ·appralMd the sltutlcn 

U(ta!!PS 91 !a!O!WJII.!i I 191thUtl!!11 ;3&rsc­

t&9Da 0£ 99 e &it. tc 12 xst mt, !M :t''&r.~1t 

lgs fl "'D£t&&• al\4 not u the lower oourt 

!'199!~, "tbat dOte~ wu approaohina into 

pl.a1nt1tt • a path at a rwnaal ftlte. • tttere 11 

ac eVidenCe 1ft the t..coro to euppo:rt the lowe,r 

court • a •tatemmt. Pla!Atitt h.a.Virll <moe 

appra1a.e<l the •'"--'lOB., ftl'l4 trawlq iA aa 

~ 
!: i 

~ .. ' ·.l [! 

~ I 

I i 

I . 
i 

I I 

I 
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lfl*lftlJ' dutewnt laae ot tnttic tMD the 

one t.nto wn1eb aettmdallt waa ...... , 1~ 

• -. zreu to aaoerta~D. tbe u.ttlc that waa 

••Sac troa that dbeet1GB. !be 4e.tea4aat. 

obllnoa to .., ~lee oa the "*'· ·~ 
than bl• own, t.awteed ot ~ lAte the tS.nt 

laM ot tft.ftle u tWI •• ,,.. tatle•tet• 
baotce4 elar out late the oenter lame ot Vtt• 

tlo. uatai~t~ tut plauas.tt•• apfN.inl and 1 : 

caloulatlca ot detenttant'• MUOM and ·tatea­

tlODa were taoo...e~, it eemot be ..U that 

plalaUtt beoaua ot uu 1Deorreot .,n.la&l 

waa CG11-. ot M&1t.aeaee aa a matter ot law. 

that le a cp&eetlCD ot tact. UU\t tM OO\IJ"t; 

camot ta1ce from the 4\117. It 111at be roaem• 

1Mred tt.at tala u aot a two luw hlabw&J. 

11nth IOU.tb street l8 a toal' laDe bl&bwat. 

each 18M 10 tee\ wide ....a. sa &44l'tle, an 

•ilh' toot·~ laDe oa eacb e1ae. 1\artber, : 

detentlant eame Otlt. of • 1~ too\ reeeeaed pan&-

1111 area. CaD thu oou--t ._ that plala\ltt 

... wrona la b.le ~ .. , 4et-.tent ... 

IIMldnl out to ao lnto tbe tlNt laae or \ftl'fl( 

I 
I 

I 
i 
I 

. ' 
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• lT • 

._, b1a 1AO:orrec' .,...._, wu so poe811' 

WJiODI that be waa l'lelltaeat u a matter ot 

latff and tba,t 8 JtU'OH l.al<l &JTift &t DO 

other coaolwsS.C.·t 1t wu ... _.,upon 
pl&iatltt w appralae the tnt.tt1e a1tuat1oa 

aa4 Uta\ u Jwat what p1UI\,Ut· cttt. Aa.._ 

that b'atf1o was cCII1d.DI traa tM :rear ot plata• 

tift sa Ute tiNt laae ot vattle, the natural 

ttUrc w01&14 lHJ to aove over into tldatltt • • 

laDe ol tratttc &ftC1 U tbe7 were Mar ~ 

to pl&latltf • platatltt would u• tc atPriae 

td.uelt ot their pN,a.nce. A .Slatau\oe ot 

120 teet at 25 au•• te~" b.ow.' llfOG14 be eovered 

ill appro&lliD'-tlJ 3 •c~a. Ia 1\ Dl&li&eaoe 

u a ll&tteJt ot law tor pl&lntltt to QPniM 

tbe trattlc to ble ~Mrt 

l 

I : 

I 
I I 

flalatltf u.poa vlewlftl 4ettedDt'• Yeb1cle: 

tile ..,.oad ttae was ooati'OIIted w1tb a aUdden 

etaetp1107 ancs be dl4 all that wae poae1b1• to 

utrleate billaelt tra tbe ··s.\uat1on·· rtaln·• 

tUt bad 'ttle ~t to HINIM .mt11 be knew to 

the ooatrarv tha\ detetldant WG\11,4 oMJt the 1aw 

8ft4 WOQ14 bet ll\tet'Jteft ·vttb the "'""'*inl 

I I 
I 
I 
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wattle, 1ttdcb VU· pla1817 and olrft.oua~ fA 

Y1ew had ..... , ..... , lOOked. 

&A_,IILB, IIICYCLOJDIA Of# AftO LAW ARD 

~ 
l: 
l 

IIi 
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c.oat"1butor"' aeal~1 and (b) that . 
•ueb MallleM6 ,_....,_t.J¥ CODtrlbut.l 
to ~ebis CNa iftJU.%7# _.,be •t, lad 
eotabluhed wltb M&Ob e.nalft"' tbat 
~le a1Jx\a eoW.d not tlnd ·to the 

the J~\ c.~:... the· l:lHer· <:H.)~ $t\OUlcl be 

NYened. fOI! the ~Nt.4"'-'·> tat t'$rtb hif.~·;r.t·U\at.,;v(,~, 

and tM lowr2:r court .1r•:tt.~t•d t(\ !trA:nt a M\ll 

\Ral. 
Re~V\11~: aubm1tted, 

MeC"lleup., Bo700 14 

*i~o;f;f :r=t,.~r 
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