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In the Supreme Court of the
State of Utah

PROVO BENCH CANAL AND IRRIGA-
TION COMPANY, a corporation, et al,
Plaintiffs and Respondents,

V.
NOS.

HAROLD A. LINKE, as State Engineer of 8390 AND
the State of Utah (successor in office of 8391
Ed H. Watson, former State Engineer of
the State of Utah), and UNITED STATES
OF AMERICA, through its Bureau of Rec-
lamation, Department of the Interior,
Defendants and Appellants.

Answer lo Brief of the United States of America
in Support of Petition for Rehearing

INTRODUCTION

The plaintiffs and respondents will first answer the
Petition for a Rehearing and the brief in support thereof
filed by the United States of America, and thereafter sub-
mit their Cross-Petition for a Rehearing and brief in sup-
port thereof.
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In its Petition for a Rehearing, and in its brief, the
United States certainly does no more than reiterate the
same contentions that were made in its brief in support of
its most recent appeal to this Court; Provo Bench Canal
and Irrigation Company, a corporation, et al, v. Harold A.
Linke, et al, 296 P. 2d 723. At the argument on that ap-
peal the matters now brought up on the Petition for a Re-
hearing, although mentioned in the brief of the United
States, were not argued by its representatives who argued
the appeal on its behalf. In fact, it would appear to one
that the United States had abandoned this portion of its
contention in its appeal to reverse the decision of the Dis-
trict Court. In his argument before this Court, Mr. William
H. Veeder, appearing for the United States, limited his con-
tentions to an assertion that the decision of the Fourth Dis-
trict Court should be reversed, and that the applications
to appropriate water, filed before the State Engineer, should
be approved to the extent of 9.33 c.f.s. We are now again
confronted with the contention of the United States that
the provisions of Decree in Civil Action of 2888 the Fourth
Judicial District Court should be entirely disregarded, and
that the contracts and agreements upon which such decree
was based, should be abrogated.

Although we feel that the contentions of the United
States were fully answered in the two decisions of this
Court dealing with the matter heretofore reported: United
States vs. District Court, Utah , 238 Pac. 2d
1132 (1951), and United States vs. District Court,
Utah___ | 242 Pac. 2d 774 (1952), in view of the con-

tinued assertions of the United States we wish to review’

briefly a pertinent part of the record of this case.
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FACTS

On June 12, 1945, the United States, through its Bu-
reau of Reclamation, filed applications A-1902, and A-1903,
with the State Engineer of the State of Utah, seeking to
change the point of diversion and place and nature of use
of approximately 53 c.f.s. of water claimed to have been
purchased from certain owners of the right to use such
waters under Decree 2888, supra.

Such applications were protested by the Provo Bench
Canal and Irrigation Company, Provo City, and approxi-.
mately ten other irrigation companies.

A hearing was had before the State Engineer, and in
the progress of said hearing, counsel for the United States,
in view of the evidence submitted, amended said applica-
tions with the ¢onsent of the State Engineer, so that in-
stead of claiming approximately 53 c.f.s., reduced such
claim to approximately 12 c.f.s. on both applications, and
as thus amended, said applications were, on February 28,
1949, approved.

Plaintiffs and respondents appealed the decision ap-
proving such applications to the District Court of the Fourth
Judicial District, such appeals being filed on or about April
28, 1949. No appeals or objections to the decision of the
State Engineer were filed, or made by the United States or
its counsel.

Before the answers of the United States were filed,
the United States, acting through the United States Attor-
ney, Scott M. Matheson, filed before the United States Dis-
trict Court for Utah petitions to have the cases removed
to such court. The petitions for removal were denied.
These petitions for removal were filed on or about August
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16, 1949. The cases were remanded to the District Court
of the Fourth Judicial District, by order of the United
States District Court, on October 31, 1949.

On or about October 31, 1949, in the District Court
of the Fourth Judicial District, motions to dismiss in the
two cases were filed by Scott M. Matheson, United States
Attorney, acting for and on behalf of the United States.
The alleged basis for such motions was that the United
States had not consented to be sued therein.

Upon the denial of the motions by the Fourth District
Court, the United States filed original proceedings with the
Supreme Court of the State of Utah to prevent the Fourth
District Court from taking jurisdiction of the appeal from
the decisions of the State Engineer. The matter was de-
cided by the Supreme Court as reported in the case United
States vs. District Court, Utah 238 P. 2d
1132 (1951), supra. Subsequently a petition for a rehear-
ing was filed by the plaintiffs, and the action of the Su-
preme Court is reported in 242 P. 2d 774 (1952) supra.
William H. Veeder, one of the representatives of the United
States, who appears in the petition for a rehearing herein,
appeared in the latter matter before the Supreme Court.

On or about December 15, 1952, the United States,
acting through the United States Attorney, filed with the
District Court of the Fourth Judicial District answers in
the two cases.

The cases were set for trial October 26, 1953, before
the District Court of the Fourth Judicial District. As
shown by the letter from J. Lee Rankin, Assistant Attor-
ney General of the United States, dated October 7, 1953,
quoted on pages 59 to 61 of the Brief of the United States,
filed in the appeal of this matter, which was decided by the
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Supreme Court on May 1, 1956, A. Pratt Kesler, United
States Attorney of Utah, was authorized to have Mr. E. J.
Skeen, who had represented the United States Bureau of
Reclamation in filing the original applications before the
State Engineer, and in the hearings in respect thereto, to
help Mr. Kesler in representing the United States in the
hearing of the matter set for trial. Part of the language
of the letter from Mr. Rankin, dated October 7, 1953, is
quoted as follows:

“This will refer to the above entitled matter and
to your letter of October 2, 1953, relating to it. In
your conversation with Mr. Veeder, of the Department,
you inquired as to whether Mr. E. J. Skeen, Attorney,
Bureau of Reclamation, could be authorized to repre-
sent the United States of America in this action, which
is to come on for trial October 26, 1953. In the opinion
of the Department, the responsibility for the protec-
tion of the interests of the United States and any ap-
pearance on its behalf in this cause must necessarily
rest with and be made by you. You, however, are au-
thorized to have Mr. Skeen assist you in representing
the United States.——"

Then there follows in such letter instructions as to how
the United States Attorney should proceed in filing mo-
tions to strike, etc.

On October 9, 1953, Motions to Strike in the two cases
were filed by A. Pratt Kesler, United States Attorney, and
E. J. Skeen, apparently representing the United States.

The cases were consolidated for trial and were tried
beginning October 28, 1953, and continued from day to day
until January 7, 1954, and consumed approximately eleven
days of trial. Mr. Kesler, United States Attorney, appeared
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at every day of the trial, although Mr. Skeen was most ac-
tive in presenting the matter before the Court, and in in-
terrogating the witnesses.

At the conclusion of the evidence, each of the parties
was requested to submit briefs to the Court, but after long
delays, the United States refused to do so although Mr.
Skeen had prepared a brief but was refused permission by
the United States to file the same. The brief was subse-
quently adopted and filed by Mr. Fisher Harris as Amicus
Curiae.

It was not until the last day of September, 1954, that
the United States began filing motions and suggestions, in
order to have the cases reopened to take further evidence,
or to remand the cases to the office of the State Engineer,
to allow the United States to amend its applications.

ARGUMENT

The Petition for a Rehearing of the United States seems
to be based upon three main contentions.

1. The United States claims an erroneous construc-
tion of Decree 2888, Civil.

2, That an unauthorized official of the United States
stipulated away valuable rights of the United States, which
it did not have a right to do.

3. That to allow the United States to change the point
of diversion and place of use of 52.492 c.f.s. would not im-
pair the vested rights of plaintiffs and respondents.

1. Was there an erroneous construction of 2888 Civil?

While the United States in its brief in support of a Pe-
tition makes the bald assertion that the Court has misin-
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terpreted the provisions of Decree 2888, and infers that the
change of point of diversion and place of use of 52.492 c.f.s.
of water could be made without impairing vested rights if
the decree were properly interpreted, nowhere in their brief
can there be found anything other than the unsupported
conclusion that neither the Supreme Court nor the District
Court of the Fourth Judicial District interpreted the de-
cree right.

Of course, as asserted in the brief of the respondents,
it is the respondents’ claim that a proper interpretation of
the decree would prevent the change of the point of diver-
sion and place of use of all the 52.492 c.f.s.; and assert as
the reasons therefor that the decree is res judicata, and that
to allow such change would be an impairment of the obli-
gation of contracts. The respondents appealed from the de-
cisions of the State Engineer approving the applications
for a change of point of diversion and place of use for ap-
proximately 12 c.f.s. of water. The United States did not
appeal from such decisions, and should now be barred in
this proceeding. Smith v. Sanders, 189 P. 2d 701; United
States v. District Court, 238 P. 2d 1132, supra; United States
vs. District Court, 242 P. 2d 774, supra. Counsel for the
United States alludes on page 16 of their brief to a claimed
‘“vast influx” of water into the Utah Lake area. We can-
not understand how any influx of water into the Utah Lake
area could in any way be determinative or in any way per-
suasive in this case. Counsel also refers to “hundreds of
thousands of acre-feet of water from foreign watersheds”
which are allegedly imported into Provo River Valley, and
infers that such water may be made available to the plain-
tiffs and respondents. Certainly this Court knows that any
part of such water which is made available from foreign
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watersheds for the plaintiffs and respondents is bought and
paid for by the respondents, and speculation that some of
such water might get to the respondents through seepage
or from any other imaginative source would have no basis
in this proceeding. As stated on page 36 in the brief of
Amicus Curiae, “Such demonstration could not possibly be
of any significance to the hearing before the State Engineer
or before the District Court.” The District Court, and this
Honorable Court, we assert, were correct in holding that
Decree 2888 was binding on the United States as well as on
the predecessors in interest of the United States; but, of
course, the respondents claim that Decree 2888 should not
have been limited as it was by this Court.

2. No official of the United States or any other offi-
cial stipulated away any rights of the United States.

It is hard to believe from the record of the proceed-
ings that went on for five years, that the office of the At-
torney General of the United States did not know what was
going on. Be that as it may, the applications for change
were amended to conform to the theory of the representa-
tives of the United States, and before the District Court,
reductions were allowed when from the evidence it ap-
peared that even a lesser amount of water would be saved
from loss through evaporation and transpiration. See pages
17 to 21, inclusive, of respondents’ brief on the appeal here-
in. Further, as observed on page 31 of the brief of Amicus
Curiae: “There was no surrender of rights, as Messrs' Vee-
der and Rankin assert. No more was done than to limit
the amount of water approval of the change of which was
sought by certain applications; and if the Attorney Gen-
eral of the United States can bring himself to do so, he and
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his assistants are still free to claim the remainder.” We
suppose that there is nothing to prevent the office of the
Attorney General, except possibly some administrative pro-
cedure, from filing an application to change the point of di-
version and place of use of the balance of the water belong-
ing to plaintiffs and respondents. We cannot think, how-
ever, that there is any possible theory on which such appli-
cations could be granted.

3. Would it impair the vested rights of the plaintiffs
and respondents to allow the change of point of diversion
and place of use of 52.492 c.f.s. of water, or a part thereof
in excess of 9.33 c.f.s.?

How can the United States seriously contend, as they
do in their brief, that to deprive the respondents of water
in excess of 9.33 c.f.s. would not interfere with the vested
rights of respondents?

Even taking Decree 2888 in its interpretation most fa-
vorable to the United States to allow the change to the ex-
tent of 9.33 c.f.s., certainly to allow the change of the point
of diversion or the place of use of any water in excess of
9.33 cf.s. would without question interfere with vested
rights of the respondents. In Civil Case No. 2888, entitled
Provo Reservoir Company, a corporation, vs. Provo City,
a municipal corporation, et al, in which case the rights to
the use of the water of Provo River by the predecessors in
interest of the United States were adjudicated, it was es-
tablished that the predecessors in interest of the respond-
ents had a first and primary right to the waters of the
Provo River by reason of prior applications, and that the
rights of the predecessors in interest of the United States in
Wasatch County were subsequent and inferior to such
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rights; but that in order to promote the general interests
of the land of the water users in Wasatch and Utah Coun-
ties, it was stipulated by all parties concerned, and decreed
by the Court, that the Wasatch County interests mentioned
might divert water from Provo River to the extent of their
needs in accordance with said decree without proration with
the respondents and their predecessors in interest, provided
that none of the parties, the predecessors in interest of the
United States, would at any time use the said water upon
any other lands than those irrigated thereby, so as to cause
any of the seepage or drainage therefrom to be diverted
away from the channel of Provo River.

The Decree, in 2888, supra, based upon the stipulation
and relinquishment of the priority of the Utah Valley users
in consideration of the agreement that the water in Wa-
satch Valley would not be used on different lands so as to
prevent the seepage from being available to Utah Valley
users, provides among other things as follows:

“116. It is further ordered, adjudged, and decreed, that
for the purpose of maintaining the volume of flow of
Provo River available for use of the parties, and to
maintain to the parties hereto the respective rights
herein awarded and decreed, none of the parties shall
change the place of use of said water so as to cause
the seepage or drainage therefrom to be diverted away
from the channel of said river, or canals, or from the
lands heretofore irrigated thereby.”

While respondents assert, and as is further discussed
in the respondents’ Cross Petition for a Rehearing herein,
the decree should be interpreted to include all of the water
that was heretofore used on the land now inundated by the
Deer Creek Reservoir, including that consumptively used

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



11

through evaporation and transpiration, the Supreme Court
in this case in its decision filed May 1, 1956, Provo Bench
Canal and Irrigation Company, et al, vs. Linke, 296 P. 2d
723, has interpreted the decree to mean that the point of
diversion and place of use of only that water which, prior
to the building of the Deer Creek Dam, was not consump-
tively used, could not be changed, and held that applications
to change the point of diversion and place of use of the wa-
ter consumptively used through evaporation and transpira-
tion prior to the building of the Deer Creek Dam sohuld be
approved. Judge Wade, in his opinion filed on May 1, 1956,
stated:

“The water rights determination (Decree 2888)
does not forbid a change in the place of use of such wa-
ters. It only forbids such change as will divert the seep-
age and drainage from such use from the channel of
the river or from the lands previously irrigated by such
seepage or drainage. It merely expressly limits the
right to change the place of use to the same extent as
such right is limited by our statutes and by common law
of western irrigation. In other words, it simply pro-
hibits such change as will impair the vested rights of
others. It deals only with a change which will divert
away from the river channel or the lands previously
irrigated thereby the seepage and drainage from such
use. It does not award to plaintiffs the right to the
use of the waters which under the older use would have
been completely consumed, but merely that they re-
tain the same right to the use of these waters as they
would have had if no change had been made. As pre-
viously pointed out, this is exactly the rights which they
have under the change caused by the construction of
the reservoir.”

As Justice Wade has pointed out, to allow a change of
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any of the water not consumed by evaporation and trans-
piration under pre-reservoir conditions to divert away from
the channel the seepage and run-off thereof, would be an
interference with the vested rights of the respondents as
granted under Decree 2888.

CONCLUSION

The respondents have attempted to answer the points
asserted by the United States with the statement that they
do not believe the petition for a rehearing of the United
States has any sound basis for its being granted. The re-
spondents feel, however, that it might be in the best inter-
ests of all parties concerned if the Supreme Court answered
the claims of the United States by a decision on the points
advanced by its counsel, under the facts of the cases as con-
solidated. The brief of respondents in answer to the brief
of the United States in support of its petition for a rehear-
ing, is submitted in an attempt to show that the claims of
the United States are without foundation. It is our con-
tention that the applications to change the point of diver-
sion and place of use of any of the water involved herein, in-
cluding that consumed by evaporation and transpiration,
were properly denied by the Fourth District Court and that
the United States, by the Utah Supreme Court’s direction
that the applications be approved to the extent of 9.33 c.f.s.
is getting more than it is entitled to. This matter will be
more fully covered by the respondent’s Cross Petition for
a Rehearing and brief in support thereof.
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Cross Petition for Rehearing

The plaintiffs and respondents respectfully petition the
Supreme Court of the State of Utah to grant a rehearing
in this cause for the following reasons:

1. The plaintiffs and respondents are entitled to the
use of 52.494 c.f.s. of water for which amount the plaintiffs
and their predecessors in interest by stipulation gave up a
primary right, prior to the construction of the Deer Creek
Reservoir. Such primary right was awarded in Decree
2888 to certain Wasatch County land owners, provided that
such water would be used only on certain specified lands
in Wasatch County theretofore irrigated by the Wasatch
County land owners secondary rights. When it became im-
possible by the construction of Deer Creek Reservoir to use
such water beneficially upon such land, the lower owners
are entitled to it.

ARGUMENT

Prior to Decree No. 2888, Civil, in the Fourth Judicial
District Court of the State of Utah, sometimes referred to
as the Provo River Decree, the plaintiffs, and their prede-
cesors in interest, had a primary right to the use of 52.492
c.f.s. of water involved herein, which primary or first right
was awarded under Decree 2888 to the owners of land pur-
chased by the United States Government, upon which to
construct the Deer Creek Reservoir. In a stipulation upon
which Decree 2888 was based, the plaintiffs, and their
predecessors in interest, gave up their primary right to the
use of that amount of water with the agreement that such
water would be used on no other land; and now because
of the construction of the Deer Creek Reservoir, the major
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part of such land is inundated and the water cannot be
beneficially used to irrigate such land, and such water
should be turned down for the use of the lower users.

Had there been no Decree 2888 and no stipulation by
the predecessors of the plaintiffs and the predecessors of
the United States with respect to the water rights pertinent
herein, we take it that the plaintiffs, at the time the Deer
Creek Reservoir was constructed, still would have had their
primary right to the use of such 52.494 c.f.s. of water. That
water would have been running down the channel of Provo
River for the use of the lower users. Upon the construc-
tion of the Deer Creek Reservoir, the obligation would have
been upon the United States to recognize such primary
rights and turn such amount of water as involved herein
out of the Deer Creek Reservoir for the use of the lower
plaintiff users. There would have been no measurable loss
of water from evaporation and transpiration. Such loss
from evaporation and transpiration only resulted when the
primary rights were sacrificed by predecessors of plaintiffs
with the understanding and agreement that the place of
use of such water would not be changed.

We now strongly maintain that when the United States
cannot perfdrm the agreement of their predecessors, and
all of such water cannot be beneficially used upon the land
involved, it is incumbent upon the United States to put the
plaintiffs in the same position they would have been, had
not the stipulation and trade been made, and turn such wa-
ter down the Provo River for the use of the plaintiffs and
their stockholders.

We respectfully urge this Court to consider this point
upon this petition for a rehearing and urge that a rehear-
ing should be allowed and that the Supreme Court should.
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reverse its decision directing the approval of the applica-
tions to the extent of 9.33 c.f.s. of water, and should affirm
the decision of the lower court and disapprove the applica-
tions Nos. A-1902 and A-1903, in their entirety.

Respectfully submitted,
PHILLIP V. CHRISTENSON,
for CHRISTENSON, NOVAK & PAULSON,
Attorneys for all plaintiffs except
Provo City
GEORGE S. BALLIF,
Attorney for Provo City
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