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IN THE UTAH COURT OF APPEALS

LESLIE D. MOWER, an individual, et. al,
Plaintiffs and Appellants;
VS.
DAVID R. SIMPSON, an individual, et. al,

Defendants and Appellees.

Utah Court of Appeals No. 20100532

District Court Civil No. 090403844

ADDENDUM TO APPELLANTS' OPENING BRIEF ON APPEAL

Appeal from the Order of the Fourth District Court,
Utah County, Provo Division, The Honorable Samuel D. McVey

Craig Carlile

Caleb J. Freschnect

Ray Quinney & Nebeker, P.C.

86 North University Ave., Suite 430

Provo, Utah 84601

Telephone; (801) 342-2400

Attorneys for Defendants/Appellees: David R.
Simpson; Nathan R. Simpson; Michael K.
Thompson; Todd Dorny; Brandon Dente; ALS
Properties, LI.C; Mai Ke Kula, LL.C; Hanalei Kai
Holdings, LL.C; Ka Mahina, L.L.C; He Kiakolu, LLC;
Koamalu Plantation, LL.C; LLandmark Real Estate,
Inc.; Wood Springs, LLC; Oak Leaf, LLC; Dente,
LLC; Sunny Ridge; KNDJ Development; DN
Simpson Holdings; SOS Mapleton Development,
LLC; DN Simpson Mapleton Holdings, LLC; The
Preserve at Mapleton Development Company, LLC;
Pheasant Meadows, LILC; Carnesecca Orchard
Estates, LI.C; Spanish Vista Plat I, LL.C; Landmark
Homes of Utah, L.1.C; Maple Mountain Water Tank,
LLC.

Bart J. Bailey

William T. Jennings

Bailey & Jennings, LC

584 South State Street

Orem, Utah 84058

Telephone: (801) 426-8600

Attorneys for Plaintiffs/Appellants
Leslie D. Mower; LD SQ, LL.C; LD
I, LLC; LD Purpose, LLC; and
Navona, LC.
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IN THE UTAH COURT OF APPEALS

LESLIE D. MOWER, an individual, et. al,
Plaintiffs and Appellants; | Utah Court of Appeals No. 20100532
Vs. : District Court Civil No. 090403844

DAVID R. SIMPSON, an individual, et. al,

Defendants and Appellees.
ADDENDUM TO APPELLANTS' OPENING BRIEF ON APPEAL

Appeal from the Order of the Fourth District Coutrt,
Utah County, Provo Division, The Honorable Samuel D. McVey

Craig Carlile Bart J. Bailey

Caleb J. Freschnect William T. Jennings

Ray Quinney & Nebeker, P.C. Bailey & Jennings, L.C

86 North University Ave., Suite 430 584 South State Street
Provo, Utah 84601 Otrem, Utah 84058
Telephone; (801) 342-2400 Telephone: (801) 426-8600

Attomeys for Defendants/Appellees: David R.  Attorneys for Plaintiffs/Appellants
Simpson; Nathan R. Simpson; Michael K. Leslie D. Mower; LD SQ, LLC; LD
Thompson; Todd Dorny; Brandon Dente; ALS III, LLC; LD Purpose, LLC; and
Properties, LLC; Mai Ke Kula, LLC; Hanalei Kai  Navona, LC.

Holdings, LL.C; Ka Mahina, LL.C; He Kiakolu, LLC;

Koamalu Plantation, LL.C; Landmark Real Estate,

Inc.; Wood Springs, LLC; Oak Leaf, LLC; Dente,

LLC; Sunny Ridge; KNDJ Development; DN

Simpson Holdings; SOS Mapleton Development,

LLC; DN Simpson Mapleton Holdings, LLC; The

Preserve at Mapleton Development Company, LLC;

Pheasant Meadows, LLC; Carnesecca Orchard

Estates, LLC; Spanish Vista Plat I, LLC; Landmark

Homes of Utah, LLC; Maple Mountain Water Tank,

LLC. :
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Chris D. Greenwood

1840 North State Street, Suite 200

Provo, Utah 84601

Telephone: (801) 377-4652

Attorneys for Defendants/Appellees: Allen Hakes
and Lonestar Gutters, LLC.

Mark D. Eddy

233 South Pleasant Grove Blvd., Suite 202
Pleasant Grove, Utah 84062

Telephone: (801) 443-2380

Attorneys for Defendant/Appellee Michael Aviano

Jonathon L. Jaussi

P.O. Box 460

Payson, Utah 84651

Telephone: (810) 418-7797

Attorneys for Defendants/Appellees Dallas Hakes
and Lonestat Builders, Inc.

Julian D. Jensen

311 South State St., Suite 380

Salt Lake city, Utah 84111

Telephone: (801) 531-6600

Attorney for Defendants/Appellees Chad Carlson
and 2 Brothers Communications.

Steven R. Sumsion

86 North University Ave., suite 400

Provo, Utah 84601

Telephone: (801) 375-2830

Attorneys for Defendant/ Appellee David Nemelka
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D.

ADDENDUM TABLE OF CONTENTS
Determinative Statutes, Ordinances, Rules and Regulations.
Second Amended Complaint filed March 5, 2010. Rec. 3194-2834.
Ruling and Order on Defendants' Motions to Dismiss the Second Amended Complaint,
dated June 22, 2010. Rec. 5605-5600.
Ruling and Order on Defendants’ Motion to Dismiss Fraud Claims in Second Amended
Complaint Under Rule 19, dated June 16, 2010. Rec. 5595-5591.
Motion to Dismiss Second Amended Complaint, dated April 13, 2010. Rec. 5267-5263.
Memorandum in Support of Motion to Dismiss Second Amended Complaint, dated
April 13, 2010. Rec. 5288-5263.
Excerpts from Transcript of Oral Argument - May 13, 2010. Rec. 6136, pp. 182, 183,

184, 186, 203 & 217.
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STATUTES, RULES AND REGULATIONS APPLICABLE TO APPEAL
Rule 9(b) Utah Rules of Civil Procedure
(b) Fraud, mistake, condition of the mind. In all averments of fraud or mistake, the
citcumstances constituting fraud or mistake shall be stated with particularity. Malice, intent,

knowledge, and other condition of mind of a person may be averred generally.

Rule 15 of Utah Rules of Civil Procedure: Amended and supplemental pleadings

(a) Amendments. A party may amend his pleading once as a matter of course at any time before
a responsive pleading is served or, if the pleading is one to which no responsive pleading is
permitted and the action has not been placed upon the trial calendar, he may so amend it at any
time within 20 days after it is served. Otherwise a party may amend his pleading only by leave
of court or by written consent of the adverse party; and leave shall be freely given when justice
so requires. A party shall plead in response to an amended pleading within the time remaining
for response to the original pleading or within 10 days after service of the amended pleading,
whichever period may be the longer, unless the court otherwise orders.

(b) Amendments to conform to the evidence. When issues not raised by the pleading are tried
by express or implied consent of the parties, they shall be treated in all respects as if they had
been raised in the pleadings. Such amendments of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be made upon motion of any
party at any time, even after judgment; but failure so to amend does not affect the result of the
trial of these issues. If evidence is objected to at the trial on the ground that it is not within the
issues made by the pleadings, the court may allow the pleadings to be amended when the
presentation of the merits of the action will be subserved thereby and the objecting party fails
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to satisfy the court that the admission of such evidence would prejudice him in maintaining his
action or defense upon the merits. The court shall grant a continuance, if necessary, to enable
the objecting party to meet such evidence.

(c) Relation back of amendments. Whenever the claim or defense asserted in the amended
pleading aroée out of the conduct, transaction, or occurrence set forth or attempted to be set
forth in the original pleading, the amendment relates back to the date of the original pleading.
(d) Supplemental pleadings. Upon motion of a party the court may, upon reasonable notice and
upon such terms as are just, permit him to serve a supplemental pleading setting forth
transactions or occurrences or events which have happened since the date of the pleading sought
to be supplemented. Permission may be granted even though the original pleading is defective
in its statement of a claim for relief or defense. If the court deems it advisable that the adverse

party plead to the supplemental pleading, it shall so order, specifying the time therefor.

Rule 19 Utah Rules of Civil Procedure: Joinder of persons needed for just adjudication
(a) Persons to be joined if feasible. A person who is subject to service of process and whose
joinder will not deptive the court of jurisdiction over the subject matter of action shall be joined
as a party in the action if (1) in his absence complete relief cannot be accorded among those
already parties, or (2) he claims an interest relating to the subject of the action and is so situated
that the disposition of the action in his absence may (i) as a practical matter impair or impede
his ability to protect that interest or (ii) leave any of the persons already parties subject to a
substantial risk of incurting double, multiple, or otherwise inconsistent obligations by reason of
his claimed interest. If he has not been so joined, the coutrt shall order that he be made a party.

If he should join as a plaintff but refuses to do so, he may be made a defendant, of, in a proper
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case, an involuntaty plaintiff. If the joined party objects to venue and his joinder would render
the venue of the action improper, he shall be dismissed from the action.

(b) Determination by couﬁ whenever joinder not feasible. If a person as described in
- Subdivision (2)(1)~(2) hereof cannot be made a party, the court shall detetmine whether in equity
and good conscience the action should proceed among the parties before it, or should be
dismissed, the absent person being thus regarded as indispensable. The factors to be considered
by the court include: fitst, to what extent a judgment rendered in the person's absence might be
prejudicial to him or those already parties; second, the extent to which, by protective provisions
in the judgment, by the shaping of relief, or other measure, the prejudice can be lessened or
avoided; third, whether a judgment rendered in the person's absence will be adequate; fourth,
whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder.
(c) Pleading reasons for nonjoinder. A pleading asserting a claim for relief shall state the names,
if known to the pleader, of any persons as desctibed in Subdivision (2)(1)-(2) hereof who are not
joined, and the reasons why they are not joined.

(d) Exception of class actions. This rule is subject to the provisions of Rule 23.
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Bart J. Bailey (172)

William T. Jennings (8213)
BAILEY & JENNINGS, LC
584 South State Street
Orem, Utah 84058
Telephone: (801) 426-8600

Attorneys for Plaintiffs

IN THE FOURTH DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

LEsLiE D. MOWER, an individual; LD SQ, LLC, a
Utah limited liability company; LD [ll, LLC, a Utah
limited liability company; LD PURPOSE, LLC, a
Utah limited liability company; and, NAVONA, LC,
a Utanh limited liability company;

Plaintiffs;

VS.

DAviD R. SIMPSON, an individual; NATHAN R.
SIMPSON, an individual; MICHAEL K. THOMPSON, an
individual; Tobb DORNY, an individual; BRANDON ~
DENTE, an individual; DAVID N. NEMELKA, an

individual; DALLAS M. HAKES, an individual; CHAD SECOND AMENDED
D. CARLSON, an individual; MICHAEL A. MARX, an COMPLAINT
individual; ALLEN R. HAKES, an individual; MICHAEL

W. AVIAND, an individual; ALS PROPERTIES, LLC, Case No. 090403844
a Hawaii limited liability company; Mal KE KULA,

LLC, a Hawaii limited liability company; HANALEI Judge: McVey

KAl HOLDINGS, LLC, a Hawaii limited liability
company; KA MAHINA, LLC, a Hawaii limited
liability company; HE KiakoLu, LLC, a Hawaii
limited liability company; KOAMALU PLANTATION,
LLC, a Hawaii limited liability company; LANDMARK
REAL ESTATE, INC., a Utah corporation; WooD
SPRINGS, LLC, a Utah limited liability company;
Oak Leaf, LLC, a Utah limited liability company;
DENTE, LLC, a Utah limited liability company;
SUNNY RIDGE, LLC, a Utah limited liability
company, KNDJ DEVELOPMENT, LLC, a Utah
limited liability company; DN SiMPSON HOLDINGS,
LLC, a Utah limited liability company;
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SOS MAPLETON DEVELOPMENT, LLC, a Utah
limited liability company; DN SIMPSON MAPLETON
HOLDINGS, LLC, a Utah limited liability company;
THE PRESERVE AT MAPLETON DEVELOPMENT
ComPANY, LLC, a Utah limited liability company;
PHEASANT MEADOWS, LLC, a Utah limited liability
company; CARNESECCA ORCHARD ESTATES, LLC,
a Utah limited liability company; SPANISH VISTA
PLAT I, LLC, a Utah limited liability company;
LANDMARK HOMES OF UTAH, LLC, a Utah limited
liability company; MAPLE MOUNTAIN WATER TANK,
LLC, a Utah limited liability company; LONESTAR
GUTTERS, LLC, a Utah limited liability company; 2
BROTHERS COMMUNICATIONS, a sole proprietor-
ship; LONESTAR BUILDERS, INC., a fictitious entity;
and, DOES 1-100;

Defendants;

and
KOAMALU PLANTATION INVESTMENT, LLC, a Utah

limited liability company; BANK OF AMERICAN FORK,
a Utah Corporation; and, KATHYA. TEMPLEMAN, an

individual;
Rule 19 Defendants.
INTRODUCTION
1. Plaintiffs hereby seek remedies of, and damages against, all Defendants,

including Does 1 through 100, individually and jointly, pursuant to statutory and common
law claims of breach of fiduciary duties, conspiracy, fraud and intentional
misrepresentation, negligent misrepresentation, conversion, unjust enrichment, pattern of
unlawful activity, breach of contract, detrimental reliance, promissory estoppel, quasi
contract, constructive trust, equitable lien and specific performance.

2. Plaintiffs also seek injunctive relief from Defendants David R. Simpson,
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Nathan R. Simpson, Davidf N. Nemelka, Michael W. Aviano, Koamalu Plantation, LLC,
Wood Springs, LLC, Sunny Ridge, LLC, The Preserve at Mapleton Development
Company, LLC, Carnesecca Orchard Estates, LLC, and, Spanish Vista Plat I, LLC, to
prevent the alienation, transfer or waste of assets.

THE PARTIES

3. Plaintiff Leslie D. Mower ("Leslie") is an individual residing in Utah County,
State of Utah.

4. Plaintiff LD SQ, LLC ("LD SQ") is a Utah limited liability company. Its
registered office address is 584 South State Street, Orem, Utah 84058. At all times
relevant herein, Leslie was the sole member of LD SQ.

5. Plaintiff LD lll, LLC ("LD llI") is a Utah limited liability company. Its registered
office address is 584 South State Street, Orem, Utah 84058. At all times relevant herein,
Leslie was the sole member of LD Il

6. Piaintiff LD Purpose, LLC ("LD Purpose") is a Utah limited liability company.
Its registered office address is 584 South State Street, Orem, Utah 84058. At all times
relevant herein, Leslie was the sole member of LD Purpose.

7. Plaintiff Navona, LC ("Navona") is a Utah limited liability company. Its
registered office address is 86 North University Avenue, Suite 400, Provo, Utah 84601.
At all times relevant herein, Leslie was the sole member of Navona. At all times relevant
herein, Navona was and is a successor-in-interest of MagnetBank.

8. Defendant David R. Simpson ("David Simpson") is an individual residing in

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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Utah County, State of Utah.

9.  Atalltimes relevant herein, David Simpson was licensed by the State of Utah
as an Associate Real Estate Broker, license number 5462077-AB00.

10.  Defendant Nathan R. Simpson ("Nathan Simpson") is an individual residing
in Utah County, State of Utah.

11.  Nathan Simpson is licensed by the State of Utah as a Real Estate Sales
Agent, license number 5569103-SAQ00 since at least January 27, 2004. His license is
currently inactive.

12.  Defendant Michael K. Thompson ("Michael Thompson") is an individual
residing in Davis County, State of Utah.

13. At all times relevant herein, Michael Thompson claimed to have at least
seven years experience developing and constructing condominiums in Hawaii.

14. Defendant Todd Dorny is an individual residing in Kauai County, State of
Hawaii.

15.  Oninformation and belief, at all times relevant herein, Todd Dorny was a real
estate developer and mortgage solicitor with several years experience developing real
property.

16. Defendant Brandon Dente is an individual residing in Utah County, State of
Utah.

17. On information and belief, at ail times relevant herein, Brandon Dente was

a mortgage broker with several years experience financing real property.
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18.  Defendant David N. Nemelka ("David Nemelka") is an individual residing in
Utah County, State of Utah.

19. Defendant Dallas M. Hakes ("Dallas Hakes") is an individual residing in Utah
County, State of Utah.

20. Defendant Chad D. Carlson ("Chad Carlson") is an individual residing in Iron
County, State of Utah.

21.  Defendant Michael A. Marx ("Michael Marx"} is an individual residing in Utah
County, State of Utah.

22. Defendant Allen R. Hakes ("Allen Hakes") is an individual residing in Utah
County, State of Utah.

23. Defendant Michael W. Aviano ("Michael Aviano") is an individual residing in
Utah County, State of Utah.

24.  Defendant ALS Properties, LLC ("ALS") is a Hawaii limited liability company
formed November 30, 1999. Its registered mailing address is P.O. Box 477, Koloa, Hawaii
96756. Its registered agent is Todd Dorny at the same address. It is currently notin good
standing with Hawaii's Department of Commerce because it failed to make its annual filings
with the Department of Commerce beginning in 2006.

25.  Defendant Mai Ke Kula, LLC ("Mai Ke Kula") is a Hawaii limited liability
company formed July 3, 2001. Its registered mailing address is 1358 East Elk Hollow
Road, North Salt Lake, Utah 84054. lIts registered agent is Todd Dorny at P.O. Box 1840,

2330 Hoohu Road, Apt. 1, Koloa, Hawaii 95756.
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26. Defendant Hanalei Kai Holdings, LLC ("Hanalei Kai") is a Hawaii limited
liability company formed July 3, 2001. Its registered mailing address is P.O. Box 477,
Koloa, Hawaii 96756. Its registered agent is Todd Dorny at P.O. Box 1840, Koloa, Hawaii
96756. It is currently not in good standing with Hawaii's Department of Commerce
because it failed to make its annual filing with the Department of Commerce in 2008.

27. DefendantKaMahina, LLC ("Ka Mahina") is a Hawaii limited liability company
formed March 10, 2005. lIts registered mailing address is P.O. Box 1840, Koloa, Hawaii
96756. lts registered agent is Todd Dorny at the same address. It is currently not in good
standing with Hawaii's Department of Commerce because it failed to make its annual filing
with the Department of Commerce in 2008.

28. Defendant He Kiakolu, LLC ("He Kiakolu") is a Hawaii limited liability
company formed March 10, 2005. Its registered mailing address is P.O. Box 1840, Koloa,
Hawaii 96756. lts registered agent is Todd Dorny at the same address. It is currently not
in good standing with Hawaii's Department of Commerce because it failed to make its
annual filing with the Department of Commerce in 2008.

29. Defendant Koamalu Plantation, LLC ("Koamalu") is a Hawaii limited liability
company formed March 10, 2005. Its registered mailing address is P.O. Box 1840, Koloa,
Hawaii 96756. Its registered agent is Todd Dorny at the same address. Itis currently not
in good standing with Hawaii's Department of Commerce because it failed to make its
annual filing with the Department of Commerce in 2008. At all times relevant herein,

Koamalu was owned equally by LD SQ and He Kiakolu.
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30. Defendant Landmark Real Estate, Inc. ("Landmark") is a Utah corporation
formed January 23, 1998. Its registered office address is 407 North Main Street,
Springville, Utah 84663. lts registered agent is David Simpson at the same address.

31. Defendant Wood Springs, LLC ("Wood Springs"), (also known as
"Woodsprings, LLC"), is a Utah limited liability company formed March 3, 1999. lts
registered office address is 407 North Main Street, Springville, Utah 84663. lts registered
agent is David Simpson at the same address.

32. Defendant Oak Leaf, LLC ("Oak Leaf") is a Utah limited liability company
formed December 18, 1998. lIts registered office address is 1490 West 800 North,
Mapleton, Utah 84664. lts registered agent is R. Lynn Bjarnson at the same address.

33. DefendantDente, LLC ("Dente LC") is a Utah limited liability company formed
July 23, 2002. Its registered office address is 9501 North Canyon Heights Drive, Cedar
Hills, Utah 84062. Its registered agent is Brandon Dente at the same address.

34. Defendant Sunny Ridge, LLC ("Sunny Ridge") is a Utah limited liability
company formed March 31, 2005. Its registered office address is 2395 East 850 South,
Springville, Utah 84663. Its registered agent is Craig Pickering at the same address.

35. Defendant KNDJ Development, LLC ("KNDJ") is a Utah limited liability
company formed June 8, 2005. lIts registered office address is 407 North Main Street,
Springville, Utah 84663. Its registered agent is David Simpson at the same address.

36. Defendant DN Simpson Holdings, LLC ("DN Simpson Holdings") is a Utah
limited fiability company formed November 1, 2005. Its registered office address is 407
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North Main Street, Springville, Utah 84663. Its registered agent is Nathan Simpson at the
same address.

37.  Defendant SOS Mapleton Development, LLC ("SOS") is a Utah limited liability
company formed December 6, 2005. Its registered office address is 407 North Main
Street, Springville, Utah 84663. Its registered agent is Nathan Simpson at the same
address.

38.  Defendant DN Simpson Mapleton Holdings, LLC ("DN Simpson Mapleton")
is a Utah limited liability company formed December 6, 2005. Its registered office address
is 407 North Main Street, Springville, Utah 84663. Its registered agent is Nathan Simpson
at the same address.

39. Defendant The Preserve at Mapleton Development Company, LLC ("The
Preserve") is a Utah limited liability company formed December 12, 2005. lts registered
office address is 407 North Main Street, Springville, Utah 84663. lIts registered agent is
Nathan Simpson at the same address.

40. Defendant Pheasant Meadows, L.C. ("Pheasant Meadows") is a Utah limited
liability company formed March 28, 2006. lIts registered office address is 407 North Main
Street, Springville, Utah 84663. Its registered agent is David Simpson at the same
address.

41. Defendant Carnesecca Orchard Estates, LLC ("Carnesecca") is a Utah
limited liability company formed June 6, 2006. Its registered office address is 560 South

100 West, Suite 1, Provo, Utah 84601. Its registered agent is Christopher Shurian at the
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same address. It is currently not in good standing with Utah's Department of Commerce
because it failed to make its annual filing with the Department of Commerce in 2009.

42. Defendant Spanish Vista Plat I, LLC ("Spanish Vista") is a Utah limited
liability company formed January 19, 2007. lts registered office address is 407 North Main
Street, Springville, Utah 84663. Its registered agent is Nathan Simpson at the same
address.

43. Defendant Landmark Homes of Utah, LLC ("Landmark Homes") is a Utah
limited liability company formed October 2, 2007. On information and belief, its registered
office address is 407 North Main Street, Springville, Utah 84663. Its registered agent is
David Simpson at the same address.

44.  Defendant Maple Mountain Water Tank, LLC ("Maple Mountain Water"), is
a Utah limited liability company formed October 29, 2007. Its registered office address is
407 North Main Street, Springville, Utah 84663. Its registered agent is Nathan Simpson
at the same address.

45. Defendant Lonestar Builders, Inc. ("Lonestar Builders"), on information and
belief, is a fictitious entity and alter ego of Defendant Dallas M. Hakes. But may also be
the alter ego of Utah limited liability companies: Lonestar Properties, LLC; Lonestar
Timbers, LLC; and/or Lonestar Springville Commercial, LLC.

46. On information and belief, Defendant 2 Brothers Communications ("2
Brothers") is a sole proprietorship of Defendant Chad Carison, or, a partnership of which
Chad Carlson is a partner. On information and belief, its office address is 198 North Main
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Street, Cedar City, Utah 84720-2637.

47. Defendant Lonestar Gutters, LLC ("Lonestar Gutters") is a Utah limited
liability company formed October 24, 2004. On information and belief, its registered office
address is 5604 South Redwood Road, Taylorsville, Utah 84123. Its registered agent is
Utah Contractor License Center at the same address.

48. David Simpson was a manger of: LD SQ from March 29, 2005 until March
12, 2008; and, LD Il from January 18, 2006 until March 12, 2008.

49. At all times relevant herein, David Simpson was an owner, shareholder,
member, director, officer, manager, control person, partner, principal and/or agent of He
Kiakolu, Koamalu, Landmark, Wood Springs, Oak Leaf, Sunny Ridge, KNDJ, DN Simpson
Holdings, SOS, DN Simpson Mapleton, The Preserve, Pheasant Meadows, Carnesecca,
Spanish Vista, Landmark Homes, and Maple Mountain Water.

50. At all times relevant herein, Nathan Simpson was an owner, shareholder,
member, director, officer, manager, control person, partner, principal and/or agent of He
Kiakolu, Koamalu, Landmark, Wood Springs, Oak Leaf, Sunny Ridge, KNDJ, DN Simpson
Holdings, SOS, DN Simpson Mapleton, The Preserve, Pheasant Meadows, Carnesecca,
Spanish Vista, Landmark Homes, and Maple Mountain Water.

51.  On information and belief, at all times relevant herein, Michael Thompson
was an owner, member, manager, control person, partner, principal and/or agent of ALS,
Mai Ke Kula, Hanalei Kai, He Kiakolu and Koamalu.

52. On information and belief, at all times relevant herein, Todd Dorny was an
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owner, member, manager, control person, partner, principal and/or agent of ALS, Mai Ke
Kula, Hanalei Kai, Ka Mahina, He Kiakolu and Koamalu.

53. Oninformation and belief, at all times relevant herein, Brandon Dente was
an owner, member, manager, control person, partner, principal and/or agent of Dente LC,
He Kiakolu and Koamalu.

54.  Oninformation and belief, at all times relevant herein, Dallas Hakes was an
owner, member, manager, control person, partner, principal and/or agent of Lonestar
Properties, LLC, Lonestar Timbers, LLC, and Lonestar Springville Commercial, LLC. On
information and belief, at all relevant times herein, either Dallas Hakes and/or his entities
was/were doing business as Lonestar Builders.

55. On information and belief, at all times relevant herein, 2 Brothers was the
sole proprietorship of Chad Carlson, or, a partnership of which Carlson is a partner.

56.  On information and belief, at all times relevant herein, Allen Hakes was an
owner, member, manager, control person, partner, principal and/or agent of Lonestar
Gutters.

57. Does 1 through 100 are individuals or entities who are also liable to Plaintiffs
for their actions relating to the facts alleged herein, but whose identities are presently
uncertain or unknown to Plaintiffs. Such defendants' identities shall be specified by
amendment hereafter, when Plaintiffs or their attorneys can identify such defendants and
determine their liability to Plaintiffs.

58. Rule 19 Defendant Koamalu Plantation Investment, LLC ("Plantation
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Investment”) is a Utah limited liability company formed June 13, 2007. Its registered office
address is 62 North 1020 West, American Fork, Utah 84003. Its registered agentis Vance
Barret at the same address. On information and belief, Plantation Investment acquired
Michael Thompson's (or Mai Ke Kula's or Hanalei Kai's) forty-six percent (46%) interest in
He Kiakolu on or about June 13, 2007.

59. Rule 19 Defendant Bank of American Fork, is a Utah corporation formed
February 5, 1913. Its registered office address is 195 East 6100 South, Murray, Utah
84107. lts registered agent is Randall D. Benson at the same address.

60. Rule 19 Defendant Kathy A. Templeman ("Kathy Templeman") is an
individual residing in Utah County at 3059 East River Bottom Road, Spanish Fork, Utah
84660-9357.

61. Plantation Investment, Bank of American Fork and Kathy Templeman are
named as Rule 19 Defendants in this action pursuant to Utah Code Annotated §78B-6-403,
as persons who have an interest which would be affected by a declaratory judgment, and,
Rule 19, Utah Rules of Civil Procedure, as parties claiming "an interest relating to the
subject of the action and [are] so situated that the disposition of the action in [their]
absence may ... as a practical matter impair or impede [their] ability to protect that
interest." Plaintiffs make no allegations or claims for either damages or other relief against
these defendants.

JURISDICTION AND VENUE
62. Utah's District Court has jurisdiction over the subject matter and Defendants
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herein pursuant to Utah Code Annotated §78A-5-102 and §78B-3-205.
63. Venue is proper in Utah's Fourth District Court pursuant to Utah Code
Annotated §78B-3-304, §78B-3-305, §78B-3-306 and §78B-3-307.
FACTS: HAWAII CONDOMINIUM DEVELOPMENT SCAM
64. Plaintiffs' claims herein regarding the Hawaii condominium development
scam arise in part from six consecutive real estate transactions involving two contiguous
properties located in Lihue, Kauai County, Hawaii, which for convenience of explanation

are identified or distinguished hereinafter as:

SELLER/BUYER Escrow No. PROPERTIES RECORDED
Kaumialii/Balgos A24010227 Units 2 and 3 Apr 30, 2002
Balgos/Nokaoi A54020022 Units 2 and 3 Mar 21, 2005
Nokaoi/ALS A54020187 Unit 2 Apr 25, 2005
ALS/Koamalu A54020188 Unit 2 Apr 25, 2005
Nokaoi/ALS A54030171 Unit 3 Jul 08, 2005
ALS/Koamalu A54030171 Unit 3 Nov 07, 2005

65. Title Guaranty Escrow Services, Inc. ("Title Guaranty") was the escrow agent
for all six transactions. It assigned the escrow numbers to the various transactions,
received and disbursed funds, closed the transactions, and recorded the necessary
documents with Hawaii's Bureau of Conveyances.'

66. On or about April 24, 2002 [Wednesday], Yvette Chastity Balgos and Mari-

Chris Asuncion Balgos ("Balgos") acquired from Kaumialii Investment Company and

1 . . “ . . .
Hawaii uses one centralized “Bureau of Conveyances" for recording real estate transactions.
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Koamalu Associates (together "Kaumialii") approximately 11.183 acres of land located in
Lihue, Kauai County, Hawaii.

67. The 11.183 acres of land consists of two contiguous parcels — Units 2 and
3. Unit 2 is approximately 6.532 acres and is identified by Kauai County as TMK number
4-3-8-5-22-2. Unit 3 is approximately 4.651 acres and is identified by Kauai County as
TMK number 4-3-8-5-22-3. See Exhibit 1, copy of Plat Map.

68.  Balgos acquired Units 2 and 3 via an Apartment Deed, dated April 24, 2002
and recorded by Title Guaranty with Hawaii's Bureau of Conveyances on April 30, 2002 as
entry 2002-073860. See Exhibit 2, copy of Apartment Deed.

69. Part of the consideration Balgos tendered to Kaumialii for Units 2 and 3 was
a $980,000.00 Promissory Note secured by a Purchase Money Mortgage on both Unit 2
and Unit 3. The Kaumialii/Balgos Purchase Money Mortgage was dated April 24, 2002 and
recorded by Title Guaranty with Hawaii's Bureau of Conveyances on April 30, 2002 as
entry 2002-073861. See Exhibit 3, copy of Purchase Money Mortgage.

70.  On or about December 9, 2004 [Thursday], Balgos listed Units 2 and 3 for
sale with Hawaii's Multiple Listing Service — MLS #147469. The listed price was
$4,300,000.00. The listing stated: "Seller will carry with 2 Million down." See Exhibit 4,
copy of MLS DATA.

71.  Onorabout January 7, 2005 [Friday], Balgos accepted the "Archer Group of
Companies and/or assigns" offer to buy Units 2 and 3. See Exhibit 5, copy of Defendants

ALS Properties LLC and Koamalu Plantation LLC's Counterclaim Against Plaintiffs -
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attached partial copy of Deposit Receipt Offer and Acceptance.

72. The terms of the Balgos/Archer (hereafter "Balgos/Nokaoi") transaction
included a purchase price of $3,800,000.00 comprised of: a $50,000.00 initial deposit; a
$1,450,000.00 balance of down payment paid into escrow before closing; and, a
$2,300,000.00 Promissory Note secured by a Purchase Money Mortgage on both Unit 2
and Unit 3. The "Scheduled Closing Date" was set for "on or before 90 days from
acceptance" [April 7, 2005]. See Exhibit 5.

73.  Oninformation and belief, in January or February 2005, Michael Thompson,
being aware of the Balgos/Nokaoi transaction (described in paragraph 72 herein), designed

and set in motion a “"confidence scheme"

whereby under the guise of being an
experienced Hawaii real estate condominium developer he intended:
a. To win the confidence of confederate associates [Todd Dorny,
Brandon Dente, David Simpson and Nathan Simpson] to collaborate with him in his
confidence scheme;
b. Together with his confederate associates, to win the confidence of a
wealthy investor [Leslie];
C. To profit at the investor's expense from multiple transactions involving

Unit 2 and Unit 3;

d. To collectively acquire a significant portion of a shared 50%/50%

2 A scheme by which swindlers (con artists, con men) win the confidence of their victims and then
cheat them of their money by taking advantage of the confidence reposed in the swindlers.
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equity interest in Units 2 and 3 through the artifice and pretext that the

inconsiderable task list (described in paragraph 104 herein) of the confederate

associates was equal in value to the investor's real money investment;

e. To profit by taking "rnanagement fees" and "consuiting fees" in
addition to claiming "sweat equity"; and,

f. To profit from the sale of Thompson's "equity interest" to another
wealthy victim [Plantation Investment].

74.  About February 2005, Michael Thompson invited Todd Dorny to participate
in a condominium project in Lihue, Hawaii. On information and belief, Michael Thompson
promised Todd Dorny a lucrative equity and income interest if Dorny would find funding
sufficient to purchase Units 2 and 3. Todd Dorny contacted a friend who put him in contact
with Brandon Dente. Brandon Dente contacted David Simpson and arranged for Simpson
to communicate with Michael Thompson.

75.  Oninformation and belief, Michael Thompson, Todd Dorny, Brandon Dente,
David Simpson and Nathan Simpson, in association together, formed a confederate
confidence scheme and a business enterprise scheme — the Koamalu Plantation
development project — for their mutual benefit and gain, risking only Leslie's funds.
[Michael Thompson, Todd Dorny, Brandon Dente, David Simpson and Nathan Simpson,
and/or their controlled business entities (identified in paragraphs 49 through 53 herein),
shall, in any collective association together, hereinafter be referred to as the "Confederate

Business Enterprise Associates."]
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76.  Amajor artifice of the Confederate Business Enterprise Associates' schemes
consisted of a three-stage illegal flip® of real property disguised to look like lawful,
successive, step-stage transactions. The Confederate Business Enterprise Associates'
breach of escrow with Leslie's $1,200,000.00, (as described in paragraph 118 herein), was
an essential element of this artifice.

77.  On or about February 9, 2005 [Wednesday], Mari-Chris Asuncion Balgos
quit-claimed her interest in Units 2 and 3 to Yvette Chastity Balgos via a Quit-Claim Deed,
which was recorded by Title Guaranty with Hawaii's Bureau of Conveyances on February
23, 2005 as entry 2005-036126. See Exhibit 6, copy of Quit-Claim Deed.

78.  On or about February 22, 2005 [Tuesday], the terms of the Balgos/Nokaoi
transaction were amended by a Purchase Money Mortgage Addendum which changed the
requirement for one $2,300,000.00 Promissory Note secured by a Purchase Money
Mortgage to two Promissory Notes — a $1,900,000.00 Promissory Note secured by a
Purchase Money Mortgage on Unit 2, and, a $400,000.00 Promissory Note secured by a
Purchase Money Mortgage on Unit 3. Payment terms for the Purchase Money Mortgages
were: "Monthly interest only" and "Loans must be paid in full by 60 months from closing."
See Exhibit 5 - attached Purchase Money Mortgage Addendum (dated January 31, 2005).

79.  Onorabout February 22, 2005, Kaumialii executed and placed into Escrow

A “flip" is the purchase and immediate resale of real property to a third party. A flip may take place
legally when each sale is treated as an individua! transaction and the first haif of the flip is completed before
the next sale takes piace. A flip becomes illegal when both segments of the transaction are treated as a
single event, and when the first half of the flip is not complete when the second half occurs.
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A5402022 a Release of Purchase Money Mortgage in anticipation of receiving payment
for the $980,000.00 Kaumialii/Balgos Purchase Money Mortgage. See Exhibit 7, copy of
Release of Purchase Money Mortgage.

80.  On or about February 25, 2005 [Friday], the "Archer Group of Companies
and/or assigns," — namely, Phil Archer and Dennis Blain — formed Nokaoi Development,
LLC ("Nokaoi"), by registering it with Hawaii's Department of Commerce. See Exhibit 8,
copy of Articles of Organization for Limited Liability Company — Nokaoi Development, LLC.

81.  On or about March 1, 2005 [Tuesday], Todd Dorny forwarded to David
Simpson a copy of a Michael Thompson-to-Brandon Dente e-mait dated February 28,
2005, which listed Thompson's "project points" for the development of Unit 2. See Exhibit
9, copy of Michael Thompson e-mail dated February 28, 2005.

82.  On or about March 1, 2005, David Simpson approached Leslie's husband,
Kenneth G. Dolezsar ("Ken Dolezsar"), seeking Leslie's investment in the Koamalu
Plantation development project.

83. On information and belief, David Simpson knowingly, intentionally and
deceitfully made the following promises and representations to Ken Dolezsar on behalf of
himself and the Confederate Business Enterprise Associates:

a. That the Koamalu Plantation development project was a very unique
and tremendously profitable real estate investment opportunity that required an
immediate investment or the opportunity would be offered to another investor;

b. That the Koamalu Plantation development project involved 11 acres,
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near the beach, on the Island of Kauai in Hawaii;

C. That the project was zoned to allow construction of 20 condominium
units per acre — or approximately 220 condominium units plus common area club
houses, swimming pools, etc.;

d. That only $5,000,000.00 was needed to acquire the land and do the
preliminary development work, because all construction costs would be totally
funded with proceeds from condominium pre-sales;

e. That condominium pre-sales would start in four to six months;

f. That there was a huge demand for vacation housing in Kauai so the
condominium units would sell quickly;

g. That the project would be completed and sold out in less than three
years — probably in less than two years;

h. That the Koamalu Plantation development project included a
seasoned contractor and developer [Michael Thompson] and his partner/associate
[Todd Dorny] who had built and sold hundreds of condominiums in Kauai;

i That Leslie would get all of her $5,000,000.00 back, plus, a profit of
$10,000,000.00 (200%) on her investment if she was willing to invest immediately;
and,

j- That Leslie's investment would be secure because she would own the
real property until the condominium units were built and sold.

84. On information and belief, David Simpson, on behalf of himself and his
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Confederate Business Enterprise Associates, knowingly, intentionally and deceitfully did
not disclose to, omitted and withheld from Ken Dolezsar, and Leslie, the following relevant
material facts:

a. That the Confederate Business Enterprise Associates intended to use
Leslie's money to acquire the property through a disguised illegal flip;

b. That the Confederate Business Enterprise Associates intended to
leverage this project through seller carry-backs of $2,300,000.00 with purchase
money mortgages;

C. That the Confederate Business Enterprise Associates intended to
profit personally at Leslie's expense from multiple transactions of Units 2 and 3;

d. That the Confederate Business Enterprise Associates intended to
dilute Leslie's investment by taking for themselves a 50% equity and profits interest,
without making any meaningful or material capital contribution;

e. That the Confederate Business Enterprise Associates intended to
assume no personal liability whatsoever for any costs associated with the Koamalu
Plantation development project;

f. That the Confederate Business Enterprise Associates intended to
obligate Leslie for all construction costs associated with the Koamalu Plantation
development project;

g. That Hawaii's Department of Transportation intended to take at least
3 of the 11 acres to widen the Kaumualii Highway and therefore 3 of the 11 acres
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would not be available for construction of condominiums [reducing the number of
units from 220 to 160};

h. That Kauai County ordinances dictate that any development of the
property is subject to a 30% affordable rental housing requirement in perpetuity —
meaning that 30% of the condominium units never can be sold (even as commercial
income housing), but can only be rented to low-income Kauai residents;

i. That Kauai County ordinances require the 30% affordable rental
housing to be integrated with the remaining 70% of the condominium units, thereby
adversely affecting value and marketability of the project;

J- Thatthe Koamalu Plantation development project has to bear the cost
of building the 30% affordable rental housing but the rental housing cannot be pre-
sold or sold to cover any construction costs;

k. That it would take from 24 to 36 months, if ever, to receive requisite
approvals from Kauai County; and,

L. That obtaining the requisite approvals from Kauai County was "very
much in doubt."

85. On information and belief, Ken Dolezsar believed the promises and

representations (described in paragraph 83 herein) made by David Simpson and his

Confederate Business Enterprise Associates to be reasonable and true. In reliance on

their promises and representations, and not being aware of the relevant material facts

(described in paragraph 84 herein) that were knowingly, intentionally and deceitfuily
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omitted, Ken Dolezsar was persuaded that the Koamalu Plantation development project
was a "blue chip" investment opportunity for his wife Leslie.

86. . On or about March 1, 2005, Ken Dolezsar repeated to Leslie the promises
~and representations (described in paragraph 83 herein) of David Simpson and his
Confederate Business Enterprise Associates regarding the Koamalu Plantation
Development Project, and encouraged Leslie to invest.

87.  Leslie believed the promises and representations (described in paragraph 83
herein) of David Simpson and his Confederate Business Enterprise Associates to be
reasonable and true. In reliance on their promises and representations, and not being
aware of the relevant material facts (described in paragraph 84 herein) that were
knowingly, intentionally and deceitfully not disclosed, but omitted and withheld, Leslie
agreed toinvest $5,000,000.00 for the Koamalu Plantation development project, to acquire
the land and do the preliminary development work.

88.  On or about March 2, 2005 [Wednesday], David Simpson received a copy
of the MLS listing described in paragraph 70 herein. See Exhibit 4.

89. On or about March 3, 2005 [Thursday], David Simpson received a
$1,200,000.00 check drawn from Leslie's [JP Morgan Chase Bank] account payable to
Landmark Realty. See Exhibit 10, copy of Check No. 1454.

90. On information and belief, on or about March 8 or 9, 2005, Koamalu (as
Buyer) and ALS (as Seller) executed and placed into Escrow A54020188 a Deposit

Receipt Offer and Acceptance or its equivalent regarding Unit 2 (identified hereafter as the
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"ALS/ Koamalu-Unit 2" transaction).

91. Oninformation and belief, on or about March 8 or 9, 2005, ALS (as Buyer)
and Nokaoi (as Seller) executed and placed into Escrow A54020187 a Deposit Receipt
Offer and Acceptance or its equivalent regarding Unit 2 (identified hereafter as the
"Nokaoi/ALS-Unit 2" transaction).

92. On or about March 8 and 9, 2005, Balgos and Nokaoi (by its manager,
Dennis Blain) executed and placed into Escrow A54020022 a Condominium Deed, a
$1,900,000.00 Promissory Note secured by a Purchase Money Mortgage on Unit 2, and,
a $400,000.00 Promissory Note secured by a Purchase Money Mortgage on Unit 3, (as
required by the Purchase Money Mortgage Addendum described in paragraph 78 herein),
in anticipation of closing on Units 2 and 3. See Exhibits 11, 12, and 13, copies of
Condominium Deed and Purchase Money Mortgages.

93.  On or about March 10, 2005 [Thursday], David Simpson and Todd Dorny
formed He Kiakolu, LLC ("He Kiakolu"), by registering it with Hawaii's Department of
Commerce. See Exhibit 14, copy of Articles of Organization for Limited Liability Company
— He Kiakolu, LLC.

94. He Kiakolu's Articles of Organization list its members as Woodspring [sic],

LLC, Dante [sic], LLC, Mai Ke Kula, LLC and Ka Mahina, LLC. (A correction was later filed

to change Dante, LLC to Dente, LLC.) See Exhibit 14.
95.  According to He Kiakolu's Operating Agreement, dated "effective as of the

10" day of March, 2005", its members were: Woodsprings [sic], LLC; Dente, LLC; Hanalei
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Kai Holdings, LLC; and, Ka Mahina, LLC. See Exhibit 15, copy of Operating Agreement

of He Kiakolu, LLC.

96. Plaintiffs are unsure whether Mai Ke Kula or Hanalei Kai Holdings was a
member of He Kiakolu. Plaintiffs allege on information and belief that both entities were
owned and controlled by Michael Thompson.

97.  According to He Kiakolu's Operating Agreement, the allocated ownership
interests of its four members were: Wood Springs - 20%; Dente LC - 14%; Hanalei Kai -
46%; and, Ka Mahina - 20%. See Exhibit 15.

98.  For structuring the transaction and providing the source of acquisition funds
Michael Thompson [Mai Ke Kula or Hanalei Kai] took for himself a 46% ownership in He
Kiakolu and David Simpson [Wood Springs] took 20%.

99. For their efforts helping find sources of funds for the Lihue condominium
development opportunity, Todd Dorny [Ka Mahina] took 20% ownership in He Kiakolu, and
Brandon Dente [Dente LC] took 14%.

100. Also, on or about March 10, 2005, Todd Dorny formed Koamalu Plantation,
LLC ("Koamalu"), by registering it with Hawaii's Department of Commerce. See Exhibit 16,
copy of Articles of Organization for Limited Liability Company — Koamalu Plantation, LLC.

101. According to Koamalu's Operating Agreement, dated "effective as of the 10"
day of March, 2005", the members and allocated ownership interests of Koamalu are: LD
SQ - 50%; and, He Kiakolu - 50%. See Exhibit 17, copy of Operating Agreement of
Koamalu Plantation, LLC.
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102. Koamalu's Operating Agreement was executed by its members, to wit:

LD SQ by David R. Simpson, Manager
He Kiakolu by its Members:
Woodsprings [sic] by David R. Simpson, Manager
Dente LC by Brandon Dente, Manager
Hanalei Kai by Michael Thompson, Member
Ka Mahina by Todd Dorny, Member

Sée Exhibit 17.

103. Koamalu's Operating Agreement was executed by David Simpson claiming
to be a manager of LD SQ nineteen (19) days before LD SQ was actually formed and
registered as a Utah limited liability company. See Exhibit 18, copy of Articles of

Organization of LD SQ, LLC.

104. Accordingto Koamalu's Operating Agreement, He Kiakolu's initial contribution
(or consideration for its 50% interest) was:

... [to] complete all of the activities necessary to complete all entitlements,
design and construction plans and agreements, government reviews and
approvals, and sales and marketing planning activities in connection with the

Koamalu Plantation project. These activities shall include but no [sic] limited
to the following:
1. Writing design programs;
2. Entitiements;
3. Approval of conceptual design:
4. Design of final working drawings;
5. Plan review with County of Kauai;
6. Value engineering of working drawings;
7. Preparation of bid package for site and vertical construction;
8. Final approval of package for site and vertical construction;
9. Landscape and architectural review;
10. Selection of landscape contractor;
11. Participation in sales and marketing plan;
12. Selection of Kauai real estate broker;
13. Design of sales model; and
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14. Review and acceptance of State of Hawaii Real Esfate Public Report.
See Exhibit 17.

105. According to Koamalu's Operating Agreement, LD SQ's initial contribution
(consideration for its 50% interest) was to: "... find and sécure all financing for
acquisition and construction costs associated with the Koamalu Plantation project ...."
[Emphasis added.] See Exhibit 17.

106. Leslie never agreed to be responsible for all of the land acquisition costs plus

Il construction costs associated with the Koamalu Plantation development project. She

agreed only to fund $5,000,000.00 to purchase the land and do the preliminary
development work.

107. Leslie never authorized David Simpson, or any of his Confederate Business
Enterprise Associates, to obligate her or LD SQ to be responsible for all construction costs
associated with the Koamalu Plantation development project.

108. On information and belief, David Simpson, Nathan Simpson and Brandon
Dente may have deceived their confederate associates [Michael Thompson and Todd
Dorny and/or their business entities] into believing Leslie and/or LD SQ could be
responsible for all construction costs associated with the Koamalu Plantation development
project.

109. On information and belief, Michael Thompson and Todd Dorny may have
deceived their confederate associates [David Simpson, Nathan Simpson, Brandon Dente

and/or their business entities] into believing that the Koamalu Plantation development
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project was a true and viable investment opportunity.

110. On or about March 11, 2005 [Friday], Todd Dorny signed and provided Title
Guaranty with a "Waiver and Confirmation" referencing the ALS/ Koamalu-Unit 2 Deposit
Receipt Offer and Acceptance identified in paragraph 90 herein. The "Waiver and
Confirmation" states:

1. Buyer [Koamalu] does hereby waive all deadlines, conditions

and contingencies in the above-referenced DROA with the exception of

marketable titie.

2. Buyer [Koamalu] confirms that he will deposit $1,200,000.00

into escrow no later than 4:00 pm March 11, 2005 and if the same is not so

deposited prior to said time, then the DROA shall be cancelled forthwith and

Seller need not perform thereunder.

See Exhibit 19, copy of untitled facsimile transmittal dated 03/11/2005 and time stamped
14:17 — Title Guaranty - Princeville.

111.  On or about March 11, 2005, David Simpson and/or Nathan Simpson
exchanged the $1,200,000.00 personal check identified in paragraph 89 herein, for an
"Official Check" and deposited the same into Landmark's Trust Account, Central Bank
account number 41123431. See Exhibit 20, copy of Official Check.

112. On orabout March 11, 2005, David Simpson and Nathan Simpson received
a $600,000.00 check drawn from Leslie's [JP Morgan Chase Bank] account payable to
Landmark Realty. See Exhibit 21, copy of Check No. 1127.

113. Also, on or about March 11, 2005, David Simpson received a $100,000.00

check from Ken Dolezsar payable to David Simpson for a "management fee" for his

involvement with LD SQ and/or Koamalu Plantation. Leslie was neverinformed about and
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did not authorize David Simpson or any of his Confederate Business Enterprise Associates
to be paid management fees. See Exhibit 22, copy of Check No. 1139.

114. On information and belief, the $600,000.00 and $100,000.00 described in
paragraphs 112 and 113 herein, brought the total amount of Leslie's funds borrowed,
taken, used or spent by David Simpson, Nathan Simpson and/or their Confederate
Business Enterprise Associates, ostensibly for the Koamalu Plantation development
project, to at least $1,900,000.00.

115. On or about March 11, 2005, Nathan \Simpson executed a Central Bank
Standard Wire Transfer Request Formto transfer Leslie's $1,200,000.00 to Bank of Hawaii
Lihue Branch for the benefit of Title Guaranty — Escrow A54020187 [Nokaoi/ALS-Unit 2].
See Exhibit 23, copy of Standard Wire Transfer Request Form dated 03/11/05.

116. On or about March 11, 2005, Nathan Simpson sent an e-mail to Lisa Wilson
of Title Guaranty regarding the $1,200,000.00 he had wired for Escrow A54020187
(Nokaoi/ALS-Unit 2). Nathan Simpson instructed Ms. Wilson to not release any funds
without his or David Simpson's approval. See Exhibit 24, copy of Nathan Simpson e-mail
chain - beginning March 11, 2005.

117. On or about March 14, 2005 [Monday], Lisa Wilson of Title Guaranty
responded by e-mail to Nathan Simpson:

... This transaction was more complex then [sic] I originally thought.

Since there are two contracts [Nokaoi/ALS-Unit 2 and ALS/Koamalu-Unit-2]

I had to open two transactions. A54020187 is for ALS [as Buyer] and

A54020188 is for the Koamalu [as Buyer] Plantation purchase. Attached is

the contract for the purchase [by] Koamalu Plantation for your review. Once
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accepted please execute and fax the early disbursement letter to my office
at 808-826-5310.

In other words, Title Guaranty acknowledged that the $1,200,000.00 wired by Nathan
Simpson for the benefit of Escrow A54020187 really belonged to Escrow A54020188. See
Exhibit 24.

118. Onorabout March 15, 2005 [Tuesday], David Simpson signed and delivered
to Lisa Wilson at Title Guaranty Disbursement Instructions Prior to Recording. The
Instructions say in part:

Escrow No.: A54020188

Seller: ALS PROPERTIES, LLC

Buyer: KOAMALU PLANTATION, LLC

Property: 4534 UAHI RD UNIT 2

The undersigned hereby agree and instruct Title Guaranty Escrow Services,

Inc. to Transfer the sum of $1,000,000.00 to escrow A5402022 [sic] [should

be A54020022 — Balgos/Nokaoi transaction] / Nokaoi Development prior to

closing (recordation).

By authorizing this release of Leslie's funds to payoff Balgos' Promissory Note, David
Simpson and his Confederate Business Enterprise Associates breached escrow and
breached their fiduciary duties to Leslie. See Exhibit 25, copy of Disbursement Instructions
Prior to Recording -dated 3-15-05.

119. On information and belief, David Simpson, without Leslie's knowledge or
permission, instructed Title Guaranty to use Leslie's $1,000,000.00 — prior to any closing

in Leslie's name, for her benefit, or enforceable by her —to enable Nokaoi to satisfy Balgos'

$980,000.00 Promissory Note (described in paragraph 69 herein) due Kaumialii and
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thereby obtain Kaumialii's Release of Purchase Money Mortgage (described in paragraph
79 herein). The use of Leslie's $1,000,000.00 to payoff Balgos' $980,000.00 Promissory
Note released both Unit 2 and Unit 3 to Balgos.

120. On or about March 21, 2005 [Monday], Title Guaranty recorded the following
documents with Hawaii's Bureau of Conveyances:

a. The Kaumualii/Balgos Release of Purchase Money Mortgage
releasing Units 2 and 3 to Balgos — as entry 2005-055514; |
b. The Balgos/Nokaoi Condominium Deed conveying Units 2 and 3 from

Balgos to Nokaoi — as entry 2005-055515;

C. The $1,900,000.00 Balgos/Nokaoi-Unit 2 Purchase Money Mortgage

—~ as entry 2005-055516; and,

d. The $400,000.00 Balgos/Nokaoi-Unit 3 Purchase Money Mortgage —

as entry 2005-055517.

See Exhibits 7, 11, 12, and 13.

121. On or about March 29, 2005 [Tuesday],}David Simpson and Ken Dolezsar
formed Plai