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BEFORE THE AMERICAN ARBITRATION ASSOCIATION

WORTHINGTON & KIMBALL
CONSTRUCTION COMPANY, a
Utah general partnership,

Claimant, AWARD

V.

C & A DEVELOPMENT COMPANY, No. 77-110-0130-82
an Arizona corporation,

C & A ENTERPRISES, an
Arizona partnership, and
C & A COMPANIES, INC., an

Arizona corporation,

Respondents.
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This matter came before Peter W. Billings, George E.
Lyman and B. Lue Bettilyon, sitting as a board of arbitrators,
to resolve disputes between the parties arising out of the per-
formance and interpretation of a contract originally between C & A
Development Company, as owner, and Worthington & Kimball Construction
Company, a Utah general partnership and L. M. Hendriksen, dba
Western States Construction, a sole proprietorship, as contractor,
for the design and construction of a factory building to be occupied
by Permaloy Corporation.

Seventeen days of hearings were held on April 25 to 29,
May 16 to 20, June 20 to 24 and July 14 and 15, 1983 and the
construction site was visited by the panel and representatives of
the parties on July 14, 1983. 1In addition, the arbitrators met on
July 5, 1983 to review the evidence and to prepare suggestions to
the parties as to the matters they believed should be covered by

the post-hearing briefs. During the hearings both parties were



given full opportunity to call all witnesses they desired and 84
exhibits were introduced by Worthington & Kimball and 59 by the
respondents. Both parties were given opportunity to file and did
file post-hearing aﬁd reply briefs.

Under date of August 30, 1983 Worthington & Kimball
moved to reopen the hearing to determine the respective rights and
liabilities of C & A Development Company, C & A Enterprises and
C & A Companies, Inc. under any award made in these proceedings in
light of an assignment of the original contract by C & A Development
to C & A Enterprises in.March, 1981. Under date of September 29,
1983 the American Arbitration Association notified the parties that
the arbitrators had agreed to reopen the hearings. Under date of
October 18, 1983 the parties were advised the reopened hearing
would be held on October 24, 1983, limited to evidence and argument
as to whether any award can or should be made for or against any
party other than the parties to the original contract, i.e., C & A
Development Company as owner and Worthington & Kimball Construction
Company as contractor, and as to the allocation of costs and fees.

Because of the inability of counsel for respondents to
appear, the hearing scheduled for October 24, 1983 was not held.
By means of a conference telephone call, the parties stipulated
that in March, 1981 the contract between Worthington & Kimball and
C & A Development Company was assigned by C & A Development to
C & A Enterprises, an Arizona partnership of which C & A Companies
is a general partner. The parties further agreed that respondents
should have until and including October 28, 1983 to respond in
writing to the merits of the contentions of Worthington & Kimball

set forth in their motion to reopen the hearing.



The arbitrators, therefore, vacated the hearing set for
October 24, 1983 and granted Worthington & Kimball until November 4,
1983 to respond to any arguments presented by respondents as to
the effect of the aésignment on the rights and liabilities of
C & A Development Company, C & A Enterprises and C & A Companies
in the matter before the arbitrators. The arbitrators further
directed that the memoranda to be filed by each party should also
state the position of such party as to the assessment of costs and
fees in this proceeding.
Aftef receipt.of said briefs the arbitrators met on
November 7, 1983 and, based on the evidence heard, the exhibits
introduced, the briefs of counsel and the visit to and inspection
of the construction site, make the following Findings:
l. On or about July 2, 1980 Worthington & Kimball and
C & A Development Company entered into a contract on AGC Form No.
6a "Design - Build Agreement between Owner and Contractor." The
only significant amendment to that form made by the parties was in
paragraph 2.5.2, to which was added the following language:
Any and all test borings, soil sampling and pre-determined
construction surveys and investigations (other than site
survey) shall be done by contractor, if contractor fails
or neglects to obtain such borings, testings, etc.,
contractor shall assume all liability for any failures in
the building as a result of any deficiency that may
result therefrom.
2. We construe that language to mean that the parties
intended that if (a) the contractor employed a competent person
to conduct such borings, testings, etc., (b) fully informed that
person of the general nature of the planned constrﬁction, (c) the

borings, testings, etc., were performed and the report thereof

was made in accordance with standards of the industry, (d) the



plans and specifications provided by the contractor under paragraph
2.1 complied with the findings and recommendations of the person
employed to make s%qh borings, testings, etc., and (e) the contractor
followed such plans and specifications in the construction of the
building, the contractor is relieved of any liability for any
failures or defects in the building resulting from soil conditions,
differential settlement and the like.

3. In March, 1981, with the consent of Worthington &
Kimball, the original contract between Worthington & Kimball and
C & A Development was assigned by C & A Development to C & A
Enterprises, an Arizona partnership of which C & A Companies, Inc.
is a general partner. 1In addition, the property on which the
building was constructed was deeded by C & A Development to C & A
Enterprises. By reason thereof, references in this award to "owner"
shall be deemed to include both C & A Enterprises and C & A
Development, jointly and severally. We believe any allocation of
payment of the award is to be determined by agreement between them,
without necessity of any ruling by the arbitrators. The obligation
of C & A Companies, Inc. under\the award is only as a general
partner of C & A Enterprises and is determined by the provisions
of Section 48-1-12, Utah Code Annotated.

4. The unpaid balance of the contract price, as adjusted
by change orders as provided in Article 9 of the Contract, to which
Worthington & Kimball is entitled to be paid as provided in Article
11 ofvthe contract, is $430,053.00, subject to such deductions
therefrom as the arbitrators find to be warranted under the terms

of the contract and the evidence received with respect to the claims

of the owner.
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The owner is entitled to a reduction of the said

unpaid balance in the sum of $52,922.00, allocated as follows:

a.

6.

Repairs to asphalt in parking lots and drives,
$25,125.00;

Punch list items - this includes correction of
cantilever area of roof over cdock, $10,000.00;
Repair of external walls due to separation and
spalling, $2,500.00; and

Credit for payments by C & A to Worthington &

Kimball subcontractors, $15,297.00.

All other claims of the owner have been carefully and

fully considered, but are denied on one or more of the following

grounds:

a.

7.

Not the responsibility of the contractor;

Not supported by the evidence;

Not authorized by or barred by the terms of the
contract between the parties, including the plans
and specifications;

Not quantified by reliable evidence;

Not included within the scope of the work to be
performed by the contractor;

Barred by acts or failure to act of the owner; and
Abandonment of the claim during hearings or in
briefs.

The contractor is entitled to interest at the rate of

15% per annum on the sum of $377,131.00 from December 1, 1981 until

paid by owner.

We select that rate in part as a measure of damages



to Worthington & Kimball for the unreasonable withholding of the

balance of the contract price.
8. All other claims of the contractor have been fully
L.
and carefully considered, but are denied on one or more of the
following grounds:

a. Not the responsibility of the owner;

b. Not supported by the evidence;

c. Not authorized by the contract or barred by the
terms of the contract, including the plans and
specifications;

d. Already covered in change orders executed by owner
and contractor;

e. Not quantified by reliable evidence;

f. Are otherwise contained in the award herein made;

g. Barred by acts or failure to act of the contractor;
and

h. Abandonment of claim during hearings or in briefs.

9. Owner shall pay to contractor the sum of $377,131.00

plus interest as provided in paragraph 7 above upon the contractor
filing with the office of the American Arbitration Association in
Denver, Colorado lien waivers from the contractor and all its
subcontractors. This requirement does not include Robert E. Lee
doing business as Ogden Industrial Plastic, who we find is not a
subcontractor of wWorthington & Kimball.

10. Adminiétrative fees and arbitrators' fees and

expenses as determined by the American Arbitration Association office

in Denver, Colorado shall be borne 75.0% by owner and 25.0% by



Worthington & Kimball. All other expenses shall be allocated as
follows:
a. The expenses of witnesses for either side shall
be paid by the party producing such witness
including witnesses produced in response to the
arbitrators' letter to counsel dated May 27, 1983;
b. Cost of the stenographic record, equally between
owner and Worthington & Kimball, unless they shall
have otherwise agreed prior to the receipt of this
award;
c. All other expenses of the arbitration, as described
generally in paragraph 50 of the Construction
Industry Arbitration rules, shall be born equally
by the parties; and
d. The nature and amount of such expenses shall be
determined by the Denver office of the American
Arbitration Association.

DATED this '7C[- day of November, 1983.

R
, -Alég:j%/w%,

Peter W. Billings,&fﬁfirmaﬁ

A

B. Lue Bettilyemr
C
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Robert F. Bentley, Esqg.
7525 East Camelback Road =t C
Scottsdale, Arizona 85251 RIC=*~ TEEEN

(602) 947-7775 wEB§’ : ~LERK
Attorney for C & A Development Co. FILED 4.—\til___

and C & A Enterprises

Dec 5 ilayar't

IN THE SECOND JUDICIAL DISTRICT COURT
OF WEBER COUNTY, STATE OF UTAH

WORTHINGTON & KIMBALL CONSTRUCTION
COMPANY, a Utah General Partnership,

W

et al, OPPOSITION TGO
MOTION TO CONFIRM AWARD
Plaintiffs, AND MOTION TO VACATE AWARD
vVs.

Civil No. 83387
C & A DEVELOPMENT COMPANY, an
Arizona corporation, et al,

Defendants.

N N e N N N S e e Nt e S N

Defendants, C & A DEVELOPMENT COMPANY and C & A
ENTERPRISES, by and through their attorney, ROBERT F. BENTLEY, hereby
oppose Plaintiff's Motion to Confirm Award and move this Court
pursuant to Section 78-31-16, Utah Code Annotated, to vacate the
award of the American Arbitration Association, on the grounds that:

(A) The arbitrators exceeded their powers by making an
award after the time within which the award was to be made had
expired, by recpening the hearing at a time which would prevent the
making of the award within the time agreed upon by the parties
without agreement of the parties to extension of the time, and by
making an award upon matters not submitted to them and not within the

terms of the agreement.



(B) The arbitrétors after the close of the hearing received
additional evidence in support of Plaintiff's claims but refused to
receive additional evidence from Defendants, C & A DEVELOPMENT
COMPANY and C & A ENTERPRISES, in support of their claims as
Respondents in said arbitration.

(C) There was evident partiality of the arbitrators as
evidenced by the irregularities in procedure and the award.

(D) The award was procured by fraud or other undue means.

This motion is supported by the attached Memorandum.

RESPECTFULLY SUBMITTED this 30th day of November, 1983.

N

Robert F. Bentley ‘

7525 East Camelback /Road

Scottsdale, Arizona 85251

Attorney for C & A Development
Co. and C & A Enterprises



MEMORANDUM IN OPPOSITION TO MOTION TO CONFIRM
AND IN SUPPORT OF MOTION TO VACATE

Defendants, C & A DEVELOPMENT COMPANY and C & A
ENTERPRISES, have opposed Plaintiff's Motion to Cecnfirm Award and
have moved this Court to vacate the award made by the American
Arbitration Association in the matter entitled WORTHINGTON & KIMBALL
CONSTRUCTION COMPANY, a Utah General Partnership, Claimant, vs. C & A
DEVELOPMENT COMPANY, an Arizona corporation, C & A ENTERPRISES, an
Arizona partnership, and C & A COMPANIES, INC., an Arizona
corporation, a copy of which Award is attached to Plaintiff's Motion
to Confirm Award. The award must be vacated as the arbitrators
exceeded their powers, were guilty of misconduct in refusing to hear
evidence pertinent and material to the controversy, there was evident
partiality in the arbitrators and the award was procured by fraud or
other undue means.

I. The arbitrators exceeded their powers by making an
award after the time specified had expired. The parties agreed by
contract that the rules of the American Arbitration Association would
apply. With respect to time for award, the rules provide:

"The award shall be made promptly by the arbitrator and,

unless otherwise agreed by the parties, or specified by law,

not later than thirty (30) days from the date of closing of

the hearings M
Rule 41, Construction Industry Arbitration Rules, a copy of which is
attached hereto as Exhibit "A". As no other time was agreed upon by
the parties and the law (U.C.A. §78-31-8) specifies that the award
must be made within sixty (60) days from the time of the appointment
of the arbitrators, if the time is not fixed in the arbitration
agreement, the time within which the award must be made is thirty

(30) days from the date of closing the hearings. The hearings were

-3 -



closed on September 2, 1983. See Exhibit "B" attached hereto. Thus,
the award must have been made on or before October 2nd in order to be
within the time as specified by the parties.

The arbitration rules specify that if no other specific
time is set forth in the contract and the hearings are reopened, the
award must be made within thirty (30) days from closing of the
reopened hearings. Rule 36, Constructicn Industry Arbitration Rules.
See Exhibit "A". However, the rule also provides that:

"If the reopening of the hearing would prevent the making of
the award within the specific time agreed upon by the
parties in the contract out of which the controversy has
arisen, the matter may not be reopened, unless the parties
agree upon the extension of such time limit."

Notwithstanding this limitation, the hearing was reopened
over the objection of Defendants, C & A DEVELOPMENT COMPANY and C & A
ENTERPRISES, and without their consent to extension of the time
limit. In fact, they specifically objected to any reopening of the
hearing which would permit Plaintiff to submit additional evidence
with respect to their claims which should have been but was not
submitted in pricr hearings without also permitting C & A DEVELOPMENT
COMPANY and C & A ENTERPRISES to submit additionzl evidence with
respect to their defenses and claims which they had not presented
because the arbitrators directed that the surrebuttal case be limited
to two (2) days. See Exhibits "C" (Plaintiffs' Motion for Reopening
of Hearing), "D" (the Response thereto), "E" (the American

Arbitration Association letter advising that the hearing had been

recpened), "F" (the panel's Notice of Hearing) and "G" (letter from



the attorney for C & A DEVELOPMENT COMPANY and C & A ENTERPRISES

objecting thereto).

Inasmuch as reopening of the hearing did not extend the
time within which the award was to be made, the arbitrators had no
power to make an award after October 2, 1983, and the award made must
be vacated.

The arbitrators also exceeded their powers by making an
award which was not within the contract. The arbitration rules
provide that: "the arbitrator may grant any relief or remedy which

is just and equitable and within the terms of the agreement of the

parties" Rule 43, Construction Industry Arbitration Rules, see
Exhibit "A" (emphasis added).The arbitrators fixed interest at
fifteen percent (15%) per annum "in part as a measure of damages

for the unreasonable withholding of the balance of the contract
price". See Award, pages 5-6. Neither the contract nor any other
agreement of the parties provided for damages intended to be punitive
in nature such as these. The contract specified the rate of interest
which payments due but unpaid should bear. Section 11.1.4, page 8.
Both parties submitted evidence as to the appropriate rate (Plaintiff
claimed that prime plus two was the appropriate rate while Defendants
submitted evidence that after’December 1, 1981, the construction loan
rate was at seventy-five percent of prime or less than the legal rate

of ten percent).



In rejecting the evidence submitted by all parties as to
the appropriate interest and arbitrarily choosing a rate of fifteen
percent in part to punish C & A DEVELOPMENT COMPANY and C & A
ENTERPRISES for being unreasonable, the arbitrators exceeded their
powers. (That such interest was intended as a penalty is further
evidenced by the panel's letter of July 14, 1983 [prior to the
surrebuttal case of C & A DEVELOPMENT COMPANY and C & A ENTERPRISES]
which specifically requested argument as to what "penalty" should be
assessed against C & A if it withheld an unreasonable amount from the
final request for payment. Items 4 (A) and (B), page 2, Exhibit
"H".)

Because the arbitrators exceeded their powers by making an
award which was not "within the agreement of the parties", the award
must be vacated.

In addition, should it be determined that the award is not
defective as a result of the failure to make an award within the
time agreed by the parties, the panel exceeded their powers by
making an award against C & A DEVELOPMENT COMPANY despite the fact
that Plaintiff had withdrawn any claim against C & A DEVELOPMENT
COMPANY in the Reply of Worthington & Kimball regarding the
respective liability of the C & A entities (C & A DEVELOPMENT
COMPANY, C & A ENTERPRISES and C & A COMPANIES, INC.). Plaintiff
stated, "Because 6f the individual liability of the general partners

of C & A Enterprises, W&K (Worthington & Kimball) will not pursue the

- 6 -



secondary liability of C & A DEVELOPMENT". Exhibit "I", page 2.
Thus, Plaintiffs withdrew from the arbitrators' consideration any
claim against C & A DEVELOPMENT COMPANY based upon its secondary
liability. Despite the withdrawal of this claim, the arbitrators
made an award against C & A DEVELOPMENT COMPANY jointly and severally
with C & A ENTERPRISES. In so doing, they exceeded their powers by
making an award upon a matter not submitted to them. As a result,
the award must be vacated.

II. In addition to exceeding their powers, the arbitrators
were guilty of misconduct in refusing to permit C & A DEVELOPMENT
COMPANY and C & A ENTERPRISES to supplement their surrebuttal case,
and the award must be vacated.

As has been discussed above, the surrebuttal case was
limited to two days at the arbitrators' direction. 1In an effort to
complete the hearing as directed, C & A DEVELOPMENT COMPANY limited
the number of witnesses and the areas of evidence on surrebuttal.
When Plaintiff moved to reopen the hearing to submit additional
evidence because it had failed to substantiate a claim against any
Respondent other than C & A DEVELOPMENT COMPANY, C & A ENTERPRISES
and C & A DEVELOPMENT CCOMPANY requested that if the hearings be
reopened, they be permitted to supplement their surrebuttal case.

Plaintiff in its Motion to reopen the hearing argued facts
which were not in evidence from the hearings. By so doing, the

Plaintiff attempted to ensure that even if the hearings were not



reopened, the evidence which they desired to present would be before
the panel. Plaintiff's actions in this respect were clearly
improper.

In receiving additional proofs from Plaintiff but refusing
to permit C & A DEVELOPMENT COMPANY and C & A ENTERFRISES to
supplement their surrebuttal case, the arbitrators were guilty of
misconduct and the award must be vacated.

III. The award must be vacated because of evident
partiality of the arbitrators. That partiality is evidenced by the
penalty interest assessed in the award, by making C & A DEVELOPMENT
COMPANY jointly and severally liable with C & A ENTERPRISES in the
award despite the withdrawal of claims against C & A DEVELOPMENT
COMPANY by Plaintiffs, and by reopening hearings to permit Plaintiff
to supplement its case but refusal to psrmit C & A DEVELOPMENT
COMPANY and C & A ENTERPRISES to supplement theirs, all as discussed
above.

In addition, partiality is evident from the discussion in
the Award regarding the modification to the contract regarding the
soil testing. The panel indicates five items which if followed by
the contractor, relieved the contractor of liability for failures or
defects in the building resulting from soil conditions, differential
settlement and the like. ©Of the five set forth, it was clear from
the evidence submitted that at least two were not fulfilled by the

contractor. The contractor did not fully inform the person



conducting soil tests of the general nature of the planned
construction. Mr. Rollins who performed the soils test, testified
that he did not knecw what type of building was going to be
constucted. See Exhibit "J", an excerpt of the testimony of Ralph
Rollins, p. 1980, lines 17-20. 1In addition, the plans and
specifications provided by the contractor did not comply with the
findings and recommendations of the person employed to make such
borings. Plaintiff did not dispute that its architect failed to
proportion the footings as recommended by the soils report. In fact,
in their brief they stated that an engineering decision was made not
to follow that recommendation. Clearly, Plaintiff is not relieved
from liability for engineering decisions to deviate from the
recommendations of the soils expert. Despite failure to conform to
two of the five reguirements set forth by the arbitrators, , the
arbitrators failed to make any award for damages due to differential
settlement despite clear evidence that differential settlement has
occurred and caused damage to the building.

Due to the evident partiality of the arbitrators, the award
must be vacated.

IV. The award must be vacated as it was procured by fraud
or other undue means. C & A DEVELOPMENT COMPANY and C & A
ENTERPRISES claimed in the arbitration proceedings that a credit for
items which were included in the contract at the time it was signed,

were not provided by Plaintiff and yet were included in the contract



price. However, the items were shown on the contract plans which
were initialed by the parties. Plaintiff claimed that the deletions
occurred prior to execution of the contract and were reflected by a
reduction in the price. Despite the clear reguirements of the
contract plans, Plaintiff claimed that an unsigned set of redlined
plans were the contract drawings though none of the personnel of
C & A DEVELOPMENT COMPANY who testified had ever seen them prior to
the arbitration hearing. C & A DEVELOPMENT COMPANY and C & A
ENTEPRISES are preparing a discovery request which will include
documents in the hands of Plaintiff which they believe will
demonstrate that the initialed plans were in fact those which defined
the contract and that the contract price includes those items which
Plaintiff claims were deleted from the contract and price prior to
execution. C & A DEVELOPMENT COMPANY and C & A ENTERPRISES bkelieve
that with those documents, they can demonstrate that the award was:
procured through fraud or other undue means and that the award must
be vacated. At such time as the documents have been provided to
C & A DEVELOPMENT CCMPANY and C & A ENTERPRISES, they will supplement
their memorandum with respect to this issue.

Because of defects in the award and procedure of the
arbitration, adequate grounds exist for vacation of the award by this
Court. Despite the interests of the Court in resolution of disputes,

the Legislature has specified that arbitration proceedings which do



not meet certain criteria may not be confirmed. That is the case in
this matter.

RESPECTFULLY SUBMITTED this 30th day of November, 1983.

Robert F. Bentley °



CERTIFICATE OF MAILING

I hereby certify that I mailed a true and correct copy of

the foregoing Opposition to Motion to Confirm Award and Motion to

Vacate Award, postage thereon fully prepaid, this 30th day of

November, 1983,

Robert F. Babcock

Walstad, Kasimer, Tansey & Ittig
185 South State Street

Suite 1000

Salt Lake City, Utah 84111

LaVar E. Stark

Attorney for Stewart Title
2651 Washington Boulevard #10
Ogden, Utah 84401

Steven M. Ashby
Helbrook Company, Inc.
151 North 600 West

P. O. Becx 226
Kaysville, Utah 84037

Joseph Smith Plumbing
433 Eat Maryrose Drive
Salt Lake City, Utah 84107

to the following:

Thomas A. Duffin
Attorney for Otto Buehner
311 South State
Suite 380

Salt Lake City, Utah 84111
Michael Glassman

Attorney for Redd Roofing

First Security Bank Bldg. #1000
Ogden, Utah 84401

David B. Smith
First Interstate Bank of Arizona
P. 0. Box 20551

Phoenix, Arizona 85036

WM

Robert F. Bentley



shiall submit to questions or other examination.
The arbitraior may vany this procedure but shall
aftord full and equal opportunity to the parties for
the presentation of any material or relevant proofs.

Exhibits. when offered by either partv. may be
received in evidence by the arbitrator.

s
hibits in order received shall be madz a party
the record.

The names and addresses of all witnesses and
i \

30. Arbitration in the Absence of a Parry
Uniess the law provides to the contrany . the arditra-
tion may proceed in the ‘vsence or any party, who,
afier due notice. fails 10 be prasent or fails to ob-
tzin an adiournment. Anaw ol snaﬂ not be made
OE iv on the defauit of 2 per }'. Tiie arbitrator shall

sguire the party who is present te submit such
’\xdence as deemed necessary for the making of an
iward.

m

1. Evidence
The parties may offer such evidence as they desir
ind shall proau;e such additional evidence as the
irpitrator may dsem necessery to an undarstand-
ng and determination of the dispute. An arbitra-
:or authorized by law to subpoena witnesses or doc-
imenis may do so upon the reguest of any party,
orindependently. The arbitator shail be th:).ucf_h:
of the admissipility of the evidence oifered and
sonfonmnity to lezal ruies of e 1.19.;.. s!zu tbe
1ecessary. All evidence shall be taken S
>f all of the arbitrators and all of dee ra n.:. except
ahiere any of the parties is ahsent in defuult or has
~aived his or her right to be present.

32. Evidence by Affidavit and Filing of
Documents

[he arbitrator may receive and consider the evi-
Jence of wiwnesses by affidavit. gving it such
veight as seems appropriate after consxdnr:mon of
iny obj2ctions made to its admission.

Al documernts not filed with the arbiirator at the
rearing. but arranged for at the hezring or subsc-
juently by agreement of the parties. shall be fiied
vith the AAA for transmission to the zroitrator.
All parties shall be atiorded opportunity te exum-
ne such documenis.

33. Inspection or Investization

Ar arbitrator rinding it necessary to mike an in-
spection or investigation in connecticn with the
arbitration shall direct the AAA to so advise the
parties. The arbitrator shall set the time and the
AAA shall notifyv the parties thereof. Any panty
who so desires may be present at such inspection
or investigztion. In the event that one or both par-
ties are not prese'n at the inspection or investiga-
tion. the arbit shall make 2 verbal or written
report to the p es and afford them an opportu-
nity to commant.

34. Conservation of Property

The arbitrator may issue such orders as may be
deemed necessany to saicguard the property which
is the subizct matter o*" the arbitration without
prarudice 1o the rights of the parties or to the final
rmination of the dispute.
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35. Closing of Hearings
The arbitrztor shall specifically inquire of the par-
ties whether they have any further proofs 1o offer
or witnesszs to b2 heard. Upon recexving negative
replies, the arbitrator shall declare the hearings
closed and a minute thereof shall be recorded. If
briefs are te e fled. the hearings shall be daclured
the final date set by the arbitrator for
he receirt of brefs If documents are to be flied as
provided for in Section 32 und the date set {or their
islzter than thutsettor the receipt or briafs,
the later date shadl be the d”'e of closing the hear-
ing. The time limit within which the arbitrator is
required tc make an award shali commence to run.
in the absence of (‘Lhe' agreements by the parties,
upon the closing of the heurings.

56. Reopening of Hearings

The hearinos meay be reopened by the arbitrator at
will, or upen 2ppiication of 2 party at any time be-
fore the award is made. Ii the reopening of the hear-
ing would prevent the making of the award within
the specific ime g reed upen by the parties in the
contract out of which the controversy has arisen.
the mutter may not be reonened. unless the parties
agree uporn the exlcnsion of such time limit. When
no specific datz is fixed in the contruct. the arbitra-
tor may reopen the hearings. and the arbirrator
shall have thirry duvs {rom the closing of the re-
opened hearings within which to make an award.

—
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37. Waiver of Oral Hearings

The parties may provide, by written agreement, for
the waiver of oral hearings. If the parties are un-
able to agree as 1o the procedure. the AAA shall
specify a fair and equitable procedure.

38. Waiver of Rules

Any party who proceeds with the arbitration after
knowiedge that any provision or requirement of
these Rules has not been complied with and who
fails to state an objection thereto in writing, shall
be deemed to have waived the right to object.

39. Extensions of Time

The parties may modify any period of time by
murual agreement. The AAA for good cause may
extend any period of time established by these
Rules. except the time for making the award. The
AAA shall notify the parties of any such extension
of time and its reason therefor.

40. Communication with Arbitrator and
Serving of Notices

There shall be no communication between the par-
ties and an arbitrator other than at oral hearings.
Any other oral or written communications from
the parties to the arbitrator shall be directed to the
AAA for transmittal to the arbitrator.

Each party to an agreement which provides for ar-
bitration under these Rules shall be dcemed to have
consented that any papers. notices or process nec-
essary or proper for the initiation or continuation
of an arbitration under these Rules and for any
court acticn in connection therewith or for the
entry of judgment on anv award made thereunder
may be served upon such party by mail addressed to
such party or its attorney at the last known ad-
dress or by personal service, within or without the
state wherein the arbitration is to be held (whether
such party be within or without the United States
of America), provided that reasonable opportunity
to be heard with regard thereto has been granted
such party.

41. Time of Award
The award shall be made promptly by the arbitra-
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tor and. unless otherwise agreed by the parties. or
specified by law, not later than thirty davs from
the date of closing the hearings. or if oral hearings
have bezn waived. from the date of transmitting
the final statements and proots to the arbitrator.

42 Form of Award

The award shall be in writing and shall be signed
either by the sole arbitrator or by at least a major-
ity if there be more than one. It shall be executed
in the manner required by faw,

43. Scope of Award

Tne arbitrator may grunt any remnedy or relied
which is just and equ uao]e and witiin the terms of
the sgreement of the parties. The arbitrator. in the
award. shall assess arbitration fees and expens 25 as
provided ir Sections 48 and 30 egqually or in favor
of any partv and. in the event any administraiive
fees or expenses are du2 the AAA.in favor of the
AAA,

44. Award upon Settlement

If the parties seitle their dispute during the course
of the zrbitraticn. the arbitrator. upon their
quest. may set mnh the terms o1 the agreed s
mentin an award

ie
el.

43, Delivery of Award to Parties

Partiss shull accept as lf:\ i defivery of the award
the placing of the award or a true copy thereof in
the mail by the AAA addressed to such party at
its last | knows 2 dress 07 10 318 aTtorney, or persen-
al servics of thig award, or the fling of the award
in anyv manner which mav be prescribed by law,

46. Release of Documents for Judiciai Pro-
cecdings

The AAA shail. upon the written request of a par-
tv furnish to such party. at its expense. certified
facsimiles of eny papers i the AAATS possession
that may be reauired i iudicial procesdings re-
u.m'x Yo the a r‘h suon.

47. Applications to Court

No judicial m'm.“"dings by a party refating to the
su"u»* ctmatter of the arbitranon shall be deemed ¢
waiver of the party’s right 1o arbitrate.
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AMERICAN ARBITRATION ASSOCIATION

Robert F. Babcock, Esg.
Walstad, Kasimer, Tansey
& Ittig
185 S. State Street,

Salt Lake City, UT

Ste 1000
84111

Robert F. Bentley
General Counsel
C & A Companies,
P.0. Box 154¢
Scottsdale, AZ

Inc.
84252

L.M. Eenriksen dba

Western States Construction
790 East 400 North

Linden, UT 84062

Centroller
Inc.

Steven M. Ashby,
Holbrook Company,
151 North 600 West
P.0O. Box 226

Kaysville, UT 84037
Joseph C. Rust,
Kesler & Rust

2000 Beneficial Bldg.
36 S. State Street
Salt Leke City, UT

Esg.

84111

Gentlemen:

This will confirm that

This will advise
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the
captioned arbitration were held on July 14 and 15,

RE:

789 SHERIIAN STREET. DENVER. COLORADO 80203
SUITE 430 (303) 831-022=
0823

September 12, 1983
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hearings in the above-

1983 .

that the Arbitrators cdaclared the

hearings closed on September 2, 1983.



September 12, 1983
Page 2

Therefore, the Awaré will be due thirtv (30) days
thereafter or by, on or before October 2, 1983.

Very truly yours,
l/"\"\ /' VR o N
¢ ) " ~ /
1 i/,]'\; / , i lf}
L A N '///
Mark E. Appel
Regional Director

MEZA: km

xc: Peter W. Eillings
George E. Lyman
B. Lue Bettilyon



Robert F. Babcock and

James J. Tansey of

WALSTAD, KASIMER, TANSEY & ITTIG
Attorneys for Claimant

185 South State, Suite 1000

Salt Lake City, Utah &4lll

Telephone: (801) 531-7000

BEFCRE THE AMERICAN ARBITRATION ASSOCIATION

WORTHINGTON & KIMBALL CONSTRUCTION
COMPANY, a Utah general partnership, MOTION FOR RECPENING
OF HEARING
Claimant,

vs'

C & A DEVELOPMENT COMPANY,

an Arizona corporation, C & A ENTERPRISES,
an Arizona partnership, C & A COMPANIES,
INC., an Arizona c