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IN THE SUPREME COURT OF THE STATE OF UTAH

STANLEY MARTIN REDD,
SHEILA M. REDD, his wife;
STERLING HARDSON REDD,
JILL D. REDD, his wife;
PAUL DUTSON and CONNA
DUTSON, his wife,

NEWLY UNCOVERED AUTHORITY
FOR BRIEF OF RESPONDENT

Utah Rules of Civil
Plaintiffs-Appellants, Procedure 73(p) (3)

v. Case No. 17231

WESTERN SAVINGS & LOAN
COMPANY,,

R N A A W N N A S A

Defendant-Respondent.

As further support for Western Savings' argument
that due-on-sale clause is not an unreasonable restraint
on alienation, the following bracketed language is to be inserted
to the last paragraph of page 9 of Brief of Respondent:
. widély’fluctuating inﬁerééﬁ Tates. See, [Williams v.

First Federal Savings and Loan Association of Arlington, No. 80-1446

(4th Cir. May 26, 1981)], Krause v. Columbia Savings & Loan

Ass'n, Civil No. 80CA0735 (Colo. Ct. App., filed March 19, 1981);*

Occidental Savings & Loan Ass'n v. Venco.

*The case of Krause v. Columbia Savings & Loan Ass'n was submitted

to this Court pursuant to Rule 73(p)(3), Utah Rules of Civil

Procedure, on April 24, 1981.
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Il THE SUPRCME COURT OF Tut state oF oraf/Cl °

s C\‘or‘.{l Suprerno Court. Utah

S3TANLEY MHARTIN REDD;
SHEILA . REDD, his wife;
STERLING HARDSOW RLLD;
JILL Y. REDOU, his wife;
PAUL DUTSON; and wONNA
DUTSCH, nis wife,

NEWLY UNCOVERED
AUTHORITY FOR BRIEF
OF RESPOLIDENT
Plaintiffs--appellants, Utah Rules of Civil
Procedure 75(p)(3)

Cage lo, 17231
WESTL] SAVINLGS & LOAN
COrMPANY,

Cefendant-2Responuent.

As further support for Wescern Savings' arguwment
that the due--on-sale clause is not an unreasonable restraint on
alienation, the following bracketed language is to be inserted
to the last parayraph of page 9 of Brief of Respondent:
< + . widely fluctuating interest rates. See,-[{Dunham v. Ware _
Savings Bank, 423 N.E.2d.998 (Mass. 1981)]; Williams v. First
federal savings and Loan Ass‘n of Arlington, No. 80-1446 (4th

Cir. may 26, 1981); Krause v. Columbia Savings & Loan Ass'n,

Clvil wo. 80CA0735 (Colo. Ct. App., filed sarch 19, 1981);*

Occidental Savings & Loan Ass'n v. Venco . . .

—_—

*The case of Williams v. First Federal Savings & Loan Ass'n

Of arlington was subiitted to this Court pursuant to Rule
75(p)(3), Jtan R. Civ, P., on June 2, 198l. The case of
Frause v. Columbia sSavings & Loan Ass'n was suomitted toithis
Court pursuant to Rule 75(p)(3), Jtah R. Civ. P., on Aapril 24,
1ys1,
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IN THD SUPREME COURT OF THE STATE OF UTAH

STANLEY MARTIN REDD;
SHEILA M. REDD, his wifeg
STERLINIG HARDSOW REDD;
JILL D. REDD, his wife;
PAUL DUTSON; and UONKNA
DUTSON, his wife, ADDITION OF
NEW AUTHORITY TO SRIEF
Plaintiffs-appellants, OF RESPONDENT

V. Case No. 17231

WESTERW SAVINGS & LCAN
COMPANY,

e e N e e e e e e e e e e e

Defendant-Respondent.

Defendant-respondent Western Savings and Loan
Company (Western Savings), pursuant to Rule 75(p)(3), Utah
Rules of Civil Procedure, hereby submits additional authority
in support of its position in the above-entitled case.

In Dunham v. Ware Savings Bank, 423 N.E.2d 998 (Mass.

1981), attached hereto as Exhibit A, the defendant-respondent
bank began foreclosure ptoceedings pursuant to a due-on-sale
clause in its loan instrument when the buyer of the subject
Property failed to renegotiate the interest rate on the subject
real estate loan to current market rates. As was done in the
case at bar, the borrower/seller brought an action seeking an
injunction against the foreclosure, and a declaration that the
due-on-sale clause was unenforceable as an unreasonable re-
straint on alienation. See Dunham, 423 N.E.2d at 1000. Also

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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a5 \n the present case, the lower court rejected the borrower's
arguwents and ygranted the lender suwamary judgment, from which
the oorrower appealed.

In unanimously affirming the decision of the lower
court, tne Massachusetts Supreme Court ikade the following
points which directly support western savings' arguments pre-
sented to the lower court, in its appellate brief and at oral
arguinent conducted May 12, 1981:

1. The court declinea to rule specifically on
whether due-on-sale clauses are restraints on alienation
because even if they are, the court held that they are reason-
aple, and, therefore, enforceable. See id. at 999 & 1001.

2. The court rejected the argument presented by
appellants herein, that the due~on-sale clause was intended
only as a device to protect the lender's security interest.
Instead, the court recoynized that the due-on-sale clause is
primarily used to protect lenders agalnst interest rate fluctu-
ations. See id. at 100l1.

3. The court: recognized that enforcement of due-on-
sale clauses 1is eyuitable because it is the counterpart to the
vorrowers' right to prepay tneir loans and refinance their
sroperties when interest rates go down. See id. at 1002,

4. The court recognized that federally charterea
savings and loan associations are empowered to enforce due-on-
sale clauses, and, therefore, prohibiting state—charteredA

savings and loans from enftorcing due-on-sale clauses would

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



place tihea ar a severe competitive disadvantage. See id. at
1003. As stated in the Brief of Respondent at 21-23, Utah law
states that state-~chartered savings and loan associations are
to be given the sawme powers as those federally chartered so
that tihey won't be at such a dilsadvantage.

5. Lastly, the court recognized that prohibiting
entorcewent. of due-on-sale clauses unfairly penefits present
porrowers wishing to sell their property and their below market
rate loans. Future vorrowers will ve required to pay higher
interest rates to offset lenders' losses from outstanding low
interest loans which are prolonged Leyond their anticipated
life because due-on-sale clauses cannot be enforced. See
Dunnan, 423 N.E.2a at 1004.

Pursuant to Rule 75(p){(3), the correcting page con-
taininy the aoove-described newly unccvered authority is filed
herevwith.

DATED this lst gay of October, 1981.

Respectrully submitted,
Richard wW. Giauque
Janmes R. Holbrook
Stephen 7. Hard
GIAUQUE & WILLIAMS

500 Kearns Building
Salt Lake City, UT 84101

F o —

RY hard Gliauque

Attorneys ftor DeLendant-
Respondent
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CERTIFICATE OF HAND DELIVERY
I hereby certify that two copies of the roregoing
addition of dNew Authority to 2rief of Respondent and liewly
uncovered Autnority for Brief of Respondent, page 9, were hand
delivered to ieill R. Sabin of stringham, Larsen, Mazuran &
Sabin, 200 tlorth Mailn Street, Suite 200, Salt Lake City, Utan

84103, chis 1lst day of October, 1981.
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» fighting a fire. See People v. Wil;son,

) CalApp2d 574, 576, 49 Cal.Rptr. 792
(1%6); Portsmouth v. Campanpella & Cardi
constr. Co., 100 N.H. 249, 253, 123 A2d 827
(556, Howard v. Soo Line R.R., 63 Wis2d

« 0, 503, 217 N.W2d 329 (1974); “Allenton .
" Yolunteer Fire Dep’t v. Soo Line R.R., 372
L Sup. 422, 423 (ED.Wis.1974); Annot., 90

a private owner for negligence or nuisance. -

6Lc111,§ 145. See Dartmouth v. Silva,
5 Mass. 401, 404, 90 N.E2d 832 (1950);
*.Buifin v. C & R Constr. Co., 313 Mass. 651,

-~BNE24913 (1943); of. Uhited States v. -

Clesspeake & O. Ry., 130 F24 308, 310 (4th
- (ir. 1942) (expense of protecting public
Vmoperty from advancing fire).
 ourred by the town in extinguishing a fire
-n private land stands on -a different foot-

g, See State v. Boston & Me. R. R, 99
“NE, 6, T1, 105 A2d 751 (1954). Once a .
lowu establishes a-fire department under

10Lc 48, § 42, as amended by St.i973, c
168, § 1, the fire chief bas.‘“charge.of
_ utinguishing fires in the town and the
motection of life and “property-in case of
:fr”" Safeguards against fire-are main-
ined “for the benefit of the public and

“vilhout pecuniary ~sompensation or emolu-
Worcester, 123 Masa. =

vent”” Tainter v.
0,216 (1877).

R IR

Z Under these authorities the right of the
*bm to recover firefighting expenses de- '
See, e. g; GL. c 48,

Jends on statute.
$394, providing for a. written agreement
' Wr‘eimbursement in case of aid to another
Duicipality; ‘G.L. c. 148, § 5, abatement of
v hazard at owner's expense on twenty-
e hour notice. Such statutes have gen-
wdlly been strictly construed. . See United
Saes v. Burlington N., Inc, 500 F2d 637,
';? w(9lh Cir. 1974); State v. California Or.
(me' Co, 225 Or. 604, 612, 358 P2d 524

1. The town argues that G.L. c. 266,
%% appearing in St.1958, c. 526, § 2,
W’—“des for liability in the present case, but

/" - Janine Uzzel) and Glenn Swenson.

1B praingifrse

W, Geg, case against a second defend-

| TRe i i - . . s
%ponsorecgby%e erﬁWHey"E’aw [m%unﬂﬂésfor digitization provided by the Institute of Museum and Library Service’sla
Library Services and Technolsgy Act, administered by the Utah State Library.
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Expense’

" the complaint lacks the neeasary ailega

upon land of another” or that they suffered
any fire upon their own land “to extend
. beyorid- the limits . thereof ‘whereby:

_ See State Forester v. Obrist, 237 Or. 63,6
390 P2d 333 (1964). ~Thus, the complain
", fails to state a claim _upon which relief ¢an
M . - >

WARE SAVINGS B
“Supreme Judici
s .. Hampehire. ; <.

Argued April 8, 1981.
. Decided July 20, 1581.

. Mortgagor and purchaser of mon.ga.g‘a
home brought action against bank seeking’
injunction against foreclosurz, and a decla--
ration that the “due-on-sale” clause in the
mortgage was unenforceable as an unrea-
- sonable restraint on alienation. - The Supe--
rior Court, Griffin, J., granted bank’s mo-
tion for summary judgment and mortgagor
and purchaser appealed. Following trans-
fer from Appeals Court, the Supreme Judi-
cial Court, Hampshire County, Hennessey,
C. J., held that: (1) fact that bank failed for
".three months to enforce “due-on-sale”
- clause to accelerate payment of home mort-
gage following attempt. by mortgagor to -
transfer mortgage to purchaser of the home
did not constitute a waiver by the bank of

.lurbed because Teuenui( did not join in the
bank’s motion for summary judgment.




gl 4 RS

al

. -/ DUNHAM v. WARE SAV. BANK ~

Clte as, Mass, 423 N.E 24 933 -

its right to accelerate, as three months was
rot an unreasonable amount of time, and
(2) although a “due-on-sale” clause is a re-
straint on alienation, it is a reasonable re-

straint and therefore- enforceable, as the.

clause represents an equitable adjustment
of rights between borrower and lender.

P‘evaxhng rule is that under an ordi-

_nary acceleration clause i in a mortgage the
obligee has a rcasonable time after the

event which gives rise to accelerate in .

which to elect to deﬂ‘lare the mdebtednas

due. : ‘,.. CS

"Z Mnrtguges h41)3 s g
- Fact that bank failed for three mont.hs

to enforce “due-on-sale” clause te accelérate
-payment of home mcrigage foljowing at.
tempt by mortgagor to transfer the mort-
.gage to purchasor of the home did not
censtitute a waiver by the bank of its right
to accelevate, as three months was not ar.
unreascriable amount o[ t.lme Epas

3 Mar?gagc_ '“403 .

- Although 4 “due—on»..ale" dhuse, 2 de-
‘viee usad in. rea) property security transac-
tions to provide, at the o;;tjon of the lender,
for acceleration of ihe meturity of the loan
upon the alienationr of the ieal property

sccurity, is 2 restraint on alienation, it is a-

resscnable restraint and therefore enforce-
able, as the clause .represents an eguitable
adjustment of rights between borrower and
lender, as it may prevent state-charter bank
from operating at a competitive disadvan-
tage with federally chartered banks, and as
it is a substantial benefit to the. bank’s
depositors and to the future borrowers from

the bank. .

3. This case doés n;)t involve either a “due-on-
encumbrance” ._or a ‘*‘consent-to-transfer”
clause, two additional ctauses familiarly found
in such transactions. See Tucker v. Lassen
Sav. & Loan Ass’n, 12 Cal.3d 629, 116 Cal.Rptr.
633, 526 P.2d 1169 {1974) (due-on-encumbrance

clause not automatically enforceabie against
mortgagor who enters instaliment contract for

3 submltted a bnef

- Alan R Goodman, Spnngﬁeld for plam-
tiffs. . - .

William J. Ledoux Worcester (Jame E -
Wallace, Jr., & John A. Mavricos, Worces-
ter, with hlm), for _Ware Savmgs Bank.

"Henry 'B. Shepard, -Carol Goodman,
Thomas P. Storer,. Boston, & Raymord. C. '
Zemlin, for Savings Banks ‘Assotiation of
- Massachusetts & another, amxcx cunae, sub—
mmcd a bnef. . - :

“John J. McCarthy, Wakeﬂeld & Stanley-
V Ragalevsky; Boston, for Massachusetts
Coopemtwe Bank League, amicus -curiae,

- Before HENNESSEY C. I, and
" BRAUCHER, WILKINS, L!ACOS and NO-
LAN,JL - -

HENNESSEY, Chief Justice. ,_.-‘~

The facts of this case are simple, bz it | -
will likely have significant inpact' upon
many transactions involvigg the sale of rea}
property.” We decide a question _wecently
- presented to & number- of courts in the
United . States, namely, whether ' t.he en-
forcement of -a _so-called “due-on-sale”
clause ® in a home mortgage constitutes an
unreasonable restraint on ahenat.\qn in the
;absence of allegations of - |mpalrment. to the
security. A due-on-sale clause is a device
commonly -used- in real property security
transactions to provide, at the option of the
lender, for acceleration of the maturity of
the loan upon: the alienation of: the real
property security. We conclude that we
need not decide whether such a clause is a~
restraint on alienation because we also con-
clude that if it is indeed a restraint on
alienation, it is a reasonable restramt and
therefore enforceable. .

b .. #T D
& Lozn Ass'n, 289 N.C. 620, 634, 642, 224
S.E.2d 580 (1976) (Lake, J., dissenting):{con-
sent-to-transfer clause implies consent will not -
be unreasonably withheld by lender: to enforce
clause automatically is to make it" “a loan
shark’s trap for the unwary borrower” and
“sheer extortion’). We take no -position re-
garding the latter two types of acceleration

Spongaleddpthe &b.ﬁwwey@p&jﬁb[@w Firdingéer, Sahzation nepyisiesl by the Insfitute of Museum agd Library Services
Library Services and Fechnology Act, administered by the Utah State lerary
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The parties bere include borrowers (Ken-
peth Dupham and F. Janine Uzzell) who
sold their mortgaged home to a buyer
(Glenn Swenson) who attempted to assume
the borrowers’ low-interest mortgage, and
include as well a bank (Ware Savings Bank)
which - threatened foreclosure unless the
buyer renegotiated the mortgage and ac-

.cepted the market interest rate. .When the

~“huyer purported to assume the-mortgage,
" ‘the bank attempted to enforce, through
- . foreclosure, the due-on-sale clause.in the.
7% mortgage* " The borrower and the buyer
" _then brought this action against the bank, -
- seeking an Mmjunction’ against the foreclo-

_clause in the mortgage was unenforceable
“as an unreasonable restraint on alienation.
- A judge of the Superior Court allowed the

> bank’8 motion for summary judgment, the
plaintiffs appealed to the Appeals Court,
and we transferred the case to thl.s court on
- our own motlon. We affirm. )

[] 2y lnmal)y, we dupaae of the plam-
! uffs claim that the bank{vtuved its right to

“the clanse until appmxxmauely three
months had elapsed since the transfer. The
prevailmg rule is that under an_ordinary -
weelerat)on clause in a mortgage the ‘ohli-
‘gee has 2 reasonable time after the event
" " which gives rise to the right to accelerate in
» which to elect to declare the indebtedness
- due. Malouff v. Midland Fed. Sav. & Losr
. .Ass'n, -181 Colo. 294, 304, 509 P2d 1240
- (1973). We da not think tbat three months
is unreaspnable, see id. (one menth reasona-
" ble, but .nat one year), although we note

.that once the bank knows or should have
lmown of the transfer, any_ delay u at its

We next examine the issue whether the
due-on—sale clause isa mtramt on allens—

. 4. The du&on-sale chuse in l.he 1978 morlpge
in the case at bar reads as fotlows: “The Mort-
gagor also covenants and agrees that in the
event the ownership of the mortgaged premises

- sure, and a declaration that the due-on-sale

“accelerate because it did not seek to enforce .

‘snder othei* conditions-(in case of ¢dntidued-

Seeno\emmﬂ-a. B BT

423 NORTH EASTERN REPORTER, 2d SERIES

tion. There is substantial authority that it
is not. “An examination of -the law per-
taining to restraints on alienation-makes it
clear that a ‘due on sale’ clause is not a
restraint on alienation and cannot-be so
considered for any purpose, theoretical or
practical.”. Occidental Sav. & Loan Ass'n v.
Venco Partnership, 206 Neb. 469, 293
N.W.2d 843, 845 (1980). “fTjts efféct is te

" remove a lien or eicumbrance—namely the

security deed of trust—and therehy render

the parcel of land more alienable—not less, _
Mareover, and perhaps more importantly, -
the homeowner whose property is :quect to -
a due—on-sale clause is as free to sell, and, in -
selling, to realize as much as a bomeovmer 7;
holding the same property free and tlear’ of e
any encumbrance. . ... It could bardly be -
seriously contended tha1. if a loan secured:’
hy a-deed of trust to provide funds to

purchase. a house were, from the outset
payable on demand,.it would amount to-an
unreasonable restraint of alienation. . So

how can it be an unreasonable restraint of
_alienation for the loan to be payable on _
“demand under some conditions (in mse of

sale), and payable at fixed period. mtervals P

ownership and oécopancy)? ...~ The fbor-="
rowers] seek to ' convért an adﬁmntage
obtained hy therh’'when they first bbrrowed -
to buy the house, which there was ho legal
obligation for'the lender to provide; into arn |
even greater advantage. ~ What the [bor-
rowers] argue fs-that, when they wqmred
the property; they should have been granb-
ed a better .deal, allowing full rjghts to :
maintain the full 30 year term status o{ the
loan, despite a-change in the home owner-
ship” (emphasis -in -original). Willlams v
First Féd. Sav.'& Loan Ass'n; 851 F..
2d 910, 923-924 n23- (4th Ciry 1981) °
See Crockett v. First Fed Sav.' & Loan

the option of the Mnrtgagee torlhwuh bewme' E
due and payable. Failure to exercise this op- -
tion shall not constitute-a waiver of the right to

exércise the same in the event of a subsequent -

or any part thereof shall by the
involuntary act of the Mortgagor or by opera-
tion of taw or otherwise become vested in any
_person, partnership, corporation, irust or asso-
"ciation other than the Mortgagor, the-entire

|

y or

i of title by (he Mortgagor or succes-
sor in title.” ’
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s

“in-the market');
- Due-on-Trensfer Clauses,. 12 Rea! Prop.,
- Prob. & Tr.J. 891, 926 (1978) (“To label the

-DUNHAM v. WARE SAV. BANK - - -

Mass. 1001

Cite as, Mass., 423 N.E.2d 999

Ass’'n, 288 N.C. 620, 625, 224 S.E.2d 580
(1976) (“[T]he practical effect of the due-on-
sale clause when it is considered in isolation

-is that the owner is encouraged not to alien-

ate his property if it would be more advan-

.tageous to enjoy.a loan which has become

favorable because of changed interest rates
Note, Enforcement.of

loss of a purported favorable economic posi-
tion 23 a restraint.on alienation is a miscon-
ception of that doctrine, which. 'was not
iniended.to provide profitability of aliena-

.tion, but only the ability to alienate.without

penalty”). Contra, Wellenkamp v. Bank of
-America, 21 Cal.3d 943, 148 Cal Rptr. 379,
582 P2d 970 (1978). .. 7

s T

= 3] We nreed, mot ponder further the

. queeuon whether. we are here dealing with

a restraint-on alienatien; because we prefer
to rest our decision. ou: the conclusion that

. even if it is such a restraint, its nature is

- such that it is-enforceable. As the p]am-
-¢iffs ackriovdedge,-even. if the due—on-sale

. a w-elorse were a.aeatyaint on aliéhstion in the

.

-.-traditionai~sensz, its enforcernent must be
granted. if it is-2 reasonablc réftraint. See

-»Ex.v,v_en . GampbeH, 344 Mass. 24,7181

N.E24-342 .(1962).. Sce- alsc-Robérts v.

- Jores, 307 Mass. 504, 36 N.E 24 392 (1949);

T

.

N3

il

Fastman Masble Cot v. Verment. Marble
0., 235 Mass."138, 128 N.E. 177(1920). - See

note that the historic purpose of the due-on-
sale clause was to protect the lender's ‘se-
curity interest (Holiday Acres No. 3 v. Mid-
west Fed. Sav. & Loan Ass’n, 308 N.W.2d
471, 480 [Minn.1981)), buf Wwith the -ad- .

‘vent of inflationary increases in the cost of

borrowing money the clause has been used
to protect the lender against other risks
involved in-the long-term -loans associsted
with home finance. “The interest rate fluc- -

‘tuation is evidently a, indeed the, principal

underlymg characteristic of home lending
activities which leads lenders to insist on

‘due-on-sale clauses” (emphasis in ong'mal)

-Williams v. Fnst Fed. Sav. & Loan Ass’n,
supra at 927. Also it is important to note
that aithough mortgage loans are. gehen.lly

“written for terms of twenty-five to thirty-

. five years, the average homeowner does not-
- remain in one residence until his mortgage

- yease, depeuding on the yesr of originagign.
- In 1980 the Federal National Mortgage As-

is repaid. -In fact, figures submitted by

- amici curiae tend to establish that mortgag-
-es originating in the 1960’s remained out-

standing on the avcrege:from 65 tu 9.8

- saciation bought thirty year mortgages at a~

geverdlly Maaring,. The Development. .of -
- adjusted accordingly.. The deviee u.se&‘ to.

Rostrainta on - Alienation. since Gray, 48

~ Harv.L.Rev, 373, 404-405 (1935); Restate-
. r maut of Property, §§ 404, 405 (1944). We

- . ablenesq of ~-the restraint. i

. lender’s perspective®

therefore focuo our aty on, the re;

d by the

.clause,

y\eld based on a payoff within a t.we?ve
yea.r period.

Whatever the precse numbers, it is~clear

that. lenders negotiate. home loans with the
realistic - expectation that they will not be .
held, to maturity, and interest rates -are

activate- the “early” (actyally antlclpg_&er})
payoff before maturity is the due-oun-ale

wihich reduces interest rate risk.by
reducing the avcrage time over which 'a

clause. where, a3 ir this case, there is no
allegntion that the transfer from borrower-
gellec to buyer has impaired the security for
the mortgage debt.

Before examining the bases upon whlch
our decision rests, we outline some aspects
of home mortgage transactions from the
At the outset, we

mortgage loan is outstanding. Invalidating
the due-on-sale clause would in effect ex-
tend the life of the average mortgage loan
perhaps two or three times longer than the
lender had originally anticipated, intensify--
ing the lender’s risk of interest rate loss. It
is fair to conclude that because of the re-
duced risk, use of an acoeleration device

of M and the Masuchu-

5. This Y is iled from infor ion

submitted by amici curiae, Savings Banks As-

setts Mortgage Bankers Association.

Sponsored by the S.J. Quinney Law Library.. Funding for digrtiiation provided by the Institute of Museum and Library Services
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1002 Mass.

lowers the interest rate at which the bank
is.willing to Joan money. - Viewed from this
perspective, it can be argued that the mort-
gagors have already. had- the benefit of the

_. clause which: they now seek to mvalldate_

. Within the above context we turn to the
policies which, on balance, make the clause
reasonable and thus enforceable. - They are:
(1) the clause represents an. equitable ad-
justment of rights between. borrower and:
lender, (2) it may. prevent State-chartered
banks-from operating at a competitive- dis-
advantage- with federally-chartered banks,
. and (3) it-is a_substantial benefit to_the
..bank’s deposlton and to the future borrow-

1. -The CIause -Repraenl‘.v an E‘qmtsble
'- Adjustment o[ ngbt.s BeLween Lender and
. Borruwer. PRI .

~~. Many of the courts which have upheld the
“use of due-on-sale clauses have relied on the
theory ~thit' the hank's right-to accele;ate

: erty (and the concomitant right to obtain
- current interest rates by relending the mon-
ey) is the counterpart of the bormwers
ngbt to prepay.the loan without penalty
These courts- have reasoned that -the bor-

‘_' rowe:’s ability to “profit” from falling in-

" . tebest rates,® supported: a like ability on the

- part 'ut"thél lender “to ‘take ‘advantage of

:'interest ratesin -his ~favor. “~See, e.. g.

“'Crockett v.-First Fed. Sav: & Loan Ass’n,

289 N.C. 620, 627, 224' S.E.2d 580 (1976);_

“.. Cemtury Fed: Sav. & Losn Ass’n v. Van.

4. Glahn, 144"NL.Super. 48, 54, 364 A2d 558

. (Ch.Div.1976). Crockett, supra, suggested

"+ would appear to support a loan with no
prepayment penalty and -a due-on-sale

-clause. . The immediate buyer has the secur-
"~ ity of having the ability to pay off his loan
at no grea!er than the initial interest rate,

s In Massachusens the Leg:slalure has allocat-
ed this right to the borrower by statute. Gen-
‘eral Laws c. 183, § 56, allows certain borrowers
to prepay a first mortgage without penaity at
any time after three years from the date of the
note, and penalties for earlier prepayment are
substantially limited. -

forg

0 Ogy

7. The Fede Al Mor!
Srons AT e SR e

.- 2 Fedeml Preempt:a. 3
~--the outsEanding debt upon sile of the- prop-

:-that “{iln fact, a fair contractual agreement -

423 NORTH EASTERN REPORTER. Zd SERIES

and he can get a more favorable loan if
interest rates decline. The lender can get a

‘more favorable loan agreement if interest
rates rise and there is a new.owner of the :

realty.” - While we note’ that the. right-of
the borrower to- take advantage of falling
-interest rates is not equal in ‘value to the

bank’s acceleration rights during periods of -
sustained, steady-inflation, the right to pre-.
See . Peter:

pay is-always. of some value:
Fuller - Enterprises .v. - Manchester ~ Sav.

- Bank,102 N.H. 117, 162" £2d 179 -(1959)..

Since we cannot predict the future, we do

— mot know the value of the borrower’s pre- .
payment rights next montk, riext year, or.

_ten-years from now. We do determiné,
however,. that equity - speaks in “favor of
enforcing the bank's rights under its due-

_ on-salé clause when the borrower has the

prepayment nghts eslabhshed by GL ¢«

Anot‘her problem which. mnghi. occur 1!
due-on-sale ¢! were invalidated would
be inconsistent enforcement. of the clause

depending on whether. the lender is a State
-or federally~chartered institution, - Federal
law governing mortgage loans by fedemlly-l

chartered institutions appears to requirg en
for t of d le clap. “fA Fed

eral savings and loan] assocjation continues
to have the power to include, as,a ‘mattér of .
contract between it’ and the bormwer, e

{due-qn-sale clause]
such option ...

[E]xemlse

=" -12 CFR.§ 545.8—3(0 (1980), The
eomptroller of the currency has proposed a
similar rule for national banks issuing vari-
able rate mortgages. 45 Fed.Reg. 64,196,
64205 § 29.7 (1980). Recently, the Federal
" National Mortgage Association? has adopt-
. r.r;ongage corporation Which buys residential

mortgages from originating lenders at prices

and upon terms that are set in advance. After

obtaining a commitment from FNMA to pur-
chase mortgages conforming to FNMA require-

ments, a bank can loan money (o its customers .

who need mortgage financing even though the
bank has no money of its own to lend. See A.

v &.-Q. Johnstone, Land .

Berge:
i ﬁlnf;ii‘f'“a?ﬁ et F 4T o sy Soees

Machine- generated OCR may conlam errors

shall be exclusively gov-'
erned by the terms of the loan contract

ANy w




DUNHAM v. WARE SAV. BANK
- Cheas, Mass., 423 N.E24 998

ed an explicit poliey requiring either an
enforeeable due-om-sale clanse or an “early-
call”® provision permitting the lender to
require full payment after seven years,
whether the prmperty is sold or not: Wall
Street Journai, Oct. 24, 1980, at 15, col. 2

There is recemt Poderal case law which
offers substantial support for the proposi-
tion that Federal regulations permitting
due-on-sale claoses prevail as to federally-
chartered institations, even in the presence
of conflicting State law. Conference of
Fed. Sav. & Loan Ass’ns v. Stein, 495
F.Supp. 12 (E.D.Cal), aff’d, 604 F2d 1256

(9th Cir. 1979), affd mem., 45 U.S. 921, 100°

S.Ct. 1304, 63 L.EA24 754 (1980). Bailey v.
First Fed. Sav. & Loan Ass’n, 467 F.Supp.
1139 (C.D.IIYT) Glendale Fed. Sav,_ &
. Loan Ass'n v. Pox, 439 PSupp. 903 (C.I.

Cal1978). See Willias v. First Fed. Sav.-
& Loan Ass'n, 51 224910, 914 n.6 (4th. .

Cir. 198)) (sugzeming that there is “a
nationvride federal mmlicy favoring due-on-
sale clauses™). Cf. Pirst Fed. Sav. & Loan

- Ass’n v, Greenwald, 791 P2d 417 (1st Cir.

. 1979); Meyer.z v. Berxely Hilis Fed. Sav. &
Ldan. Ass'n, 4% P23 1145 (2tk Cir. 1974).

. State-chartered Jenless in States, which,
oy J'efuse te eaforp duooruulc

ausas are,
o thfus in 2

pes ..:;J{zd-y ﬁﬁcuh smlat T

. The 'Stzte-chariys? instmmon 13 demed_ - stereotypical conaumes raxsung thre foréclo-

thie, opportuvjty % =zee wiih the borrower
_ o2 a dueonals.chmes  The ]’ke)y rault
il be that thes: muumom “will quote
Ju&he; mmm .rw: i’ mgmnon ol‘ t.h°
. pdditional risk, ot eatpaall | rovmon..
- _”to‘;wcele-ale prerScably” die ‘debt at”the -
Aeader’y option (thes Torchag reuegotlatlon
‘cangistent; W;th eiti ‘Treredt Fatels), “or
~raly_on variaby: rais siirtages - arn option
.+ only, recently iermizid H Matsachusetts.?
— . Moreoves, the Hzasclimered mstitution .
-» - Toight not .bggg’ “» =7 the standsed-mort-

_..gage instrumexs regjived I the-secondary .

.. Joarket ang tne Tdd pop have.access to
. @n_important wpmmx of . oitgage funds.

8. Acceleration 3¢ S cuxgige debt is desig-

“prepayment” £ Srmigne abmt by the borrow-

nated 2 “call” £ mriated 3y the lender, and-

Mass. 1003
As the court in Wijlliams v. Firet Fed. Sav.
& Lboan Ass’n, supra at 930 n48, present-
ed the issue: “One can only \yoider where
it leaves the jurisprudence of California
with its state court decision, Wellenkamp v.
Bank of America, 21 Cal.3d 948, 148 Cal.
Rptr. 379, 582.P.2d 970 ... (1978), decided
August 25, 1978, essentially voidihg due-on-
sale clauses for state lending <institutions
speedily followed on November:1, 1978, by
Glepdale Federal Savings & L‘oan Associa~-

. tion v. Fox, 439 F.Supp. 903- (CD.Cal1978),
which held.valid due-on-sale rlaises in lend-
ing.documents of federal assoqiguons The
state can hardly relish the mmgemwe dis-
advantage- mexorably follow' for s!ate
lending associations.” -

-8.  The Clause Protects the‘ Bank’s De-
positors and- Benefits Future Bormwers.

The third.bese upon wh\c_h,gnge rest our
(decision is that the clause is of substantial
benefit to both future borrowers from the
bank and to the bank’s (depositors. At fust.
blush, the problem pr ted today pp
. to involve only the aciual parties, A haaty‘
reading leawes.the simplistic :impression
_that this cage presents the clgssic confronta-
tior. batwosk _g,a-mstmltlonal lefder and a
borowen, ke bosrower repmenhng ‘the

sure advances, of -the bank. The bank pre.
_,vaila, - That,-however, is a naf oW and x_ms-x R
leading interpretation. This equrt has_not
.. hegitated to wse its power ﬂo prevent. op-

_(pression an overreaching, when that power o

_rould be. fairlp exercised so- ‘ag -not to be-
.come itself an irstrument of m,mstlee. 'l'he
result woreach todsy is conslstent with our
historic principles. T -

e LOlﬂy an the most basic leveis is this a -
\struggle betwecn.the bank and the borrow-
er to determine who will “profit” from in-
flation. See Holiday Acres ‘No. 3 v. Mid- -
‘west Fed. Sav. & Loan- Ass’n, 308 NW.%

9. G.L c 167, § 70, inserted by 51.1980, c. 335, -
§1. Seenote ll infra. .

Sponsored by the.S.J. Quinney Law Library. Funding for dlg\IIZathﬂ provided by’the Institute- ofMuseum and lerary Serv\ces
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T rowen.
" “cause widespread hardship to the general

1004 Mam. . 423 NORTH EASTERN

471, 482 (Minn.1981) (“The allomuon of

the potential profit or loss generated by the
existence of a low-interest loan in a high-in-
_terest mortgage market forms the basis of
this dispute”); Century Fed. Sav. & Loan

" Ass'n v. Van Glahn, 144 N.J.Super. 48, 55,

364 A_2d 558 (Ch.Div.1976) (“The issue here
. i3 who will reap the profit”). " While the
parties here assert their individual inter-

" ests, they represent in a larger sense other’
. soaal groups who stand to beneft (rom our

*"The contest surely involves the adverse
it mteram of past borrowers and future bor- .

Elimination of the ‘clause “will

home-buying public.””" Federal Home Loan
Bank Bd. Adwv. Op.- No. 76.647, at 37 (July
‘30, 1975). - Lnvalidation of ‘the due-on-sale
- clause would have-an immediate, concrete,
.and unfair. impact upon the interests of
future borrowsers becausg, the ipterest rate

~ for their, morigage lpans .would have to be™

sufficiently high to offset the banl’s loss *
from outstanding law-inteyest loans which
_cpuld then be.prolonged. through assump~
“tion. . Viewed _from .this perspective, ‘the
: issue thus bewmq whet.her future borrow-

i ... prs, who. borrow from the bank th.rough

s£ssumption of . outstsndmg lovhmtermt
mortgages should be entitled tn subsidiza-
tion by those future. bormwers who borrow
dl.rectly fmrn the bank We perecwe no
policy reason for .impasing such a resuit.
“Ip the. final amnlysﬁl one must. conclude

°- .that people [who wnsh t.o assume Iow-mwr- )
- est mortgages in_a. hlgh-mt.eresl market]

ave simply too eager o shift to othen bur-
dens properly ‘belonging on thelr own shoul-
dem Wnlhams supra’ -at” 916—917 1o

IO Other recenl cases mdacate the same con-
_cem. ‘In Mutual Fed. Sav. & Loan Ass’n v.
Wisconsin Wire Works, 71 Wis.Zd 531, 539,

- 239 N.w._2d 20 (1976), the court stated: “Obvi-
.- ously it was costing Mutual more to obtain the
-funds it made available for borrowing. Mutual
.. would reap no real windfall;, on the contrary
. Mutual might be required to charge the current
borrowers more to make up the deficiency re-
sulting from the past transactions*s Justice
Clark, di v. Bank of

ing in W

SpoAfDenics. (2 Callld 943, 4B Cal. Rpteli 379 59%izationHEAE SPOHERRTH WhiERe 0 PrASHSH &fF

P2d 970 (1978), 2

REPORTER, 24 SERIES ol

The controversy can also be v1ewed as a
conflict between the borrower-seller amd
the bank’s depoesitors. .. Massachusetts ‘sav-
ings banks, cooperative banks, and credit
unions are nonprofit corporations organized
for mutual benefit. See generally G.L: ¢.
168 (savings banks), e. 170 (cooperative
banks), ¢ 171 (credit unions). The same is
true of federallychartered savings and loan
associations... '12 U.S.C. § .1464 (1976_&

tutions comes from accumulated surplus of

prior years’ operations, which -is held* in

reserve for the benefit of the depositors

170," §§ 37, 37A, 38, 40; GL e - 1,
.§§ 19-20. In a sense a savings bank is the
alter ego of its depositors, and the risks

faced by the institution expose all the dé.-

positors to potential harm. To the extent
that 'yields on the investments of the insti-
" -tntions ace jeduced to unprofitable levels,

‘e loss i besne: by the individual depositor .

¥h the fortn of feduced returns on Saviigs.

“Calling' a loaa int order to get the full -
~ benefit of turrent interest rates is a _legm-‘ -

mat.e and r ble busines:

praet.

wlnch protects the Association members‘ :
“and their savings’ mvatm_ent; as “well ‘as
fulfifling ‘the statutory puipose of the asso~ -
- ciation.” Century Fed. Sav. & Loan Ass'n, °.

supn;'l“ N.J Super. at 54, 364 A.?A 558.

= Concll uswn

Alt.hough the quuhon we declde '.oday is
a proper subject for judicial determmauon,
the competing policies at issue in this case
make it ideally suited to legislative resolu-
tion.M Asr we have\demonstrated t.herve is

.J.

ted i f . o! | \!
clauses in order to protect borrowers, stated:
“[O)ur beneficence may be shortsighted. For_

- in attempling to assist the Wellehkamps, the

. majority opinion must necessarily restrict if not
dry up mortgage funds otherwise available to
the next generation of borrowers.” [d. at 954,
148 Cal.Rptr. 379, 582 P.2d 970. .

11. .T‘r;e législalure has already addressed simi-
lar policy issues in its recent approval of vana-

rvwces
administered by the Utah State Library.
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See G.L c. 168, §§ 57, 59, 60, 60A;.G.L'c. -
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ample support for allocation of inflationary
gains to any of a number of groups—depos-
itors, mortgagors holding outstanding low-
interest mortgages, or future borrowers
who must bormw to finance the purchase of

a home. In the Circurustances presented, if
the bank is to be forbidden from enforcing
# contract which allocates the gain to itself,
it must bc shown that the contract vorea-
sonably restrains alienation.. 'This has not
been established, and so the contrm:t. is en-

forceable!® 7 7w

Ty

Ia Lhe p'-uent. economic urvumst.anws,

L SRR

the vmbxhty of large institutional lerders ._

often makes such- institutions the focal
point for community concera. - The right. of
the lender to acceleratz a mortgage deht in
order to renegotiate.the loan at mziket
interest rates will only be utilized by lend-
er3 when interest rates have risen. How-
ever, this coincidence should not obscuve the

- fact that inflation has many czuses, and the

>

vight te- enfoice a dugron-sale cizuse. no
MEre causes rising interest rates then the
txe zise-of :a bovevwers Tight te prepay his
lozn cuvses demmng:mtmas? Vatés, ox lhe
teveying of .aw utabi el reruge illoverid
vizathe,.

iqoderabe gaind. andslmsee in an wiceriain
ceoneriy. -Beotust the due cn-onle danse is

- counerbalzaced by he borrowe:’y stuluto-

5y righi: te przpay; -beeesse fadarally- oher-

-dzred institirtions might continue tavenfarce -
‘i385 maiter of Fedozal-regulation. inespes.
Gyo.of State court-holdiags; iand.becaues -
i&e clanse offers. i oyaymal baneft‘s ta de-.

- a\av:’_v;-gam From IRETrAsCd m":n.v w2 20
the kqdoe ane o benelis of desfeass:
€5 (ALTI W borowss. G.i. 6137, § 10, .

Vesiable rate inortgages, elthoagisdiflevenitin
detail; siare sgine genera) rexriciions with
fxed rate morigages covlaining prepaywneni
angd due-on-sale claises, in thay vadstle rate
morcgages are limited in the amount and fre-
quency of interest rate chenges. Vanable rate
morigages are bui one legislative response to
the probleras eacourtered by bonowars and
lenders aliks in an unpredictablt economy.
See Va.Code § 6.1-330.34 (1978) (requiring

_ prominent disclosure of due-on-sale clauses);
Minn.Stat. § 47.20, subd. 6 (1980) (invalidating
the use of di J in most

SPOMVWW J. But el polidayy Acresnybr giiization provwdw(?gd\heqssgufz of

- Fonan,: J., denied . defendent’s mbho

bodn (e right g0 prepay 244d the
vight to-accelerate-upon sele Zepivteeive -

_devices 1clied -upon by the Ghoriuwnily to

2ok vt

positors and future borrowers, we conclude
that if the clause does restrain alienation it
does not do so unreasonably. -
The judgment is affirmed.” © - -7
So ordered e

- L

Suffolk

ILrg\:ed May 5, 1981.
= Decided July 22,.1981.

A

’he Sup&:no; Go\wl Sul‘folk.

seppreser physkal evidence am:l‘ [
staten.eats, and-npphcatu:n for mts

ry appeal was allowed by Liacos, J}, in tﬁe '

Supreme Judicial Court for the (;oun!.y ‘of
Guffolk’ and was reported by hia. ’The
Supreme Judicial Court;! Nolan, :I.; held
that: (1) Conmonweelth: caried i biwdan .
of proving that.defeadant cons‘:,;w{qm
search of apartment eecupied by hQi i
uliimately. revealed- shotgun; (4)' de qr;d-

ls consent, Lo secdad: sun:h of af

-r”ldu‘x Fed.. Saieh & Lvaiw: Ass'n, 308 N.
471 (Mmn_1931) (Ne.' 336 [Mm!L"Apﬂl

- . 1381]) ¢{enforving duc-on-sale clause wheri b-

).’

12. Inthe e2se at bar, (here an no allegauaﬂs ol
or 3 by the
- bask, or laches, wanich might give risé to ,equl-
table defenses to berused by a borrower in’such
a situation. See Crockett v. First Fed. Sav. &
Loan Ass’n, 289 N.C. 620, 630-631, 224 S.E2d
580 (1976); Tucker v. Pulaski Fed. Sav. & Loan
Ass'n, 252 Ark. 849, 853, 481 S.W2d 725
(1972). CL. First Fed. Sav. & Loan Ass'n v.

60 (F] 1980,
usseLlJm aéd \jb‘?a%?Serwcgs

fraudul
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