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Appeal from judgement and conviction for driving under the influence and
driving without a driving license, both being misdemeanors, in violation of
Article 5, Constitution of the State of Utah - section 41-6-44, in the fifth
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JURISDICTIONAL STATEMENT

Jurisdiction of this honorable Court is invoked pursuant to Amendment
5. and 14, Constitution of the United States of America, Article 5. Section
41-G6-44, Subsection (1) and (2), Constitution of the State of Utah, Rule 2
Federal Rules of Criminal Procedure; and farther jurisdiction is conferred
on this Court pursuant it's own Rules, Rule 24 and 27, Rules of the Utah
Court of Appeals whereby a defendant in a cause may take an aoneal to the
Utah Court of Apoeals from a final judaement and conviction had in a lower
Court.

In this case final judgement and conviction was rendered bv the
honorable Shirley icCleve, Judge, Fifth Judicial Circuit Court, in and for

Salt Lake City, Utah, State of Utah (Traffic Division).
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[N THE UTAH COURT NF APPEALS

State of Utah, (Salt Lake City
Cornoration),

Plaintiff/Resoondent APOELLATE NN, 390439-CA

VS CRIMINAL NN, 33023751TC

Jerry Mcinley Armstrong, Priority No. 2

Defendant/Appelliant

BRIEF OF APPELLANT

STATEMENT OF THE CASE

Tnis is an apoeal found from a judgement determined by the Honorable
Shirley McCleve, Fifth Circuit Court in and for Salt Lake City, State of lUtah.
The Judge found the anpellant quilty of driving under the influence and
driving without a driving license, both misdemeanors, and in violation of
Article 3, Constitution of the State of Utah - section 41-6-44, after a trial

neld on 22 wf July, 1938.

STATEMENT OF FACTS

On approximately June 12 or 13, 1938, at anoroximatelv 2:00 a.m., the
apoellant, Sandra Bankhead, Kenney Farmer, and two other neonle left the Bunny
Club on 17 and Main Street, Salt Lake City, Utah. '!hen anpellant went to the
Club he and Mr. Farmer was togeather, which was approximately 10:09 or 11:99
p.m. . At statutory closing time for all bars in the Salt Lake Citv area the
appellant and Yr. Farmer was about to leave when Miss. Bankhead asked anpellant
if he would give her and two friends a 1ift to there residences, appellant saved
sure since he had seen Miss. Bankhead off and on for the nast several vears.

On the way to the place that was calculated not to be vary far from the



i1llustrous Bunny Club, a dangerous situration surfaced between Miss. 3ankhead
and the other lady who appellant tought was a friend of Miss. Bankhead. Thev
started an argument that was reaching the noint were bodylv threats were
being tossed about. Consequentlv, appellant wishing that harm towards either
of these individuals manifest decided the best wav to handle the matter would
be to evict half of the argument from his automobile. So annellant stopned
his automobile immediately, turned on emeraency flashers that are factory
installed just for such emergencies, and nroceeded to attemnt mitigation of
the argument that was either qoing to cause damaae to appellants automobile,
or destroy one of the individuals life form.

Such was the state of affairs confronting aopellant when patroleman
Swin approached appellants automobile frist from the front, and then from
the rear, on 12 or 13 June 1983.

As the arrest location will point out the place of arrest was on a
residential street, and it will also point out that appellant was double
parked, with flashers on. The appellant is a professional driver with over
three-hundred thousand every type of weather and highway condition coast to
coast miles driving eighteen wheels tractors-trailer combanations, without
experiencing any accidents whatsoever.

When patroleman Swin stopped behind appellants automobile the appellant
started searching for his automobile certification documents, which he found
on the sun visor of the driver side of the automobile. Patroleman Swin then
put his spot light in appellants mirrors and asked aopellant to exist car,
which appellant did, along with automobile documents.This all happen in the
course of approximately one minute, or even a half of a minute. Arquement
was still ensuing in appellants automobile.

Upon existing his automobile the appellant immediately went back to
patroleman Swin's police cruser and asked him if he would assist him in

mitigating an argument that was gettina out of hand in his automobile. Patrol-
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eman Swin then asked appellant, " how much have you had to drink toniaht "?
Appellants answer was, " not much." In the mean time while anpellants back
was turned to his automobile two or three of the peonle in the car had
gotten out and was standing outside anoellants auto as anpellant observed
upon being escorted to the curb to beain takina the field sobriety test.

Appellant must point out here that officer Swin never even asked one
single question concerning the nroblems I told him that I was havina and
such being the same reason that aopellant was stooned in an illeqal oarking
manner. ior did patroleman Swin ask the young lone lady who was standinqg
around after everybody else had taken fliaght, wheather or not mv request for
helo was genuine, or wheather anybody was in an arquement or not. Apooellant
also would like to point out that “r. Farmer, the individual who aonellant
brought to the bar with him, took fliadht along with Miss. Rankhead and the
other individual, whoes name apnellant does not know.

If appellant had professionally touaht the probabilitv of another
motirist not seeing anovellants automobile narked at the exact location in
which it was parked; so aopellant could address the arauement situration,
outweighed the probability of someone getting hurt or killed as a results
of the arguement going on in appellants automobile, anpellant would have
not parked in an illegal manner. However, the arguement in appellants car
nad reached very dangerous levels and apoellant, thus, applied emeraency
brakes to deal with a 1ife and death situration.

Consequently, all the aporeciation that aobpellant received was a
driving under the influence without license conviction and six months in
Utah State Prison.

The appellant is not a patroleman by patroleman Swin's standards,
neither does he characteristically profess to know the whole personalities
of the individuals who were in his automobile that night in June. But

appellant does know that if someone had gotten killed why patroleman Swin's



concerns orioritys were on giving appellant a field soberity test, natroleman
Swin would have been grossly negeligent of his official duties which he swore
to uphold upon entering the law enforcement vocation.

Before or while the appellant was takening the field soberity test, he
told patroleman Swin that he was also takening mental hyaiene medcine, and
appellant feel patroleman Swin had the option to elect pursuance to sections
41-6-44, and 41-6-44.10, Article 5, Constitution of the State of Utah, which

chemical test or test of appellants breath, blood, or urine, which best suited

the purpose of determining if appellant was statutorily prohibited from
operating his own automobile. Appellant feels that a blood test ought to

have been the factor which determined the combination of alcohol contents,

as. determinative of the drug .contents present in appelants system uoon him
issuring appellant an arrest for driving under the influence. Appellant find

no fairness in the Court which allowed the admissibility of the breath analysis
test because appellant is and was on precribed mental hygiene medication. And,

41-6-44, states: " a peace officer shall determine which of the aforesaid test

shall be administered." See allegations: 3, 4, 5, 6, and 7, of appellants

document - "appeal for driving under the influence conviction), filed with this

Court already.

Article 5, Constitution of the State of Utah, 41-6-44, subsection (1)
states: " that it is unlawful and punishable if a person have a combined
influence of drugs or alcohol greater than .08% to a degree which renders
the person incapable of safely driving a vehicle, or to be in actual physical
control of such vehicle in this State."

Appellants alcohol contents, he thinks, read 104%, at the issuring of
the driving under the influence arrest.

This section states farther: " upon a second conviction within five
years after a first conviction, the Court shall impose a mandatory jail
sentence of not more than 48 consecutive hours nor more than 10 days with

emphasis on serving in the drunk tank of the jail." The appellant admitts



to this Court that the culmination value of apoellants drivina under the
influence causes equalls two within the statutory five year time snan
prescribed by State Law. But for the sake of aonellant his reasoning unon
multiplication factors deployed bv the Board of Pardons whoes common
denominators fact findinao criterias conveniently allows it to sentence
individuals, just because they are on parole, to more time than the
State Constitution requirements statutorily dictates regardina misdemeanors.
At the conclusion of serving this time, only mv second drivinq under the
influence in forty years of drivina, the appellant will have served
exactly one full year in this Prison for a combined total of two drivina
under the influence convictions, plus meeting the other requirements that
the highest order of Law in this state, statutorily reauires. Apoellant has
even stayed in the drunk tank overniaht???
Appellant has already addressed the fact that purviews of the'double
jeopardy' clause indicated that some controversy could emerge regarding the
Constitutionality of how the rational comnonents of this States statutorv
Laws are reflected within the quidelins of Adult Probation and Parole and
the 3oard of Pardons, insofar as their orocedures and nrocesses which
determines a probationers, or parolee, inconsequential infractions unon
the States statutory Rules of Law measures, comparable to measures of
punishments prescribed for other Citizens of this State who are not clients
of their institutions.
lhat, then, your honors, constitues a true and fair aoorehension of
this State's.laws. It is ip violation of the Constitution of the United
States of America to discriminate against any class or race of peonle, or
individuals. But seemingly that is precisely what the Board of Pardons does
regarding parolee. That in no form can be considered equall protection as
the promulgators of the equall orotection clause intended.

The appellant cites Waller vs Florida, 397 U.S. 3387, 25 L. ED. 2d 435,

N~ - - - . -~ - - - - . -_ P - =



his already filed document: motion to vacate judaement and order pursuant

to 238 USC 2255 and 13 USC 4244. The apoellant additionally aoplys 23 USCA

2254, and Rule 2, United State Code Annototed, Title 28, Judiciarv and

Judicial Procedure., Section 2255.

Considering all factors present and demonstrative of the events
whoes specific fractions formed the basis differences which resulted in
appellant landing in Prison, meaning apnellants arrest, within the context
of how the State of Utah Constitution discerns on " to a deqree which renders
the person incapable of safely driving a vehicle." The appellant frame this
to mean in layman terms, that a person driving a vehicle under substances
contents above the States .08% statutory alcohol level is not necessarily
'incapable of safely driving) but if he has established a driving natterning
of reckleness whereby that persons automobile is being controled by influences
other than that persons normal self, then, that person is in violation of the
driving under the influence statutory laws of the State of Utah.

The elements of appellants actions, nor the elements of annellants
intentions, are determining factors which would have lead a prudent person
to believe that the appellant was, citing instant of arrest, 'incapable of
safely driving' his automobile.Because appbellant was not driving when patrol-
eman Swin approached his automobile. This impass, consequently, renarding how
patroleman Swin reached his conclusions about appellants inabilitv to onerate
his automobile, confounds appellants far beyound his comorehension of what
the promulgators of the words arrandement 'incapable of safely driving a
vehicle', 'to a degree', had in mind regarding formulation of statues which
would allow the States law enforcement arm the oooortunity to apprehend the
incapable and unsafe driver.

The Federal Social Security Act, 42 USC $ 416 (i)(1), now defines
"disability" as (A) "inability to engage in any substantial qainful activity
by reason of any medically determinable phvsical or mental impairement which

can be expected to result in death or which has lasted or can be expected to
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last for a continuous period of not less than 12 Months: or (B) blindness".

Anpellant hereof contends that the Court of the trial instant ouaht
to have ordered a hearinq determinative to the mental sufficiency of
anppellant to qrasp the handle of the intricate trial instant. Suanestive
to corresnonding issues as to wheather annellant should have been confined
to a hospital or nrison envioronment. An individual who is functional in
a nospital setting, may not be functional in a nrison settinq.

The appellant knows that he has already mention the fact that he
frames the rules of law that he has read as creating controversy revolvina
the elements of this cause interdependent with freedom of sneech, and due
process of law, pursuance to the Fourteenth Amendment of the Constitution
of the United States of America. Analyzing this impass farther the
appellant must compare the efforts of his court appointed counsel to that
of efforts of one receiving compensation for collective bargainina an
individuals life away. In the instant of trial where the aopellant asked
his counsel of records to suboeona all of the individuals ridinqg tn'hts
automobile the night of instant of arrest, counsel told aopellant that
what they would have to say in trial, would be'irrelevant' to aopnellants
inquiry. Appellant, thus, states that his counsels conduct was unsatis-
factory, and harbored controversy in light of undermining the proner
functioning of the adversarial process that the trial manifestations are
not reliable as having produced fair and just results. Aopellant, therefore,

cites: Strickland vs Washington, 466 U. S. at 638, and 687.

It must be mention to this court that Miss. Bankhead was too a client
of the Adult Probation and Parole Departments, Utah Department of Corrections,
Intensive Supervision Program. Appellant has discovered this fact since he
landed in Prison.

Appellant would also like to inform this court at this time that his
automobile had commercial license nlates. A type of plate which allows the

vehicle to park in a yellow curb, and ta Stap .anywhere with proner signals.



Therefore, inasmuch as appellant harboring touahts that his lavmans
conception about the rationale and interpretations of the various rules, cases.
and statutes cited herewithin, and hooefully conveved in liaght of this Court
finding different determinative factors which mav promote anpellants quest for
properly framed and reasonable justice; he shall resvectfully attemnt to brinq
this retaliatory to a conclusion through farther conveving his lavmans side
of this coin as to wheather or not genuine probable cause conjunctive with
illegal search and seizure raises sensational controversy recardina the instant

of arrest.

According to the Constitution of the State of Utah, Article 5 - Drivina
While Intoxicated and Reckless Driving, section 41-6-43, subsection (2); nrobablc
cause, in the instant of a patroling patroleman detainina an individual sunected
of driving under the influence, exists when: " an ordiance adonted by a local
authority that governs reckless driving, or driving a vehicle in willful or wanto
disregard for the safety of persons or pronerty shall be consistent with the
nrovisions of this code which govern those matters." (found in Utah Code 1934-35,
volume 2, Title 3)-55).

Consequently, since appellant has already stated to this Court, purviews of
section 41-6-44, which lays down the law of the Utah land recardina where and
how an individual constitutes tremor upon this section of Utah law in reagard to
driving an automobile under the inf]ﬁence of substance, the issue remainina
which need coaveying to this Court reflects that nonewhatsoever nrobable cause
was present at instant of arrest, and instant of encounter, which statutorly
required patroleman Swin to request appellant yield to a driving under the
influence field sobriety test.

It is a fundamental legal principle that criminal punishment should not be
visited upon the blameless. An illustration of this principle was affirmed in,

State vs Robinson,(Mo,Sup.) 328 S. W. 2d 667, " If a person commits an act

under compulsion, responsibility for the act cannot be ascribed to him since, in

effect, it was not his own desire, or motivation, or will, which led to the act."



Citing, Mewman and ieitzer, Duress, Free "Will and the Criminal Law, 37 So.

Cal. L. Rev. 313.

And as apnellant has stated to this Court he only was attemoting to
bestow some kindness upon a fellow human beings when dissent emerged within
appellants automobile and confronted him with a horrific dilemma between
nis passengers. The evidence established at anpellants trial assaults anv
other belief or circumstances which would lead a reasonable person to think
that the appellant did not act with regards reflective of compulsion.

Thus, affirming the fact that the appellant established no conditions
which statutorly can be construed as recklessness or negliqgent under section
41-6-44, justification from aopellants 'horrific dilemma' compels him to

hitch his defense to coercion pursurance to State vs St. Clair, (Mo. Sup.)

262 S. M. 2d 25, 27 . iieeninnnn based upon the following brief arguement,

a law wnich punished conduct which would not be blameworthy in the average
member of the community would be too severe for that community to bear."

And appellant hereof respectfully rest the foregoing issues conveyed

in this laymans arguement.

Dated this Day of October, 1988.

cc: ROGER CUTLER and By:
RICHARD G. HAIMP

JERRY MCKINLEY ARMSTRONG
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State of Utah, (Salt Lake City

Corporation),

MEMORANDUM DECISION OF
SUMMARY AFFIRMANCE
(Not For Publication)

Plaintiff and Respondent,

)
)
)
)
)
v. )
) Case No. 880489-CA
Jerry M. Armstrong, )
)
Defendant and Appellant. )

Before Judges Greenwood, Billings and Davidson (On Law and
Motion).

PER CURIAM:

Defendant appeals his convictions of drunk driving and
driving without a valid driver's licence. He was arrested in
the early morning hours of June 12, 1988 after he admitted that
he had been drinking and was unable to produce a valid driver's
license. His intoxilyzer test results indicated a blood
alcohol content of .14.

On appeal defendant argues that he was entitled to have a
physician present at the time the blood alcohol breath test was
administered. He also alleges the existence of a conspiracy
among officers and others to have him arrested because the
police officers failed to answer his request for help to
resolve an argument between his passengers. Respondent Salt
Lake City has moved for summary affirmance of defendant's
convictions. Defendant has filed a response to the motion and
his appellant's brief herein.

After considering the record on appeal and the authorities
argued by defendant, we grant respondent's motion for summary
affirmance because:

1) Many of the arquments by defendant on appeal were
not presented to the trial court and will not be considered
for the first time by this court. Lane v. Messer, 731 P.2d
488 (Utah 1986).
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2) Defendant's argument that by parking illegally he
was attempting to invoke the assistance of the police to
resolve a dispute among defendant's passengers does not in
any way excuse defendant's conduct of driving while
intoxicated or without a valid driver's license.

3) The representation of defendant by counsel was not
inadequate under Strickland v. Washington, 466 U.S. 668
(1984).

4) The remaining arguments raised by appellant in his
brief require no discussion as they are wholly lacking in
merit.

Plaintiff's motion for summary disposition is granted and
defendant's convictions are summarily affirmed.

ALL CONCUR:

%/ﬁ 7ol D

Pamela T. Greenwood,!Judge
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' V7 R A s B

Judith M. Billings, Judge

880489-CA 2



CERTIFICATE OF MAILING

I hereby certify that I mailed a true and correct copy of the
foregoing MEMORANDUM DECISION by depositing the same with the United
States Mail, postage prepaid to the following:

Jerry McKinley Armstrong
P.0. Box 250
Draper, UT 84020

Richard G. Hamp

Salt Lake City Attorney's Office
451 South 200 East #125

Salt Lake City, UT 84111

Salt Lake County

Third Circuit Court
Case No. 88-2023051

DATED this 4th day of November, 1988.

o LD B0 Alepl o

Kathleen Hopkinson
Case Management Clerk
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