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STATEMENT OF JURISDICTION

The Utah Court of Appeals has jurisdiction of this appeal pursuant to Utah

Code Ann. § 78-21-3(2)(j).

ISSUES PRESENTED FOR REVIEW

Appellees disagree with Appellants’ statement of the first issue for review
which inaccurately reflects the Utah mechanic’s lien statute, Utah Code Ann. § 38-
1-7(1)(a)(b). Further, the issue should be split into three issues.

Issue No. 1 (part one): The first part of the issue properly stated is whether

the district court erred in granting summary judgment nullifying Appellant’s
mechanic’s lien when the district court determined that the lien was filed out of
time based on Utah Code Ann. § 38-1-7(1)(a) which requires a written notice of
lien to be filed within 90 days from the date the person last supplied labor,
equipment or material on a project or improvement for a residence as defined in
Utah Code Ann. § 38-11-102, where Appellant’s Notice of Lien was filed 133 days
after the Notice of Lien states that Appellant last supplied labor, equipment and
material for the installation of a roadway and water, sewer and storm drains for a
residential subdivision.

Issue No. 1 (part two): The second part of the issue properly stated is

whether the district court erred in granting summary judgment nullifying

Appellant’s mechanic’s lien when the district court determined that the mechanic’s



lien was filed out of time based on Utah Code Ann. § 38-1-7(1)(b) which requires
a written notice of lien to be filed within 90 days from the date of final completion
of an original contract not involving a residence as defined in Utah Code Ann.

§ 38-11-102, where Appellant filed its Notice of Lien 947 days after completion of
a 1997 Construction Agreement between Appellant and Husting Land &
Development Company, a Chapter 11 debtor in possession.

Issue No. 1 (part three): The third part of the issue properly stated is

whether the district court erred in granting summary judgment nullifying
Appellant’s mechanic’s lien when Appellant failed to file an action to enforce its
lien as required by Utah Code Ann. § 38-1-11 which requires an action to be filed
within 180 days from the date the person last supplied labor, equipment or material
on a project or improvement for a residence as defined in Utah Code Ann. §38-11-
102, where the above entitled action was filed 291 days, and the answer and
counterclaim was filed 315 days, after the Notice of Lien states that Appellant last
supplied labor, equipment and material for the installation of a roadway and water,
sewer and storm drains for a residential subdivision.

Standard of Review: Because this is an appeal from the district court's grant

of summary judgment in Appellees’ favor, the Court of Appeals views the facts
and all reasonable inferences drawn therefrom in the light most favorable to

Appellants. Arnold Indus. v. Love, 2002 UT 133,911, 63 P.3d 721. Because the



determination of whether summary judgment is appropriate presents a question of
law, the Court of Appeals accords no deference to the district court’s decision and
instead reviews it for correctness. Hale v. Beckstead, 2003 UT App 240, § 8, 74 P.
3d 628. The Court of Appeals reviews the district court's legal conclusions,
including those of pure statutory interpretation, for correctness, giving no
deference to the district court’s legal conclusions. Pixfon v. State Farm Mut. Auto.
Ins. Co., 809 P.2d 746, 748 (Utah Ct. App. 1991); Lieber v. ITT Hartford Ins. Ctr.,
Inc., 2000 UT 90, § 7, 15 P.3d 1030.

Issue No. 2: Appellees also disagree with Appellants’ Second Issue for
Review which should properly be stated as follows:

Did the district court err in granting summary judgment dismissing McKell’s
quantum meruit claim where McKell failed to exhaust its legal remedies and
where, based on record, McKell failed to establish that it was entitled to equitable
relief?

Standard of Review: Because this is an appeal from the district court's grant

of summary judgment in Appellees’ favor, the Court of Appeals views the facts
and all reasonable inferences drawn therefrom in the light most favorable to
Appellants. Arnold Indus. v. Love, 2002 UT 133, 11, 63 P.3d 721. Because the
determination of whether summary judgment is appropriate presents a question of

law, the Court of Appeals accords no deference to the district court’s decision and



instead reviews it for correctness. Hale v. Beckstead, 2003 UT App 240, § 8, 74 P.
3d 628. The Court of Appeals reviews the district court's legal conclusions,
including those of pure statutory interpretation, for correctness, giving no
deference to the district court’s legal conclusions. Pixton v. State Farm Mut. Auto.
Ins. Co., 809 P.2d 746, 748 (Utah Ct. App. 1991); Lieber v. ITT Hartford Ins. Ctr.,
Inc.,2000 UT 90, q 7, 15 P.3d 1030.

Appellants preserved the issues in the trial court in the opposition to

Appellees' motion for summary judgment. R. 256-317.

STATEMENT OF THE CASE

Nature of the Case

This lawsuit is about a mechanic’s lien recorded by R.A. McKell
Excavating, Inc. (“McKell”), on June 7, 2000 against residential property known as
Parkway Estates, in Draper, Utah, that was previously owned by John Holmes
Construction, Inc., Coulter & Smith, Ltd. (hereafter collectively “Holmes and
Coulter”) and its predecessor Mesa Development Company. McKell is a pipe
contractor whose business is to install sewer lines, water lines and storm drains.

The Course of Proceedings

Holmes and Coulter filed their complaint against R.A. McKell Excavating,
Inc. and its owner, Rick McKell, with three causes of action: (1) relief from

McKell’s mechanic’s lien; (2) slander of title; and (3) tortious interference. McKell



filed its answer with a counterclaim asserting a claim to foreclose its mechanic’s
lien and a claim for quantum meruit.

Holmes and Coulter filed a Motion for Partial Summary Judgment on May
20, 2002 challenging both claims for relief in the counterclaim. McKell filed its
opposing memorandum on June 5, 2002, and Holmes and Coulter filed their reply
memorandum on June 21, 2002. The court heard oral argument on August 12,
2002 and ruled from the bench. Holmes’ and Coulter’s counsel prepared the
appropriate order. McKell objected and submitted its own order. Holmes and
Coulter objected to McKell’s proposed Order and the district court thereafter
entered the proposed Order that Holmes’ and Coulter’s counsel had submitted.
The district court entered the Order Granting Motion for Partial Summary
Judgment on October 9, 2002. McKell appeals this order.

On April 25, 2003, Holmes and Coulter submitted a Motion for Award of
Attorney’s Fees. McKell filed its opposition on May 20, 2003, and Holmes and
Coulter filed their reply on May 28, 2003. The court held oral argument on July
14, 2003 and ruled from the bench. An Order Granting Motion for Award of
Attorney’s Fees was entered on August 5, 2003. McKell appeals this Order.

While the motion for an award of attorney’s fees was pending, the parties
stipulated on July 14, 2003 to allow Holmes and Coulter to dismiss their slander of

title and tortious interference claims.



The court entered a Final Judgment on August 5, 2003. McKell appeals this

Order.

Statement of Relevant Facts

The 1997 and 1999 Construction Agreéments

1. Husting Land & Development, Inc. ("Husting"), was incorporated in
1994 for the purpose of developing a sixty-one acre, three-phase, sixty-nine lot
residential subdivision in Draper, Utah, commonly known as Galena Hills.
Bankruptcy Court Memorandum Decision and Order, p. 2, R. 147."

2. Initially, Galena Hills was landlocked. Complaint, § 10, R. 1;
Answer, § 10, R. 28.

3. Adjacent to Galena Hills was another subdivision development
project, Parkway Estates, owned by Appellee John Holmes Construction, Inc.
(“Holmes”) and Mesa Development, Inc. (“Mesa”), the predecessor to Appellee
Coulter & Smith, Ltd. (hereafter collectively “Holmes and Coulter”). Because
Galena Hills was landlocked and required access through Parkway Estates
property, and Galena Hills and Parkway Estates shared common areas and

roadways, it was necessary to install certain improvements and utilities that would

' The Bankruptcy Court Memorandum Decision and Order is included in the Addendum
at Tab “A”.



benefit both subdivisions. Bankruptcy Court Memorandum Decision and Order at
p- 3, R. 147.

4.  Thus, Husting and Holmes and Mesa entered into an Adjoining
Subdivisions Agreement (R. 121) in which Holmes and Mesa agreed to deed a
strip of property for a dedicated road to Draper City (the “Roadway” or “Galena
Park Boulevard”) that would unlock access to Galena Hills, and in exchange
Husting agreed to complete certain improvements on Parkway Estates. Holmes
and Mesa agreed to reimburse Husting on a pro rata basis for its construction
expenses. The Adjoining Subdivisions Agreement provided that reimbursement
funds would not be paid to Husting until twenty-four months after final inspection
and approval of construction by various municipalities, and then only if certain
other conditions were met. Id.

5.  In connection with the development of Galena Hills, Husting was
required by Draper City and the Salt Lake County Sewer Improvement District to
post cash escrow bonds (the Escrow Accounts) in the aggregate amount of
approximately $612,000 to ensure payment to all persons supply labor, services,
equipment, or material to the Galena Hills project. Id. at p. 2-3.

6.  In February 1996, Husting entered into a Development Agreement

with Construct Tech, in which Construct Tech agreed to provide excavation and



construction services for the Galena Hills project, including storm drains, sewer,
curb and gutter, sidewalk and street improvements. /d.

7. From its inception, the relationship between Husting and Construct
Tech was fraught with problems and disagreements. Construct Tech’s work was
incomplete, substandard and defective. Ultimately, in November of 1996, Husting
terminated its contract with Construct Tech. Id. at p. 4.

8. As a result of difficulties encountered with Construct Tech, the
Galena Hills project was seriously behind schedule and Husting was unable to
meet payment obligations on its construction financing. On January 14, 1997,
Husting, as debtor-in-possession, filed its voluntary petition for relief under
Chapter 11. At the time of its Chapter 11 filing, Husting’s intention for
reorganization was to complete necessary subdivision improvements to Galena
Hills and then sell the improved lots to pay secured and unsecured creditors. /d.

9. In February, 1997, Husting’s sole shareholder and president, Leon
Harward, and Rick McKell, President of R.A. McKell Excavating, Inc. (“McKell”)
visited the Galena Hills site to assess the work necessary to correct defects in the
excavation and construction work and complete the project. Harward invited

McKell to bid on the project. /d.



10. In April 1997, Husting and McKell entered into a post-petition
agreement (1997 Construction Agreement) 2 whereby McKell agreed to correct the
defective work performed pre-petition by Construct Tech and to complete the
remaining work on Phase II of the Galena Hills and Parkway Estates projects on a
time and materials basis. /d.

11.  Prior to entering into the 1997 Construction Agreement, McKell was
aware that Husting had filed for relief under Chapter 11 and understood that the
only present sources of payment for its work was the approximate $612,000 in the
Escrow Accounts established pursuant to the bonds with Draper City and the Salt
Lake County Sewer District. However, Harward also led McKell to believe that
other sources of payment existed, including the Adjoining Subdivisions
Agreement, and funds from Castle Homes, L.L.C., a third-party investor that
purportedly intended to purchase and build homes on the lots once the
underground and surface improvements had been completed by McKell, and to
otherwise invest in Husting in some fashion. Id. at pp. 5-6; Affidavit of R.A.
McKell § 6, R. 128.

12. Husting did not obtain bankruptcy court approval for incurring post-
petition unsecured debt under the terms of the 1997 Construction Agreement.

Bankruptcy Court Memorandum Decision and Order at p. 6, R. 147.

2 The 1997 Construction Agreement between Husting and McKell is included in the
addendum at Tab “B”.



13.  Husting was not the agent for Holmes and Coulter; rather Husting
acted for itself in the performance of its obligations under the Adjoining
Subdivisions Agreement. David George Affidavit | 4-6, R. 248; Nathan Coulter
Affidavit 9 5-7, R. 252.°

14. Holmes and Mesa were not parties to the 1997 Construction
Agreement and McKell agreed to look solely to Husting and the escrowed funds
for payment. R. 121.

15.  Although the Adjoining Subdivisions Agreement required Holmes’
and Mesa’s prior approval of any contractor Husting hired, as well as their
authorization of any work performed by the contractor, Holmes and Mesa never
approved McKell as the contractor, nor did they ever authorize McKell’s work.
David George Aff. [ 4-6, R. 248; Nathan Coulter Aff. ] 5-7, R. 252.

16.  Neither Holmes, Mesa, nor Coulter, ever requested any construction
services from McKell, nor did they ever offer or agree to pay McKell. David
George Aff. 8, R. 248; Nathan Coulter Aff. 9, R. 252.

17.  Rick McKell asserted that he only met Nathan Coulter twice. Mr.
Coulter 1s the president of Mesa Development and Coulter & Smith. The first
meeting supposedly occurred when McKell was installing the sewer and water

laterals within the scope of the 1997 Construction Agreement. Rick McKell

> The two affidavits — David George and Nathan Coulter — are included in the Addendum
at Tab “C”.



merely asked Mr. Coulter to identify the location of the laterals in the vicinity of
Parkway Estates. Second Affidavit of Rick McKell, § 3, R. 3 13.* The second
meeting apparently involved a conversation wherein Mr. Coulter asked McKell to
provide a bid to complete a cul-de-sac off Galena Park Boulevard and to complete
a subsequent phase of Parkway Estates. The bid, for work which was outside the
scope of the 1997 Construction Agreement, was apparently never furnished to Mr.
Coulter and the additional work was never performed. Id.

18. McKell also said that in October 1997, long after McKell had entered
into the 1997 Construction Agreement, that an unidentified speaker corroborated
statements made by Husting’s president, Leon Harward, that Castle Homes was
going to buy Husting’s stock and would pay McKell’s outstanding invoices.
Affidavit of R.A. McKell § 16, R. 128.

19.  McKell provided labor and materials under the 1997 Construction
Agreement from June 30, 1997 to November 1997. On November 4, 1997 McKell
walked off the job, or as Rick McKell put it in his affidavit, “ceased work on the
project”. McKell’s final invoice to Husting was dated December 15, 1997. Id.,

17.

* Affidavit of R.A. McKell (without exhibits) and Second Affidavit of R.A. McKell are
included in the Addendum at Tab “D”.



20. McKell always directed its invoices to Husting and never made a
single demand for payment to Holmes and Mesa. David George Aff. 9, R. 248;
Nathan Coulter Aff. § 10, R. 252.

21.  On April 1998, three months after a trustee had been appointed in
Husting’s Chapter 11 bankruptcy case, McKell filed a Motion for Allowance of
Administrative Expense in Husting’s bankruptcy seeking payment for its work
under the 1997 Construction Agreement. See, Bankruptcy Court Memorandum
Decision and Order, R. 147.

22.  Judge Boulden denied McKell’s motion on November 22, 2000 on the
basis that Husting’s 1997 Construction Agreement with McKell was not in the
ordinary course of Husting’s business and that Husting should have obtained post
petition approval before entering into the agreement. Id.

23. In September 1999, the trustee obtained a bankruptcy court order that
authorized the trustee to enter into contracts for construction and development of
the debtor’s property, Galena Hills. The Order Approving Post-Petition Financing
With Eagle Pointe Financial Group and Eagle Pointe Realty And Management,
Inc., authorized the trustee to borrow money from Eagle Pointe Financial to
complete the “Project”, which was a defined term in the order meaning “the
organized undertaking to develop the Debtor’s (i.e., Husting’s) Real Property.”

Eagle Point Financial’s loan to the trustee was secured by the debtor’s property



(i.e., Galena Hills) and Eagle Point Financial was to be repaid as the Galena Hills
lots were sold. Parkway Estates was not part of the “Project” the trustee was
authorized to complete. Order Approving Post-Petition Financing With Eagle
Pointe Financial Group and Eagle Pointe Realty And Management, Inc., R. 169.

24. In September 1999, as soon as the bankruptcy court order was signed,
the trustee retained Eagle Pointe Realty and Management, Inc. (“Eagle Pointe”) to
develop Galena Hills. Eagle Pointe in turn entered into a new Construction
Agreement with McKell, effective September 20, 1999 (the "1999 Construction
Agreement"). R. 177.

25. McKell performed no construction work of any kind on either
Parkway Estates, or Galena Hills, during the 22 month period from November
1997 to September 1999. David George Aff. § 7, R. 248; Nathan Coulter Aff. § 8,
R. 252.

26. McKell’s work performed for Eagle Pointe under the 1999
Construction Agreement was to complete the “Project”, meaning “the organized
undertaking to develop the Debtor’s (i.e., Husting’s) real property.” Order
Approving Post-Petition Financing With Eagle Pointe Financial Group and Eagle

Pointe Realty And Management, Inc., p. 2, R. 169.



27.  In April 2000, the trustee’s construction manager, Brian Lloyd, filed
an affidavit in Husting’s bankruptcy to facilitate payment to McKell for its work
under the 1999 Construction Agreement. Lloyd confirmed that in September 1999,
on behalf of the trustee, Lloyd had hired McKell to install the permanent roadway
leading to Galena Hills. Lloyd further confirmed that McKell’s water and sewer
installations beneath Galena Park Boulevard were done prior to September 1999.
In other words, any sewer and water work that McKell did along Galena Park
Boulevard that would have benefited Parkway Estates was all done no later than
November 1997 under the 1997 Construction Agreement. Brian Lloyd Affidavit,
R. 197.

Husting’s Breach of the Adjoining Subdivisions Agreement

28.  OnJuly 21, 1999, before McKell resumed any work and before the
bankruptcy court approved any loans to the trustee from Eagle Point Financial,
Holmes and Mesa filed a Motion for Relief from Stay in the Husting bankruptcy.
The motion for relief from stay stated Holmes’ and Mesa’s position that Husting
had failed to complete its performance and was in material breach of the Adjoining
Subdivisions Agreement. Copies of the motion for relief were served upon McKell
and McKell’s attorney, so that McKell was fully aware that Holmes and Mesa did

not want McKell to do any more work on Parkway Estates. R. 195.



29.  On October 22, 1999 Holmes and Mesa mailed to McKell and
McKell’s attorney a second Motion for Relief from Stay which reiterated Holmes’
and Mesa’s position that a material breach of the Adjoining Subdivisions
Agreement by Husting had terminated the agreement. The motion papers also
informed McKell that Holmes and Mesa had expressly requested that the trustee
not perform any work on Parkway Estates in connection with the trustee’s efforts
to construct the access road and infrastructure improvements along Galena Park
Boulevard leading to Galena Hills. R. 225.

McKell’s Claim of Notice of Lien

30. On or about June 7, 2000, McKell recorded a Notice of Claim of Lien
(“Notice of Lien”)’ against Parkway Estates in the amount of $132,824.18 together
with interest, costs and attorney fees. Notice of Lien, R. 193.

31.  McKell’s Notice of Lien claims a lien against Parkway Estates for
work that McKell performed at the request of Husting Land & Development, Inc.
(not the Trustee and not Eagle Pointe). Id.

32.  Although the Notice of Lien inaccurately asserts that McKell’s last
work was supposedly performed on January 26, 2000, McKell’s counsel admitted
at the summary judgment hearing that McKell’s mechanic’s lien relates solely to

work McKell performed on Parkway Estates before McKell walked off the job on

> The Notice of Lien is included in the Addendum at Tab “E”.



November 4, 1997. In other words, McKell’s lien relates solely to work McKell
performed under the 1997 Construction Agreement. Hearing Transcript, 8/12/02,
at 11: 9-18, R. 452.
Sale of Parkway Estates
33.  On or about August 1, 2000, Holmes and Coulter sold Parkway

Estates to Draper City as undeveloped land. David George Aff. § 10, R. 248.

SUMMARY OF ARGUMENT

It is undisputed that McKell’s work was residential, not commercial or
industrial, and, although McKell’s Notice of Lien states that McKell’s labor and
materials were last provided on January 26, 2000, Rick McKell was adamant when
he was trying to get paid from Husting’s bankruptcy estate in 1999 that McKell
ceased work on the project on November 4, 1997. Ultimately, McKell’s counsel
admitted at the summary judgment hearing before Judge Bohling that all of the
work for which McKell claimed a lien against Parkway Estates was completed no
later than November 1997.

Utah Code Ann. § 38-1-7(1)(a) requires a written notice of lien to be filed
within 90 days from the date the person last supplied labor, equipment or material
on a project or improvement for a “residence” as defined in Utah Code Ann. §38-
11-102. Even if McKell is given the benefit of the erroneous last date of work in

its Notice of Lien, McKell’s lien was recorded on the 133rd day, 43 days too late.



If McKell’s lien is not invalid because McKell failed to record its lien within
90 days of the date of its last work under section 38-1-7(1)(a), its lien 1s invalid
under section 38-1-7(1)(b) because McKell failed to record its lien within 90 days
of final completion of the original contract, which is the 1997 Construction
Agreement between McKell and Husting, that was “finally completed” in
November 1997 when McKell ceased work on the project.

McKell also failed to file an action to enforce its lien within 180 days from
the date it last supplied labor and material on a project or improvement for a
residence as defined in section 38-11-102, as required by section 38-1-11.

Next, the record does not support a claim for quantum meruit under either
branch of the equitable doctrine. McKell performed its work under the 1997
Construction Agreement with Husting. Even though McKell may not have been
paid, McKell has no equitable claim against Holmes and Coulter. McKell failed to
exhaust its legal remedies and, even if McKell’s work benefited Parkway Estates,
Holmes and Coulter never made use of the benefit. Importantly, Holmes and
Coulter never requested McKell’s construction services and neither company ever
agreed to pay McKell for its work.

Finally, the district court did not abuse its discretion in awarding attorney’s

fees under the mechanic’s lien statute, Utah Code Ann. § 38-1-18. The record was



well documented and the district court made appropriate findings in making its

award of fees.

ARGUMENT
I

MCKELL’S NOTICE OF LIEN WAS NOT TIMELY UNDER EITHER
SUBPART OF THE MECHANIC’S LIEN STATUTE

McKell’s mechanic’s lien is invalid as a matter of law because McKell did
not record its Notice of Lien, or sue to enforce its lien, within the time required by
Utah law. The Utah statute governing mechanic’s liens limits the time in which a
person may record a mechanic’s lien to no later than 90 days from either the date
of last work performed in the case of a project or improvement for a residence, or
90 days from final completion of an original contract in a case not involving a
residence. The relevant statute reads:

A person claiming benefits under this chapter shall file for
record with the county recorder of the county in which the
property, or some part of the property, is situated, a written
notice to hold and claim a lien within 90 days from the date:
(a) the person last performed labor or service or last
furnished equipment or material on a project or
improvement for a residence as defined in Section 38-11-

102; or

(b)  of final completion of an original contract not
involving a residence as defined in Section 38-11-102.

Utah Code Ann. § 38-1-7(1)(2), (b) (2000).



Whether the time for recording McKell’s lien is measured under subpart (a)
for a project or improvement for a “residence”, or under subpart (b) for final
completion of an original contract not involving a residence, McKell’s lien was
untimely.

A. This Was A Project or Improvement For A Residence

Because the labor, equipment and material that McKell provided was on a
project or improvement for a residence as defined in section 38-11-102, the lien
had to be recorded within 90 days from the last date of work. Even if McKell is
given the benefit of the inaccurate statement in its Notice of Lien that its last work
was performed on January 26, 2000, the lien had to be recorded by April 26, 2000.
Instead, McKell recorded its lien on June 7, 2000. It was clearly out of time.

McKell argues that when section 38-1-7 is “read in conjunction with the
Residence Lien Restriction and Lien Recovery Fund Act”, Utah Code Ann. § 38-
11-101, et seq., it is apparent that subpart (1)(a) of section 38-1-7 is inapplicable to
McKell’s lien. Frankly, McKell’s argument is difficult to understand and a close
reading of Senate Bill 87 (included in McKell’s Addendum) reveals that McKell’s
argument has no support.

When the Utah legislature enacted Senate Bill No. 87 titled “Mechanics’

Lien and Bonding Amendments” during the 1994 legislative session, it made



amendments to the mechanic’s lien statute, Utah Code Ann. § 38-1-1 et. seq..
Specifically, section 38-1-7(1) was amended as follows:

Recording — Service on owner of property.

(1) [Bach-contractor-or-other-person-who-claims-the-benefit
of] A person claiming benefits under this chapter shall
within [80] 90 days [aftersubstantial- completion-of-the
pfejeet—er—mapfevemeﬂt—&h&ﬂ] from the date the person last

performed labor or service or last furnished equipment or
material on a project or improvement file for record with the
county recorder of the county in which the property, or some
part of the property, is situated, a written notice to hold and
claim a lien.

In the same Senate Bill No. 87, the legislature enacted Chapter 11 of Title 38
naming it the “Residence Lien Restriction and Lien Recovery Fund Act” (the
“Act”). The purpose of the Act we are told, is to protect homeowners who build
“owner-occupied residences” from subcontractors’ mechanic’s liens when the
homeowner has already paid his general contractor. The Act contains separate
definitions for a “residence”® and an “owner-occupied residence”’ and it is owner-

occupied residences that are protected by the Act. When Senate Bill 87 was passed

6 «“Residence” means an improvement to real property used or occupied, to be used or
occupied as, or in conjunction with, a primary or secondary detached single-family
dwelling or multifamily dwelling up to two units. Utah Code Ann. § 38-11-
102(18)(2000).

7 “Owner-occupied residence” means a residence that is, or after completion of the
construction on the residence will be, occupied by the owner or the owner’s tenant or
lessee as a primary or secondary residence within 180 days from the date of the
completion of the construction on the residence. Utah Code Ann. § 38-11-
102(14)(2000).



there was no distinction made between, and no amendment to section 38-1-7 to
account for, liens recorded against residential, owner-occupied residential and non-
residential property. All mechanic’s liens were given the same treatment and each
had to be recorded within 90 days from the last date of work. While McKell places
great emphasis in its brief on the legislative debate surrounding the 1994
enactment of the Act and its purposes, there was clearly no intention when the Act
was passed to tie the time limits for recording mechanic’s liens in section 38-1-7
with any purposes of the Act.

In 1995 the legislature again amended section 38-1-7, this time forming
subsections (1)(a) and (1)(b), making a distinction between the filing periods for
residential and non-residential liens. 1995 Utah Laws Ch. 172 (S.B. 115)(included
in McKell’s Addendum). In new section 38-1-7(1)(a), the legislature borrowed the
definition of “residence” from the Residence Lien Restriction and Lien Recovery
Fund Act that had passed the year before. If the legislature had intended to relate
section 38-1-7(1)(a) to the purposes of the Act as McKell suggests, the legislature
could just as easily have distinguished the two filing periods in subparts (1)(a) and
(1)(b) according to whether the lien related to a project or improvement for an
owner-occupied residence as defined in the Act, and the final completion of a
contract not involving an owner-occupied residence as defined in the Act. The

legislature chose not to do this and section 38-1-7(1)(a) means what it



unambiguously says: If the lien is for a project or improvement for a “residence”
as defined in section 38-11-102, the lien must be recorded within 90 days from the
last date of work.

The issue before the district court, and now before this court, is whether
McKell’s work to install the infrastructure improvements for a residential
subdivision is a “project or improvement for a residence.” We believe the
question is answered by First of Denver Mortgage Investors v. C.N. Zundel, 600
P.2d 521 (Utah 1979), where the Court decided that the installation of the sewer
and water system in a residential subdivision is lienable work because it improves
the actual homes by making them habitable. The similar work McKell claimed for
its lien was certainly a project or improvement for a residence.

B.  The 1999 Construction Agreement With Eagle Pointe To Develop Only

Galena Hills Is Not The Original Contract That Is The Basis For
McKell’s Lien

If McKell’s lien is not invalid because McKell failed to record its lien within
90 days of its date of last work under section 38-1-7(1)(a), its lien is invalid
because McKell failed to record its lien within 90 days of final completion of an
original contract under section 38-1-7(1)(b).

The 1997 Construction Agreement was the “original contract” that was
finally completed on November 4, 1997, when McKell “ceased work on the

project”.



According to McKell’s admission at the summary judgment hearing, all of
the work McKell liened was performed in 1997, obviously under the 1997
Construction Agreement. The separate 1999 Construction Agreement cannot make
timely the June 2000 filing of the Notice of Lien for the work McKell performed in
1997.

For 22 months, from November 1997 until September 1999, no work
occurred at Galena Hills. Husting’s bankruptcy trustee was eventually authorized
in September 1999 to borrow money from Eagle Pointe Financial to complete the
“Project”, which was a defined term in the bankruptcy court’s order meaning “the
organized undertaking to develop the Debtor’s (i.e., Husting’s) real property.”
Eagle Point Financial’s loan was secured by Husting’s real property and the loan
was to be repaid as the Galena Hills lots were sold. Having secured the means to
pay for the work, the trustee’s agent then hired McKell to complete Galena Hills
under the terms of the 1999 Construction Agreement. There was no mechanism in
the bankruptcy court’s authorization to recoup any expenses for any work on
Parkway Estates and having previously experienced the power of the bankruptcy
court to deny payment for work that was not authorized, McKell was hardly going
to do any more work on Parkway Estates. McKell proceeded to put in the
permanent roadway along Galena Park Boulevard to provide access to Galena Hills

without installing a single curb cut leading to Parkway Estates. The fact that



McKell was paid with court approved financing for all of its work under its 1999
Construction Agreement with Eagle Point is a clear admission that McKell stuck to
developing Galena Hills and nothing more.

To be valid, McKell’s lien had to be filed no later than 90 days after
“completion of an original contract”. Utah Code Ann. § 38-1-7(1)(b).

Termination or a lengthy suspension of work under a contract is “completion” of
the contract for purposes of determining the commencement of a time period under
a mechanic’s lien statute.

In Roberts v. Hansen, 25 Utah 2d 190, 279 P.2d 345 (1971), a property
owner hired a contractor to build a home. The owner dismissed the contractor after
a dispute arose. The dismissed contractor filed a mechanic’s lien against the
property. The issue before the court was what constituted “completion of an
original contract” from which the period for commencing an action to enforce a
mechanic’s lien begins to run. The Utah Supreme Court held that the “completion
of an original contract” that triggered the filing period occurred on the date the
contractor was dismissed. 479 P.2d at 346-347. See also Govert Copier Painting
v. Van Leeuwen, 801 P.2d 163, 173 (Utah Ct. App. 1990) (12 month period of §
38-1-11 for commencing action to enforce lien after completion of original
contract ran from date contractor stopped work where contractor left work for

others to complete).



Applying the rationale of Roberts, the completion of an original contract for
the 1997 Construction Agreement occurred when McKell ceased work on the
project on November 4, 1997, and any mechanic’s lien had to be recorded within
90 days thereafter.

Furthermore, the section of the mechanic’s lien statute that provides for the
priority of a lien to relate back to earlier work on the same improvement (Utah
Code Ann. § 38-1-5) only applies when the work has been performed “without
material abandonment.” Calder Bros. Co. v. Anderson, 652 P.2d 922, 924 (Utah
1982). There must be “a continuity of purpose such that a reasonable observer of
the site would be on notice that work was underway for which a lien could be
claimed.” Nu-trend Electric, Inc. v. Deseret Federal Savings and Loan
Association, Inc., 786 P.2d 1369, 1371 (Utah Ct. App. 1990). “The question is
primarily one of notice . . ..” Id. David George and Nathan Coulter both swore
that there was no observable work during the 22 month period and their statements
were uncontroverted. George Aff. § 7, R. 248; Coulter Aff. § 8, R. 252.

McKell’s Notice of Lien admits that the 1999 Construction Agreement has
no bearing on McKell’s lien claim. The notice states that McKell was “employed
by and did provide contracting services . . . at the request of Husting Land and

Development, Inc.”. Any opportunity Husting ever had to request McKell’s



services occurred before the Chapter 11 trustee was appointed and well before the
court authorized the 1999 Construction Agreement with Eagle Pointe.

C. McKell Never Filed An Action To Enforce Its Lien Within 180 Days

Even though McKell’s failure to timely record its lien pursuant to Utah Code
Ann. §38-1-7(1) is enough to doom the lien, McKell also failed to file an action to
enforce its lien within the time limit set by the statute. According to Utah Code
Ann. § 38-1-11(b), McKell had 180 days to sue after its last work was performed.
The statute reads:

A lien claimant shall file an action to enforce the lien filed
under this chapter within:

(b) 180 days from the date the lien claimant last
performed labor and services or last furnished equipment or
material for a residence, as defined in section 38-11-102.
Utah Code Ann. § 38-1-11(b).

McKell’s Notice of Lien inaccurately states that McKell’s services, labor or
materials were last provided on January 26, 2000. We know from the admission of
McKell’s counsel that the last date of work was actually in November 1997, but
even if McKell is given the benefit of last date of work in the Notice of Lien,
McKell still failed to sue in time. Based on the statement in the Notice of Lien,

McKell should have filed its action to enforce its lien within 180 days of January

26, 2000, or in other words by July 25, 2000. The complaint was filed on



November 13, 2000, and McKell filed its answer and counterclaim on December 7,
2000. Clearly, McKell failed to comply with the statute and it has lost the right to

enforce its lien. See, Roberts v. Hansen, supra; Govert Copier Painting, supra.

II

MCKELL DID NOT ESTABLISH A QUANTUM MERUIT CLAIM

Although the district court dismissed McKell’s quantum meruit claim on the
grounds that McKell was not entitled to equitable relief against Holmes and
Coulter because McKell had an express contract with Husting, see e.g., Davies v.
Olson, 746 P.2d 264 (Utah Ct. App. 1987)(holding that recovery under quantum
meruit presupposes that no enforceable written or oral contract exists), "[a] party to
an appeal does not have a constitutional right to have a cause of action decided on
a particular ground." Bailey, supra (citing DeBry v. Noble, 889 P.2d 428, 444
(Utah 1995)). This Court can affirm the district court’s ruling granting summary
judgment if "if it is sustainable on any legal ground or theory apparent on the
record, even though such ground or theory differs from that stated by the trial court
to be the basis of its ruling or action, and this is true even though such ground or
theory 1s not urged or argued on appeal by appellee, was not raised in the lower
court, and was not considered or passed on by the lower court." Bailey v. Bayles,
2002 UT 58, 4 10, 52 P.3d 1158; Dipoma v. McPhie, 2001 UT 61, 9 18, 29 P.3d

1225 (quoting Limb v. Federated Milk Producers Ass'n, 23 Utah 2d 222, 225-26



n.2, 461 P.2d 290, 293 n.2 (1969); see also Orton v. Carter, 970 P.2d 1254, 1260
(Utah 1998) (applying Limb); 5 C.J.S. Appeal & Error § 714 (1993) ("Generally,
the appellate court may affirm the judgment where it is correct on any legal ground
or theory disclosed by the record, regardless of the ground, reason, or theory
adopted by the trial court.").

A. McKell Failed To Exhaust His Legal Remedies. This Barred Any Claim
For Quantum Meruit.

Before McKell was entitled to pursue a quantum meruit claim, McKell was
required to first exhaust its legal remedies. Knight v. Post, 748 P.2d 1097, 1099
(Utah Ct. App. 1988). McKell’s legal remedies included filing a mechanics lien.
Id. However, McKell failed to perfect its mechanic’s lien because it recorded the
lien too late, and it failed to file an action to enforce the lien within the time
allowed by law. This was a failure to exhaust McKell’s legal remedies and it
barred McKell from pursuing a quantum meruit claim. Id. This was precisely
what occurred in Knight v. Post and it was dispositive of the quantum meruit
claim.

B.  Although A Failure To Exhaust L.egal Remedies Is Dispositive, McKell

Also Never Demonstrated The Necessary Elements For A Quantum
Meruit Claim.

Although McKell’s failure to exhaust its legal remedies is dispositive of its
quantum meruit claim, McKell never met the requirements for a quantum meruit

claim under Utah law and granting summary judgment was proper on that basis.



Utah courts recognize two branches of quantum meruit: “(1) contracts
implied in law, also known as quasi-contract or unjust enrichment, which are not
actions to enforce a contract but are actually actions to require restitution; and (2)
contracts implied in fact, which are contracts established by conduct.” Knight v.
Post, 748 P.2d at 1100.

1. McKell Did Not Establish the Elements of Unjust Enrichment

Both branches of quantum meruit are rooted in “justice”. Davies, 746 P.2d
at 269. McKell found itself in the predicament of being owed for its work because
it knowingly entered into a construction contract with a Chapter 11 debtor without
seeking prior bankruptcy court approval. McKell never sent Holmes and Coulter a
bill and there is no record that Holmes, Mesa or Coulter ever requested services
from McKell or misled McKell.

A party seeking to recover under the quasi-contract or unjust enrichment
branch of quantum meruit must establish three elements: (1) the defendant received
a benefit; (2) an appreciation or knowledge by the defendant of the benefit; (3)
under circumstances that would make it unjust for the defendant to retain the
benefit without paying for it." 1d.; see also, Davies v. Olson, supra, 746 P.2d at
269.

Even if Holmes and Coulter received a benefit from McKell and used that

benefit (although we point out below that this did not happen), McKell was



required to show that it was inequitable under the circumstances for Holmes and
Coulter to retain the benefit. Knight, 748 P.2d at 1101. In Commercial Fixtures
and Furnishings, Inc. v. Adams, 564 P.2d 773 (Utah 1977), the Utah Supreme
Court defined inequitable circumstances as:

“[t]he mere fact that a third person benefits from a contract

between two others does not make such third person liable

in quasi-contract, unjust enrichment, or restitution. There

must be some misleading act, request for services, or the

like, to support such an action. Mere failure of performance

by one of the contracting parties does not give rise to a right

of restitution.”
564 P.2d at 774.

Holmes and Coulter never mislead McKell or requested its services. In fact,

Rick McKell claimed to have spoken with Nathan Coulter only twice. The first
instance was when McKell was already working for Husting and Mr. Coulter
simply pointed out the locations for the sewer laterals in the vicinity of Parkway
Estates. /d. The second instance apparently involved a conversation wherein Mr.
Coulter asked McKell to provide a bid to complete a subsequent phase of Parkway
Estates. The bid, for work which was outside the scope of McKell’s 1997
Construction Agreement with Husting, was apparently never furnished to Mr.
Coulter and the additional work was never performed.

McKell also said that in October 1997, long after McKell had contracted

with Husting, and just before McKell walked off the job, an unidentified speaker



supposedly corroborated statements made by Husting’s president, Leon Harward,
that Castle Homes was going to buy Husting’s stock and would pay McKell’s
outstanding invoices. While McKell must have been disappointed when Castle
Homes failed to materialize, McKell never stated that Holmes, Mesa and Coulter
ever requested McKell’s services, or that Holmes, Mesa and Coulter ever said that
they would pay McKell’s bills. In fact, the affidavits of David George and Nathan
Coulter expressly deny that Holmes, Mesa and Coulter ever asked McKell to do
any work or that McKell ever looked to any of these companies for payment.

In short, McKell never demonstrated that it would be inequitable for Holmes
and Coulter to retain the benefit of McKell’s work without payment of its value.
See, Knight, 748 P.2d at 1101.

The benefit of an unjust enrichment or restitution claim is determined from
the perspective of the party that supposedly benefited from the work, not the
benefactor. See e.g., Davies v. Olsen, supra, 746 P.2d at 269. Although Judge
Boulden found that McKell conferred a benefit on Parkway Estates, Holmes and
Coulter never used the benefit. When Holmes and Mesa entered into the
Adjoining Subdivisions Agreement they expected Husting to immediately install
the Roadway and underlying improvements so that Holmes and Mesa could
develop Parkway Estates. When Husting failed in its required performance,

Holmes and Mesa (and later Coulter) abandoned their plans and sold Parkway



Estates to Draper City in 2000 as undeveloped property. The uncontroverted
affidavits of David George and Nathan Coulter attest that Holmes and Coulter
never used the benefit of McKell’s work.

McKell’s claim under the unjust enrichment doctrine of quantum meruit
failed.

2. McKell Did Not Establish the Elements of a Contract Implied in Fact

McKell also never established a claim against Holmes and Coulter under the
second branch of quantum meruit, contracts implied in fact. To prevail on an
implied contract, McKell had to establish that: (1) Holmes and Coulter requested
McKell to perform the work; (2) McKell expected Holmes and Coulter to
compensate it; and (3) Holmes and Coulter knew or should have known that
McKell expected compensation. Knight, v. Post, 748 P.2d at 1101, citing Davies v.
Olson, 746 P.2d at 269. The undisputed facts are contrary to each of these three
required elements.

There were only two parties to the 1997 Construction Agreement — McKell
and Husting. There was no record that Holmes, Mesa or Coulter ever requested
McKell to perform the work on Parkway Estates. In fact, McKell was resolute in
the affidavit he filed with the bankruptcy court (R. 128) that he met with Husting’s

president and was hired by Husting. McKell never looked to anyone but Husting



to pay for the work. From the time McKell began work in 1997 until its lien was
recorded in June 2000, McKell never sent Holmes, Mesa or Coulter a single bill.

Husting had agreed with Holmes and Mesa that in exchange for the
dedication of the Roadway which unlocked the access to Husting’s Galena Hills
property, that Husting would be responsible for putting in the permanent road and
underlying improvements. Husting, acting solely on its own behalf, attempted to
perform its obligation by separately contracting with McKell. Husting hired
McKell on a time and materials basis without any input from Holmes, Mesa or
Coulter, which the Adjoining Subdivisions Agreement required. There were no
statements in the record that Holmes, Mesa or Coulter ever told McKell that they
would be responsible for payment. Husting was obligated under the Adjoining
Subdivisions Agreement to install the permanent roadway and improvements and
Holmes and Mesa had no obligation to reimburse Husting for at least 24 months.
Husting contracted with McKell, and Holmes, Mesa and Coulter simply had no
reason to suppose that McKell was looking to them for payment.

McKell did not satisfy any of the necessary elements for a claim under the
contracts implied in fact branch of quantum meruit. Accordingly, summary
judgment was appropriately granted dismissing the quantum meruit claim in

McKell’s counterclaim.



111

THE AWARD OF ATTORNEY’S FEES WAS NOT AN ABUSE OF
DISCRETION

The district court awarded attorney’s fees to Holmes and Coulter as the
successful parties in this action to enforce a mechanic’s lien under Utah Code Ann.
§ 38-1-1 et. seq.. Accordingly attorneys’ fees were awarded pursuant to Utah
Code Ann § 38-1-18 on the basis of a very well documented attorneys’ fees
affidavit (R. 372) and following an opportunity for hearing where counsel
represented the following:

1.  No attorneys’ fees were sought for any time related to Holmes’ and
Coulter’s claims for slander of title and tortious interference. In order to assure
that only fees related to the mechanic’s lien were included, none of the attorney’s
time spent drafting the complaint was included in the application for an award of
attorney’s fees, even though the complaint plainly related to the mechanic’s lien.
Hearing Transcript, 7/14/02, pp. 7-8, R. 453;

2. Only the time spent on matters pertaining to McKell’s mechanic’s
lien, including discovery, initial disclosures and motions, was included in the
application for an award of fees. /d. at pp. 8-9;

3. The preparation of the motion for partial summary judgment involved

a lengthy fact statement and arguments that could have been obviated had McKell



made the concession that was eventually made at the summary judgment hearing
that the work McKell liened was all performed in 1997. Id. at pp. 8-12.;

4, Research time was not reflected separately in the application, but
extensive research was included within the attorney’s time spent drafting the
partial summary judgment motion and supporting papers. Counsel was prepared at
the hearing to address no fewer than 22 relevant cases. Id. at p. 10;

5. Additional attorney’s time was spent objecting to McKell’s proposed
order that was not adopted by the district court. Id.

The district court considered the respective motion papers in favor of and
opposing an award of attorneys’ fees, including the Joint Affidavit of P. Bruce
Badger and Douglas J. Payne In Support Of Motion For Award Of Attorneys’
Fees, and heard argument of counsel. The district court further reviewed the
record in this case including plaintiffs’ Motion for Partial Summary Judgment and
related papers which, according to the district court, presented complex issues
relating to McKell’s mechanic’s lien. The district court further found that Holmes’
and Coulter’s counsel were experienced lawyers and that their hourly rates were
justified based on their years in practice, their reputations, and the customary rates
in the community, but that there was some duplication of effort and inefficiency.
See, Order Granting Motion For Award of Attorneys Fees, R. 426. Based on these

findings and the amount at issue and the result obtained, the court found that



$25,000 (not $30,447.00 sought by Holmes and Coulter) was a reasonable
attorney’s fee. I1d.
The district court was fully apprised. There was no abuse of discretion and

the award should stand.

CONCLUSION
For the reasons set forth, all orders entered by the district court should be
affirmed.

DATED this 28" day of April 2004.

P. Bruce Badger
FABIAN & CLENDENIN

a Professional corporation
Attorneys for Plaintiffs/Appellees
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH

CENTRAL DIVISION
[nre:
HUSTING LAND & DEVELOPMENT, INC. : Bankruptcy Case Number
Tax L.D. No. 87-0521289 : 97-20309 JAB
Reorganized Debtor. : Chapter 11

MEMORANDUM DECISION AND ORDER

Steven F. Allred of Steven F. Allred, P.C., Orem, Utah, and Duane H. Gillman of McDowell &
Gillman, P.C., Salt Lake City, Utah, for R. A. McKell Excavating, Inc., Applicant.

R. Kimball Mosier of Parsons Davies Kinghorn & Peters, Salt Lake City, Utah, for Wayne F.
Elggren, Chapter 11 Trustee.

Adam S. Affleck of Jones, Waldo, Holbrook & McDonough, Salt Lake City, Utah, for the Webb
Family Trust.

Daniel E. Garrison and Michael R. Johnson of Snell & Wilmer, Salt Lake City, Utah, for
Construct Tech, Inc.

This is a contested matter arising from the application for allowance of administrative
expense filed by R.A. McKell Excavating, Inc. (RAM) in the Chapter 11 case of Husting Land &
Development, Inc. (Husting). The issue presented is whether or not the administrative expense

claim of RAM is allowable as a post-petition debt incurred in the ordinary course of business



pursuant to 11 U.S.C. § 364(a).! During a two-day evidentiary hearing, RAM presented evidence
in support of its argument that the debt owed to it for infrastructure improvements made to
Husting’s real estate development was incurred in the ordinary course of business. In so doing,
RAM offered, and the Court excluded, certain expert testimony on the basis that the failure to
prove the reliability of the expert’s methodology precluded the Court from considering his
opinion as to whether the debt was incurred in the ordinary course of business. Upon careful
consideration of the remaining evidence, the pleadings and arguments, and upon an independent
analysis of applicable law, the Court concludes that, applying the creditor expectations/vertical
dimension test, the debt incurred by Husting was not in the ordinary course of its business and,

accordingly, RAM’s claim cannot be allowed as an administrative expense of the estate under

§ 503(b)(1).
FACTS

Husting was incorporated in 1994 for the purpose of developing a sixty-one acre, three-
phase, sixty-nine lot residential subdivision in Draper, Utah, commonly known as Galena Hills.
The purchase price of the real estate, which was in excess of $1,075,000, was subordinated by
the seller to a $1,500,000 development loan. In connection with the development of the Galena
Hills project, Husting was required by Draper City and the Salt Lake County Sewer
Improvement District to post cash escrow bonds (the Escrow Accounts) in the aggregate amount

of approximately $612,000 to ensure payment to all persons supplying labor, services,

! All future references are to Title 11 of the United States Code unless otherwise noted.
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equipment, or material to the Galena Hills project. Husting could obtain incremental release of
funds in the Escrow Accounts to pay for improvements once the municipalities had approved the
installation of various phases of the infrastructure.

Adjacent to Galena Hills was another subdivision development project, Parkway Estates,
owned by John Holmes Construction, Inc. and Holmes Mcsa Construction, Inc. (Holmes Mesa).
Because Galena Hills required access through the Parkway Estates property, and Galena Hills
and Parkway Estates shared common areas and roadways, it was necessary to install certain
improvements and utilities that would benefit both subdivisions. Thus, Husting and Holmes
Mesa entered into an Adjoining Subdivisions Agreement in which Husting agreed to complete
certain improvements on Parkway Estates, and Holmes Mesa agreed to reimburse Husting on a
pro rata basis for its construction expenses. The Adjoining Subdivisions Agreement provided
that reimbursement funds would not be paid to Husting until twenty-four months after final
inspection and approval of construction by various municipalities, and then only if certain other
conditions were met.

In February 1996, Husting entered into a Development Agreement with Construct Tech,
in which Construct Tech agreed to provide excavation and construction services for the Galena
Hills project, including storm drains, sewer, curb and gutter, sidewalk and street improvements.
Construction on Galena Hills and the adjoining Parkway Estates subdivision was to begin in
April of 1996. However, Construct Tech did not actually break ground on the project until June

of that year. From its inception, the relationship between Husting and Construct Tech was
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fraught with problems and disagreements. Husting’s sole shareholder and president, Leon
Harward (Harward), provided uncontroverted testimony that Construct Tech’s work was
incomplete, substandard and defective. Ultimately, in November of 1996, Hustings terminated
its contract with Construct Tech.

As a result of difficulties encountered with Construct Tech, the Galena Hills project was
seriously behind schedule and Husting was unable to meet payment obligations on its
construction financing. On January 14, 1997, Husting, as debtor-in-possession, filed its
voluntary petition for relief under Chapter 11. At the time of its Chapter 11 filing, Husting’s

intention for reorganization was to complete necessary subdivision improvements to Galena Hills

and then sell the improved lots to pay secured and unsecured creditors.

In February 1997, Harward and Rick McKell (McKell), President of RAM, visited the
Galena Hills site to assess the work necessary to correct defects in the excavation and
construction work and complete the project. At the site, McKell observed open trenches,
pipelines that were not backfilled, lidless manholes and a number of other deficiencies. After
further discussion between the parties, Harward invited RAM to bid on the project. RAM’s bid
proposal, for work on sewer, water, storm drain, irrigation and site work, totaled $258,191.40. In
April 1997, Husting and RAM entered into 2 post-petition agreement (Construction Agreement),
whereby RAM agreed to correct the defective work performed pre-petition by Construct Tech
and to complete the remaining work on Phase II of the Galena Hills and Parkway Estates projects

on a time and materials basis. The Construction Agreement provides as follows:
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2. Contract Sum: The owner shail pay the Contractor in current funds for the
Contractor’s performance of the Contract, subject to additions and deductions as
provided for herein, as follows:

A. During the process of correcting the other contractor’s work to meet City
and Sewer District requirements, R.A. McKell Excavation will invoice on
a time and materials basis. Once deficiencies have been corrected
progress can then proceed at agreed to umt price basis.

3. Progress Payments:

B. Based upon application for payment submitted to the Owner by the
Contractor, the Owner shall make progress payments on account of the
Contract Sum to the Contractor as provided herein. The period for
payment shall be bi-weekly or as determined by the contractor but at no
time will the billing period be less than bi-weekly. Owner agrees to make

prompt application for payment from the escrow accounts presently
established for the purpose of providing funds to pay the Contract Sum. . .

RAM Exhibit 11, Construction Agreement at Y 2 and 3.

Prior to entering into the Construction Agreement, RAM was aware that Husting had
filed for relief under Chapter 11 and understood that the only present sources of payment for its
work was the approximate $612,000 in the Escrow Accounts established pursuant to the bonds
with Draper City and the Salt Lake County Sewer District. However, Harward also led McKell
to believe that other sources of payment existed, included the Adjoining Subdivisions
Agreement, and funds from Castle Homes, L.L.C,, a third-party investor that purportedly
intended to purchasc and build homes on the lots once the underground and surface

improvements had been completed by RAM,? and to otherwise invest in Husting in some

2 Harward’s representations to McKell regarding Castle Homes® investment in the Galena Hulls

project was presumably based on the fact that Castic Homes had tendered earnest money to Husting for the purchase
(continued .)

\s\



fashion.’ Husting did not obtain Court approval for incurring post-petition unsecured debt under
the terms of the Construction Agreement

Shortly after RAM began working on the Galena Hills and Parkway Estates projects, it
became apparent that neither McKell nor Husting had realized the scope of corrective work that
would have to be done. Indeed, rather than simply correcting Construct Tech’s deficiencies,
most of the culinary and sanitary water lines and systems previously installed had to be
completely removed and replaced. As a result, the invoices RAM submitted to Husting over the
next several months on a time and materials basis exceeded his original bid proposal and the
amounts held in the Escrow Accounts. Finally, in November of 1997, RAM ceased performing
under the Construction Agreement because Husting and/or third parties had failed to pay past-
due invoices and because further payment or funding from the Escrow Accounts, the Adjoining
Subdivisions Agreement and third-party investors appeared unlikely to materialize in the near
future. In the seven months between May and November of 1997, RAM invoiced $969,633.08
to Husting for materials and labor supplied for performing corrective work and making

improvements to the Galena Hills and Parkway Estates projects. During the same period,

%(...continued)
of 36 lots See RAM Exhibit 42. By letter dated January 29, 1997, Michael D. Alvey of Castle Homes informed
ITusting of its “ntent to honor purchase and lot take down agreement as represented by our earnest money.” See
RAM Exhibit 27

3 Amendments to Husting's Statement of Affairs indicate that effective June 17, 1997, Harward’s
equity interest n Husting was purchased by Castle Homes and Pro Built Co., and that Michael D Alvey had

become Husting’s president No other evidence was presented that clarified how Castle Homes was to infuse funds
wto Husting, and no § 364 motion related to Castlc Homes was filed

.6 .
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Husting paid RAM $371,640.57 with funds obrained through partiai release of funds in the
Escrow Accounts.

In April 1998, three months after the Trustee was appointed in the Husting Chapter 11
case upon Husting’s own motion, RAM filed a Motion for Allowance of Administrative Expense
(Motion) in which it claimed $648,444.77 in principal and interest as of January 15, 1998. The
Trustee and various creditors objected to RAM's Motion. Hearing on the Motion was continued
several times at RAM’s request. In the interim, a plan of reorganization proposed by the Trustee
was confirmed under which the Court retained jurisdiction to resolve the issues raised in the
Motion. An evidentiary hearing on the Motion was held and, after the close of RAM’s evidence,
the Trustee moved for a judgment on partial findings pursuant to Fed. R. Bankr. P. 7052(c) on
the grounds that RAM had not met its initial burden of proving it was entitled to allowance of an
administrative claim under § 364(a), whereupon the Court took the matter under advisement. As
of September 1, 2000, the date the evidentiary hearing began, RAM asserts that its administrative
expense claim totaled $874,820.85 in principal and interest.

ISSUE

The parties agree that the primary issue is whether or not Husting’s debt to RAM was

incurred in the “ordinary course of business” under § 364(a), such that court approval was not

required for the administrative claim to be allowed and paid under the confirmed plan.
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DISCUSSION

A. Jurisdiction

This Court has jurisdiction over the parties and subject matter of this contested matter
under 28 U.S.C.§ 1334, Article XIV of the Plan of Reorganization Proposed by Trustee, and ] 16
of the Order Confirming Plan of Reorganization Proposed by Trustee. This is a core proceeding
under 28 U.S.C. § 157(b)(2)(B), and the Court has authority to enter a final order. Venue is
proper in the Central Division of the District of Utah under 28 U.S.C. § 1409.

B. Burden of Proof

The party claiming entitlement to administrative expense priority has the burden of proof.
In re Amerex, 853 F.2d 1526, 1530 (10th Cir. 1988); In re Robinson, 225 B.R 228, 230 (Bankr.
N.D. Okla.1998). In order to fall within the ambit of § 503(b)(1), RAM must demonstrate that
the post-petition unsecured credit extended to Husting was extended, and the debt was incurred,
in the ordinary course of Husting’s business.

C. Analysis of “Ordinary Course” under Section 364(a)

The ability of a trustee or a debtor-in-possession to incur unsecured debt allowed as an
administrative expense under § 503(b)(1) is governed by §§ 364(a) and (b) of the Code. Under
§ 364(a), an unsecured debt incurred post-petition is allowable as an administrative expense only

if incurred in the ordinary course of a debtor’s business. Otherwise, § 364(b) requires court

authorization after notice and a hearing in order for the debt to obtain treatment as an

administrative expense. If the debt was not incurred in the ordinary course of business, or the
court does not enter an order approving the post-petition debt incurred outside the ordinary

.8
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course of the debtor’s business, then the creditor to whom the unsecured debt is owed must stand
in line with all other prepetition unsecured creditors. See Martino v. First National Bank in
Harvey (Matter of Garofalo’s Finer Foods, Inc.), 186 B.R. 414,423 (N.D. [11.1995).

While neither the Bankruptcy Code nor legislative history defines the phrase "ordinary
course of business” as used in § 364(a), the language is presumably designed to give the debtor-
in-possession or trustee operating the debtor’s business the freed<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>