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IN THE SUPREME COURT
OF THE STATE OF UTaH

STATE OF UTAH,
Respondent, Case YNo.

-vs -
GORDOX SAYRE LITTIE,

Appellant.

- a» WR AR A B WP as A W W N e

S T St T st SN St P, N

Comes now the Appellant in this cause and
files this 'REPLY BRIEF' to the Respondent's
Brief Heretofore filed by the Respondent.

This Reply BErief is filed for the purpose of
pointing out not only that the Reap
contentions are gontrary to the established
rulings of this Court, but also that he has
made & rumber of False, Decletful and Reckless
statements, which have no basis in fact, and
are refuted by the Record in this casse.

-1-
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First, at page 1 of his Brief, Respondent
States:

" . emerchandise ;0!' a value from two to

four hundred dollars (was) purleined.”
This statement is simply HOT borns out by the
Resord, In faet pnot onse of the articles in
evidence, as the Appillant will show, infra,
was ever shown to have been in }Mr. Thusrert's
Store the night before the alleped burglary,
HOT_ONE of the articles in evidence was ever
positively i1dentifted as having been stolen,
and HO definite valus was ever placed on
any one or any group of articles.

At page 3 of his Prief, Respondent stateas
"He (I'r. Thuerer) itimized the missing
articles and ixed their combined mm
at between §200.00 and H100.,00, « »
But HO such 1temized list of the supposedly
missing articles was ever produced, in fact
Jir. Thuerer did EOT know what was missing.

-2 -
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B

Mr. Thuerer stated that he took an inventory
of his stock January 1, 1955 (Rep.Tr. p. =-172-,
Le 27=30.) and made another inventory right
after the alleged burglary on Jamuary 31, 1955
(Rep.Tr. Pe =165=, L, 6=7,.)3 Yot he did HCT
compare these inventorlesz to sscertain what
articles if any, were nissing (Rep.Tr. p. =173-,
L. 1=3.). At the Trial Four (i) Montha after
the alleged burglary Mr. Thuerer sald that he
had & list (N¥ot introduced as evidence) of
some of the items which hw claimed were wmlasing,
WHICH HE HAD MADE UP THAT MORNIRG, AT fCME, and
claimed that he could remember most eof the
items (Rep.Tr, p. =12-, L. S=24.).

Mr, Thuerer did not have the list which he

, claimed to have made right after the burslary

(Rep.Tre Ps <163, L, 22-2l1.) and he admitted

that he dldn't know everything that was taken

(RepeTre pe 13-, L. 22=24.) and that he had no
records or way of checking when articles might
have been sold (Rep.Tre pe =173«, L. 19«26,),

Sponsored by the S.J. Quinney Law Library. Fu led by the Institute of Museum and Library Services
Library Services ana
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At the start of the Trial, Mr. Thuerer
definitely stated, in regards to the allegedly
stolen articles:

*I have never figured the actual value,”
(R.p?r. Pe "13"’, Lines 19‘220)0

Appellant submits that in a case of Grand
Larceny, the value of the goods MUST be
definitely established by competent evidense
to be over $50.00 actual) market value, and
that such value ecan REOT be established by
guess and conjecture (STATE v. LAWRENCE (Utdh
1951) 234 P,24 600, at 601:), but rmist be set
up and establishad by an accurate appralsal
and fixing of the actual market value of each
and every item necessary to bring the total
value of the poods %o over $50.003 In this
case KCT ONE article Iin evidence ever had

any definate valnation placed on 1t, and there
was not mx even any attempt to do so.

-4 -
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At page S of his Prief Respondent states:
"He (Mr. Thuerer) identified the articles
contained in Exhibits 6, 7, and 3, one

by one, thoroughly and painstakingly, amd
stated they were na.l taken f'rom his Stnm

in the burglary.”
Appellant sutmits that Mr. Thuerer did HOT,
in any way positively identify any of the
articles in evidence, and he d4id HOT in any
WAy ever assert that any of them were taken
in the alleged 'Burglary!'.
In fact, Mr. Thuerer repeatedly admitted that
his Clerks could have sold all of the articles
in evidencs prior to the 3lst day of Jamary,
1955, the date of the alleged burglary (Rep.Tr.
Pe 21=, L. 14=16; page 22-, L. 2, 5, 13, 223
page 165-, L. 9-1T73 page 169-, L. 20=2}4.).
And ¥r, Thuerer admitted that he could JOT
recall ANY specific item asz having been in
his Store prior to Jamumry 3lst, 1955, the date
of ths alleged burglary.

(Rep.Tre pe =21~, Le 113 p. =22~-, L, 223

(Contae....

Sponsored by the S.J. Qui led by the Institute of Museum and Library Services
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(conto see )
ROPQTTQ Pe -168 Lines l‘m;

RepeTre Pe ~169-, L. 14-19g

Appellart sudmits that this is far from any

statement that any specific items wers taken

in a burglary, snd canmot, as a matter of Law,

support a conviction.

See: STATE v. WHITE (Utah 1944) '152 P.24 80,

at 813 STATE v, HALL (Uteh 1943) 139 P.24 228,

at 230, 2313 STATE v. HALL {(Utah 194k) 145 P.

24 494, at 4963 STATE v, LAWRENCE (Utah 1951)

23l P, 24. 600, at 601;

STATE v. CRAWFORD (Utah 1921) 201 P. 1030, 1031,
"There must be proof of larceny before

the recent possession statute is
into play. (STATE v, ?Efaﬁsgzé llﬂ U.413,

174 P.24 83,
At pages 3 & 4 of his Brief Respondent
refers to the testimony of Mildred Andrew
that on Jamary 29, 1955, she noticed two
"Strangers” (Mr. Baskins & Appellant Little.)
loeking for a parking space for their Car

led by the Institute of Museum and Library Services
1 by the Utah State Library.
errors.
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before going into Thuerer's Store to buy &
palr of coveralls, being strengers, they looked
“suspicious™ toc her and she took doun thelr
licenss number. Next Hespondent refers to

the testimony of Vada Spackman, about &

Car she saw about 3:00 o'clock A.M. on Jame
ary 31st, 1955, but the Record shows that

she made no ldentifisation of the Car or of
the ccoupants, all that she could say avout

it was that 1t had a *1light top' (Rep.Tr.

Pe =33=, L. 2-5.) of whish there are thousands
in ary vopulated neighborhoed, yet the State
was permitted to infer that it was Appellant
in his car,

Appellant sutmits that testimony such as this
is predjudicial, gives rise to 'mere susplclion?
and wild sonjecture, and is not legal evidence
of anything.

At pages L and S of his Brief, Hespondent
seeka to mske vmich of the fact that ¥r., Haskins
and Appellant bought Bus Tickets to Hoige,
Idaho, on the same day, spparently with the

led by the Institute of Museum and Library Services
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idea of having this Honoreble Court believe
that the two men were acting together, whereoas
the Rescords shows that Mr, Haskins bought a
tieket to Boise at 8:00 otelosk in the morm-
ing and checked three Bags (Ex's 6, 7 & 8.)
Sse: (Rep.Tr. page ~hbp=~, L, 2-19);

Whereas the Appellant did not buy a ticket to
Boise and check his Bags (ix's 3, §} & 5.)
until about One o'clock in the afterncon,
(Rep.Tr. pege =45-, L. 26-27.) it was not
until the 2:25 Bus was due for Bolse that the
tw men were seen in the Bus Station talking
as they waited for the Bus. ind Appellant
Little never had anything to do with ¥r,
Haskin's Bags - Exhibits 6, 7 & & 8,

(Rep,Tr. page =Sh-, Lines 7-11.)

At pages S and 8 of his Brief, Respondent
elaims that Chief of Pollce Cillette of Twin
Falls, Idaho, testified that Appellantl carried
& key on his permn that opened !ir. Haskin's
Bage; but the Transoript shows HC sueh thing,

- -
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the QOHLY mention by Chief Gillette of a key
was at Rep. Trans. page -1}7~-, L. 16183, as
follows:
"Qe I'll ask if you have seon & key
similat to that one before?
" A Yes, I have. "

Just these words and nothing more, do NHOT
constitute testimony that he found any such
key on Appellant Little or anyone else;

nor does it even prove that he had ever seen
ths same key, for there are lots of ‘similar!
keys, this bit of testimony is only another
trick of the State to have the bastimony of

a witness seem to the jury to be something
differant than what the witness actually said,

At page 6 of hias Brief, Respondent makes
muich of the testimony of the Expert Witneas,
¥r. GCallagher of the F. B. I., regarding the
Crowbar (FPx. 13.) and at page § states:

- 9 -
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contee)
*(7) that in the luggage checked by the
defendant, and for which he held clain
checks, was a wrecking bar which was used
to break into the burglarized store. "
This is quite a reckless statement for the
Respondent to make, for thers is NC proof
that the wreoklng bar introduced in evidence
was ever in the luggage of Appellant Little;
nor is there any satiasfactory evidence that
the sald bar was the one used, if any, in the
alleged burglary.
Inagmuch as 'suspicion' has played such a
dominant role in thias case, why not cast a
1ittle suspiclon on the methods and means
used by the State's Wlitnesses?
Teking this matter of the Crow~bar (Ex. 13.)
it seems peculiar that Mr. Royal Hyer, the
Police Cffilcer who took Appellant l;gittlo‘s
lugegage into custody never saw any Crow-bar
in 1t, nor d4id any others of the Twin Falls
Police Department come forth to corroborate
Chief Gillette's story that he 'found it' in the

Sponsored by the S.J. Quinney Law Library. Fun®hg /1&/1’{1’.”1’0/1 provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Appellant's belongincs.

Then there is Deputy Roskelly, who sald that

he went out to Mr, Thusrerts Store, ALCHE,

four days after the alleged burglary, and
removed & plece of wood from the baeck of the
Store and took it to Twin Falls, where they
tgot hold' of a bar tm a gultcase up there
and shipped the two eof them in & box to the
B. B. I. , in Washington, D.C., (Rep.Tr. page
«123=, lines 2-2j.)

Finally, take the testimony of Mr. Gallagher,
the F. B. 1. operative brought with fanfare
from Washington, D, C., to tcst&fj in thisoase,
enthusiastically reffered to by Respondent on
page 6 of his Brief; granting that Mr. Galls-
gher 1s & top specialist in his line~ Spesto-
graphy, 1t all the more serves to point out the
wealmess of his teatimony (Rep.Tr. pp. 133-140.)
From Mr. Gallagher's dessription of his work
and from other sources, it 1s known that the
Seience of Spectography is an Exact Science,

on & par with Bandwriting Anallsis, Chemistry

Sponsored by the S.J. Quinney Law Library. Funding far digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Ballistics and Fingerprint Identification;

that 1s, Just as an Eppert can take one sample
of VWriting, one Chemical compound, one Bullet
or ons PFingerprint, and by comparifg it wlt!i
millions of suspect ones, unerringly pick out
its mate, and say "This is the one", or "It

is not one of these®. The same is true in
Spectography, by which sclence first dlscovered
the Element Helium in the Sum, when it was 92
million mliles away. But ¥Mr. Callagher aid HOT
say that the Bar (Ex. 13.) was THE OHE that

nade the marks on the Wood Chip (Ex. 13.), in
fact he sidoatappcd all referance to any lmpre-
ssion marks on the Chip and Bar, & means by whisgh
with the Comparison Mioroscope, 1t could readily
have been told whether or not they mateched, just
as the minute secratches on a Bullet can be
matehed to the Gun Barrel it was fired from,
Instead of this, after & razzle~daszle bulld-up
of his qualifications to impreass the Jury,

all Mr, Gallagher could say in favor of the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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State was:

®* I concluded the roszsibility of an

interchange of paints such as I have

Just described taking place by any other

SPovbaT With thess weod framents is.

remcte.” |

(Rep. Tr. page «130~, Lines 1lli=17.)
Why this evasive, indsfinate double~talk by
¥r. Gallagher? A 'Remote Posalbility' is not
& definate angwer, and 'Direct Contactt, could
mean anything, inasmuch as these two Exhibitas
13 and 1y were shipped in the damme container
together, as will az having been handled by
ssveral persons. Why could he HOT Sust say -
'This bar made this mark' 7?7 Appellant submits
that it was because 1t 4ldn't., 4And that the
only reason Vr. Callagher was called as a
witneas from Washington, D, C., was to impress
and confuse the Jury, Why is 1t that with all
this dlsplay of using Selence to ficht orime,
there was not even a Snapshot taken of the
back door of !'r. Thurer'g Store with its

led by the Institute of Museum and Library Services
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alleged Bar marks, where ¥r. Roskelly went
alone to - as he says - remove thig YWood
Chip' from the back door of ¥r. Thurer's Store?
Appellant submits that:
It is knowm that Selentific !'Expert Witnesseas!
are infallible, and can determine exmctly
which Instmment was used in a given opesration,
‘u witness the work of the F. B, I.,,in the
Lindbergh kidnapping case of yesteryear, wlere
they traced and 1identified pleces of string,
parts of boards, nalls, and even the hammer that
drove them, over a period of yeari.
There 1s HU guesswork, or 'Remote Posaiblility’
in this fleld, the answer is either 'Yes! or
'No'; therefore when such an Expert hedges
or gqualifies and does not give a definate
answer, the Court's generally recleve 1t, if
at all, with extreme cauticn, forit proves
nothing, and Appellant would appreclate it very
mueh 1f this Court wuld request some such
impartial Scientific 'Expert! as Amicus Curia
to substantiate these contentions,
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At pages 6-7, and again at pp. =9 of his
Brief, Respondent makes much of the alleged
attempt of the Appellant to escape from the
Twin Falls, Idsho, Jail.

Appellant submits that even if he had of
attempted to escape, that such &ot is 'm
proof of the alleged burglary of Mr. Thuerer's
Store in Richmond, Utah, For he was also held
for the State of Uregon, whers he wag out on
Appeal 8f a Life Sentence, whish since has been
Affimed (STATE OF OREGON v, GORDON S. LITTIE,
Sept., 15, 1955, 288 r.24d L4lib.). And this
Supreme Court of the State of Utah, has Held
that where a defendant ia held in custody upon
two or more crimes, an attempt to escape can
NOT be considered as evidence of guilt dpon
any of them (STATE v. CRAWFORD (UTAH 1921)

201 Pse. 1030, at 1033, Op. (Z) & (8).), and
casos therein cited. ,

Appellant contends that this evidence of
his alleged attempt to escape was sieply to
predjudice the Jury.

led by the Institute of Museum and Library Services
1 by the Utah State Library.
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At page 8 of his Brief, Respondent states:

#(10) that the dsfendant's credibility

was seriocusly impeached and the explana-

tions offered by him were wholly

improbadble and unworthy of bslief."
Just how was Appellants credibility seriously
{mpeached, aside from the fact that he had been
previously convicted of a felony? Respondent do-
es not point this out, only inferance is made.
And juat how or why ars the explainations of
the Appallant, which were not refuted, wholly
improbable or unworthy of Belief? ' |
Can 1t be that the Attorney-General's Offise,
which HNEVER canfou#a error, labels anything
that does not agrees with their one-sided views |
as improbable or umworthy of beliefr? J
Why doesn't Reapondent point out some reasons
for his’all-inslusive statements?
Appellant submits that he 41d make a reason-
able and'Satisfastory Explaination' of his
activities, which would hava\' prevalled with

any Jury not predjudiced against him, as was

led by the Institute of Museum and Library Services
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3!:0 Jury in the instant case, by the numerous
articles admittdd in evidence relating solely
to Mr, Haskins, and a number of tocls which it
was alleged sould have been used as *Burglar
Tools' but which the State admitted had HOT
been used in the instar t case, as well as the
hearsay evidence of Chief 0Oillette in regards
to 'Nitroglycerine' which he said he had dis-
posed of, and although not produced, the very
mention of it was very predjudicial.

Appellant has fully raised these POINTS
in his YAPPELLART!'S BRIEF', and refers this
Court to 1t anew, rather than repeat his main
contentions in this Raply Brief, for there
are many contentions énd Authorities cited
therein which the Respondent has utterly rfalled
to answer, despite the faclilities at his
cormand.

At page 7 of his Brief, Respondent states:

"(1) that A. R. Haskina pleaded guilty

to bhurglarizing Thuerer's Store on
January 31, 1955."
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Whatever inferanse Respondent would havé this
Court make from that fact 1s not clear, but
evidently he wishes it to consider it as proof
of gailt against the Appsllant.

But Appoliant Sutmits that the Record of the
convietion of one person for Burglary or
Larceny c¢an NOT be Constitutionally used to
show that goods were stolen, or in any other
way, agalnst another mmmi. SEE the case of
KIRBY v UNITED STATES, 174 U.S. 47, at Sh«b62,
19 s8.Ct. S7h, at 576-579, and Authorities cited.
roommate may have in the
room stolen goods, it can not be held against
such person if o had no hand in stealing it -
See: STATE v. CRAWFORD, §9 Utsh 39, 201 Pac,
1030, at 103R-1033, op.(S) - (6).

And even if a persons

® If on prosecution of several for grand
larceny there is no evidence that one eof
the defendants in any way aided in or
planned the commiseion of the orime,
Judgment ef the convietion as to him will
be reversed. (STATE v. LAUB, 102 U. 402,
131 P.24 80s5,) "

led by the Institute of Museum and Library Services
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In STATE v. KINSEY (Utsk 1931) 295 Pac. 247,
at 2449, this Supreme Court unanimously HELD:

*(3) Farther, the suthorities also are
to the effect that the possession must

not be perscnal, exclusive, and
unexpla s but must also bs conscious,
or & conscious assertion of possession

by the accused. (citing many cases.)"

Appellant submits that under the rule of
cases such as the foregoing, that the instant
case, wherein the Appellant never had any of
the allegedly stolen goods in his possession
or in any way under his control, and didn't
oven know that Mr, Haskins had any such gooda,
must be reversed as being contrary to the
established law of the State of Utah,

Again, at page 8 of his Brief, Respondent at
(2), (3), {L4), urges upon this Court the fact
that Mr, Haskins and Appellant Little had

been seen together in Ogden, Utah, and that they

purchased Bus Tlckets to the same Clty;

-9 -
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but, Appellant contends, this does NOT in any
way tend to prove that they wers together at
the time of the Burglary of Timerer's Store

in mchnond,' Utal, nor does it in any way tend
to prove that they conspired to commit the
orime or asted in concert regarding it,
Appellant submits that the mere fast that he
had associated with Fr, Haskins, 1s XT per

se proof that he conspired to coiiilt or that
he committed erimes with ¥r. Haskins.

Thia 1s not Russia, where all associates of a
person convisted or suspected of a crime, are
summarily held to be gullty also. This ia Amer-
-lea, part of the English speaking VWorld, which
has never recogniszed the monstrous doctrine of
'Cuilt by Assoclation'. Mere assoclation, no
matter how closs, with another, does not show
a conapiracy or astion in concert. (STATE v
CRAWFORD, 201 Pac. 1030, 1032.)

The Authority quoted by the Respondent at
pare 9 of his Brief, 1s not in point, for it
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shows in Itself that before avidence of the
activities of another person can be introduced
against a defendant, 1t UST first be proved
that they acted together in &he commission of
a crime.
In the instant case, there is 0 sueh found-
ation for the introduction of the activities
of Mr, Haskin's in evidence against Appellant
Little, and it cannot be ite own foundation,
FIRST: There was no evidence that Mr, liaskin's
and Appellant acted in concert in the corme
ission of any erime.
SECOND: There was N0 evidence that they con-
spired or combined for any unlawful purpocse;
IHIRD: There was HO evidence that Appellant
knew anything of any unlawful activities, or
possession of atolen property, by Fr. Haskin's,
At pape 9 of his Brief, Respondent cla;ms
that there was substantial svidence that Mr,
Haskin's and Appellant acted jointly in the
commission of the alleged burglary, that the
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poesession of allegedly stoclen articles by Fr.
Haskin's was thorefor§ possession by Appellant.
But Appellant submits that there is HO such
evidence whatever independaht of the mere fact
of ‘possession' by lir. Haskin's to connect him,
the Appellant with the alleged crime, that the
mere fact that Mr., Haskin's has posssssion of
allegedly stolen goods can NOT by itself prove
a conspiraecy or Joint action bvetween Appellant
and Mr. Haskin's in commlitting the ¢rime and
thus pave the way for its own admission in
evidence as being in the 'possession' of App-
ellant; that 1s, it is purely guess, speculation
and assumption that they conspired to and corm-
itted the crime together, and this cannot sup=-
port a presumption that Appellant therefore had
'‘possession' o( such goods, to in turn éupport
a third presumption of guilt by having had
such possession,
S8ee: STATE v. CRAWFORD, supra, 201 Pac, 10303
STATE v. NICHOLS, 145 P.2d 802, 505 - 8063
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Appellant sutmits that 1t is sound and
necessary principle of Law, that before any
presumption can arise, the facts to support
it first must be in evidence.

The Supreme Court of the United States, in
the case of TOT v, U. S., 319 U.t. 463, at
L73, 63 S. Ct. 121, at 1248, declared::

o

« ¢« o o« o Whers guilt is in lssue
a verdliet against a defendant
must be preceded by the introduction
of same svidence which tends to prove
the slements of the e¢rime shargsd.
Compliance with these constitutlonal
provislons, which of course constitute
the supreme law of the land, is essen-
tiel to due process of law, and a
convigction abtained without their
observance cannot be sustained,.”

On page 11 of his Brlef, Respondent under

T

THREE
POINT / , makes the statement::

"1t is too late to assall a8 statute...

80 firmly established in our criminal

law, . "

- -
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Appellant submits that it is NEVER too late,
to assail an unconstitutional Statute, as
witness the recent action off the Supremen
Court of the United States, in declarinr to
be unconstitutional various !'Segregation’
Statutes which had withstood attack for over
elghty (80) years.

As outlined in his POINT THREE of APPELLA{T'S
BRIEF, pages 41 to 5li, Appellant believes he
has shown ample reasons why Utah's Larceny
Statute 1s unconstitutional, and if upheld as
applied in the instant case, must fall, But,
Appeallant hopes that it will not be necessary
to contimie hils attack on the Statute, for
under his POINT OHE and POINT TWO of APPELL&
ANT'S BRIEF, he believes he has amply shown
both that there is NC legal evidence to conn-
ect him with the crime charged, and that he
was denled a '"Fair Trlal' and due Process of
Law, under both the State and Federal Const-

{tutions.

- & -
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IN CONCLUSION, Appellant submits that in
accord with the reasons and Authorities shown
in his Appellant's Brief, to which no effective
answor has been made by Respondent, and to the
fact that most of the contentions made by the
Respondent in his 'Respondent's Brief' have
been & own, Appellant belleves, to be False
and Untenable, that the Judgment of Convietion
against him should be Reversed and Appellant
Ordered Discharged from Custody in accordance
with Law and Justice.

Very Respectfully Submitted by -

,MW
Gordon S, Little,

Appellant in Propria Persona,
Box 250, Draper, Utah.
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