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BRIEF OF RESPONDENT

NATURE OF THE CASE

This is a Declaratory Relief action, filed by Plaintiff-Appellant insurance
compary, Goverrment Employees Insurance Company (GEIQD), seeking a determination as
to whether or not William Charles Dennis was a resident of his father's household
at the time of an accident, which occurred on February 25, 1978, and hence, an addi-
tional insured under the terms of a policy of liability insurance issued to his
father. Respondent, Holders, were seriously injured in said accident and hence,

iatervened in this action.

DISPOSITION TN LOWER COURT

On May 27-28, 1980, a trial was held before the Honorable Jay E. Barks.
After the parties rested, the Court, in chambers, stated that only one reasonable
inference could be drawn from the evidence and that was that William Charles Dernis
was a resident of his father's household at the time of the accident and pursuant

o 3 . SR :
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Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



_2-

Directed Verdict, but would give Appellant until the following morming to come
up with some new case law. However, the next morning, before Appellant's counse]
presented any case law, the Court advised counsel that it had decided to suwbmit
the case to the jury. The Cowrt instructed the jury as follows concerning the
meaning of the term "resident of the same household" and the evidence necessarv
for the jurv to determine that William Charles Dernis was a 'resident of the same
household" as the named insured at the time of the accident:

"Instruction Mo. 14.

In determining whether Defendant, William Charles Demis,
was or was not 'a resident of his father's household' as
of the date of the accident, you should use the ordinary
meaning of the word 'resident'. In other words, the word
'resident' is to be understood in its plain, ordinary, and
comron sense usage. The test is what a reasonable person
would understand it to mean.

A 'resident of the same household' within an automobile
policy extending coverage on a non-owned automobile to anv
relative vho is a resident of the same housenold as the
named insured, means one other than a temporary or transient
visitor, who lives together with others in the same house
for a period of some duration, although he may not interd
to remain there permanently.

Synoryms of the word 'resident' are 'live, abide, sojourn,
stay and lodge'.

The intended duration must be determined after a thorough
examination of all the relevant facts and circumstances sur-
rounding the relationship. A persons intention at the time
in question may be express or implied, or both.

All evidence introduced in this trial, together with the
reasonable inferences that may be drawm therefrom, should be
considered by you in answering the question submitted to
you in the Special Verdict." (Emphasis added).

The above Instruction correctly stated the law with the exception of
the second to last paragraph, which incorrectly stated the law by making ''inten-
tion" an issue for the jury. Based on the testimony of William Charles Demnis
that his inrentions were to eventually move out of his father's house erd refur?
to Florida, although the subject had never been discussed, the jury found that
William Charles Dermis was mot a resident of his farher's household at the time

of the accident, February 25, 1978, notwithstanding the uncontroverted fact thal

William Charle rior co the
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accident and had even got a job during the last month prior to the accident and
still continued to live with his father. Pursuant thereto, the Court entered
Judgment in favor of the Plaintiff-Appellant insurance company.

Respondent, Holders, filed a Motion For Judgment liotwithstanding The
Verdict, which correctly stated the law that in a case such as the one at bar,
vhere a child is living with the riamed insured parent at the time of the accident
and thus, not living apart in a separate householdat the time of the accident,
“intention' is mot relevant or material to a determination of whether the child is
a resident of his parent's household at the time of the accident. The Motion was
heard on June 1¢, 1980, and the Court granted the Respondents' Motion For Judgment
Jotwithstanding The Verdict on July 14, 1980, and entered Judgment in favor of the
Respondents to the effect that as a matter of law, the only reasonable inference
to be drawmn from the uncontrovertec facts is that wWilliam Charles Demmis was a
resident of his father's household at the time of the accident, February 25, 1978,
and hence, covered as an additional insured under his father's policy of liability

insurance.

RELTIF SOUGHT ON APPEAL

Respondent, Holders, the injured parties in the accident of February 25,
1978, seek to have the Utah Supreme Court affirm the decision of the lower Court.

In a very recent case, Kilpack v. Wignall, 604 P2d 462 (Utah 11/19/79)

in which Respondent, Holders' present counsel represented the Defendant-Respondent,
#ignalls, the Utah Supreme Court reversed a jury verdict, finding a farmer not to
be negligent in a farm accident which severely injured Plaintiff, and held. as a
matter of law, that only one reasonable inference could be drawn from the uncon-
roverted facts and that was that the farmer was negligent. The opinion, written
by Justice Stewart, stated the law as follows:

"In determining whether the trial Court properly denied

Plaintiff's Motion For Judgment lotwiths tanding The Ver-
Snﬂﬂmbﬁd by SF.QE\m}eyMMib&ﬂ-ﬂ;LdngWﬁdi@Eﬁo%Mybwylnmg om\.&;ﬁ%é}n‘%rary Services
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standards set out in McCloud v. Baum, Utah, 569 P.2d 1125,
1127 (1977):

'In reviewing the trial Court's rulings pertaining to
Motions For A Directed Verdict Or Judgment 13.0.V., this
Court reviews the evidence in the light most favorable
to the non-moving party and to afford him the benefit of
all inferences which the evidence fairly supports. If
reasonable persons could reach differing conclusions on
the issue in controversy, a jury question exists and the
Motion should be denied.'

Also see Koer v. Mayfair Markets, 19 Utah 2d 339, 431
P.2d 566 (1967).7

After stating that "there is no substantial dispute in the evidence', as in the ez
at bar, the Utah Supreme Court concluded as follows:

"In Stawart v. Gilmore, 323 F.2d 389, 391 (5th Cir. 1963),
the Court stated: 'when the ends of justice require it,
a . . . trial Judge has the power and the duty to set
aside a jury's verdict, to grant a new trial, or to grant
a Judgment lotwithstanding the Verdict. The Appellate
Court has a corresponding responsibility.’' See also
Weeks v. Latter-day Saints Hospital, 418 F.2d 1035 (10th
Cir. 1969). Accordingly, owr duty requires that we set
aside the verdict and the Judgment of no cause of action
and direct that Judgment Hotwithstanding The Verdict
be entered for Plaintiffs on the issue of liability.

In the case at bar, reviaving all "the evidence in the light rosc favor-
able to the non-moving party'', the Appellant insurance compary, and affording it
"the benefit of all inferences which the evidence fairly supports'', which is rele-
vant and material to a determination of the issue at hand, Respondent, Holders,
respectfully submit that, as a matter of law, there is only one reasonable irfer-
ence that can be drawn from the uncontroverted facts and that is that William
Charles Dennis was a resident of his father's household at the time of the accider
February 25, 1978. Based thereon, since "the trial Judge has the power and the
duty to set aside the jury's verdict . . ." and "to grant Judgment MNotwicthstandint
The Verdict"”, the trial Judge was correct in so doing in this case and because
"the Appellate Court has a correspording responsibility", the decision of the i
Court should be affirmed by the Utah Supreme Court.

ULICONTROVERTED DISPOSITIVE FACTS

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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facts  (See Appellant's Brief, p. 19).

1. William Charles Dennis lived at his father's home from the latter
part of lovenber, 1977, up to and including the day of the accident, February 25,
1978, a period of about three months. (Tr. 465). (On Tharksgiving Day, he left
Florida to return home, Tr. 453).

2. During the month prior to and at the time of the accident, he was work-
ing for the Bangerter Trucking Company of Centerville, Utah, making about $600.00
per month as a truck driver, but still living with his father. (Tr. 461 and
ippellant's Brief, p. 19).

3. At the time he applied for the job with the txrucking company, he used
his father's address on the application. (Tr. 466 and Appellant's Brief, p. 19).

4. At the time of the accident, William Charles Demmis gave his address
on the police report as that of his father's. (Tr. 468 and Appellant's Brief,

p. 19).

5. About one month prior to the accident of February 25, 1978, in early
Jaruary, 1978, William Charles Demnis was arrested, and he gave to the investiga-
ting officer, the address of his father, where he was living at the time, as his
address. (Tr. 468). (Appellant did not cite paragraphs 5, 6, and 7 in its Brief).

6. About two months prior to the accident of February 25, 1978, William
harles Dermis moved with his father, mother, and sisters from one residence address
(3062 South 1475 West in Ogden, Utah), to the residence address he was living at
with his father, wother, and sisters (2518 Pioneer Road, Slaterville, Utah), on the
day of the accident, February 25, 1978. (Tr. 408 and 503).

7. During the first three-to-four weeks (Tr. 460 and 508) he was living
with his father, he was sick, because of arphetamine addiction. During the second
month, he was home living with his father, he worked for Parkinson Dairy, as a dairy-
hand.  (Tr. 460 and 466). After the close of evidence, Appellant's case was reopened
ad the parties’ stipulated that William Charles Dennis would testify that he didn't

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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recall working for Parkinson Dairy during this particular three wonth period of
time before the accident. (Tr. 522).

8. William Charles Demnis brought with him from Florida, some persona
items, a suitcase, an army foot locker, his car, his dog, and some gifts, includ:
some vases, macrames, and a hand-made stool (Tr. 454, 459, and 503); he ate mpst
of his meals at his father's residence, and he slept there. He had his own room
at the house. (Tr. 467 and Appellant's Brief, p. 19).

9. His parents provided him with monetary assistance, including money
for toilet articles and other needs and helped tune-up his car, while he was resi-
ding with them. In addition, he did not pay any rent while he lived with his
parents. (Tr. 467, 502, and Appellant's Brief, p. 19).

10. Dwring the three months that he was living with his father, the
question of Mr. Dermis' intentions as to how long he was going to be there and
when, if ever, he was going back to Florida, never came uwp and the subject was
never discussed. (Tr. 50l and Appellant's Brief, p. 19).

11. During the three month period of time prior to the accident, when
William Charles Dennis was living with his father, he was not looking for another
place to live, and he was not living at or maintaining or paying for another or
separate residence. (Tr. 468).

12. William Charles Dennis' prior residence before coming to Utah in
Wovember, 1977, to live with his father, was an apartment in Florida where he had
lived with a female roommate for one month, but he could not even recall the
address of the apartment or the roommate's name. (Tr. 450-451 and Appellant’s
Brief, p. 19). He paid one-half the rent for that month, October, 1977, but he
didn't pay any rent in Florida for November or December of 1979, or January or
February of 1978. (Tr. 452 and 477). During the three ronths he resided with bis
father in Utah, prior to the accident on February 25, 1978, William Charles Demis
made no attempt to locate the address of his prior residence, the apartment where

he mnmygde ShOF e bbrin B1rdnd{es digjsrdtion ef4e emﬁgln gtehfir\@s e Gendgees  (Tr. L8~ 2
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STATEMENT OF THE APPLICABLE LAW TO THE UNCONTROVERTED
DISPOSITIVE FACTS

In a recent 1979 Annotation at 93 ALR 3d 420-465, entitled '"Who Is 'Resi-
dent Or Member' Of Same 'Household' Or 'Family' As Named Insured, Within Liability
Insurance Provision Defining Additional Insureds"”, the author, after reviewing all
of the decided cases on this subject, concludes that where a child is living with
his named insured parent at the time in question, as in the case at bar, all of the
decided cases have found that the child was a resident of his parents' household
at the time in question. There is not one case to the contrary. Thus, in the case
at bar, as a matter of law, William Charles Dermis, 'who had lived with his father
for three months prior to and including the day of the accident", was a resident
of his father's household at the time of the accident.

In addition, the author concludes that the 'intentions'of the alleged insured
'may be an important consideration' only where the child, at the time in question,
"is living apart from the named insured" in a éepa.rate household. If the child
is mot living apart in a separate household at the time in question, the parties'
"intentions" are not material or relevant. Thus, in the case at bar, as a matter
of law, since blilliém Charles Dermis was not living apart in a separate household
at the time of the accident, his "intentions' as to moving from his father's
residence and returning to Florida are not material or relevant and it was error
for the trial Court to have made his "intentions' an issue for the jury to resolve.

Finally, the author recognizes that the Courts have determined that the
term "resident' is ambiguous and as a result, in cases where an alleged insured
is attempting to be included as an insured under the policy, the term 'resident”
should be interpreted liberally in favor of coverage, and further, that in exclu-
sion cases where the insurance company seeks to exclude an alleged insured from
coverage if he is found to be a resident of the named insured's household, the
tem “resident" should be strictly or marrowly interpreted. Although the case

al bar is an Siqeletsyiiors cauresy lwhidirey @nmmmtm@p?mmmm shoukdbeapplied to
Library Services and Technology Act, administered by the Utah State Library.
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the term ''resident', the Appellant, GEICO, cites and relies on four living apart
inclusion cases and three exclusion cases in an attempt to create a jury issue x
the alleged insured's intentions and to have the Court apply a strict or narrou:
terpretation to the term 'resident'. Because the case at bar is a living with ir
clusion case, where the alleged relative insured was living with the named insur

at the tire of the accident, the living amart inclusion cases and the exclusion

where the alleged insured's '"intentions' may be relevant and material and create

a jury issve, are rot relevant or applicable to the case at bar.

OTHER FACTS WHICH ARE NOT RELEVANT OR MATERTAL

The other facts which are cited by Appellant insurance compary in its Bl
on pages 10-18, relate to the "intentions' of William Charles Dermmis and his fatte
concerning how long William Charles Dennis intended to stay with his father (4ppe
lant's Brief, p. 17(2) and (3)) and the "intentions' of William Charles Demnis wic
respect to returning to Florida. (Appellant's Brief, page 18(11) and (12)). ‘ot
withstanding what the ”int_entions" of William Charles Dermis and his father may he
been as to how long he planned to live with his father or as to his desire to ret<
to Florida, subjects which the Appellant admits never came up and were never dis-
cussed (Tr. 501 and Appellant's Brief, p. 19), in a case such as the one at bar,
where a child is living with the named insured parent at the time in question ad
thus, not living apart in a separate household at the time in question, the "inte-
tions' of the child, William Charles Dennis, and the named insured, his father, &
not material or relevant and do not create an issue for the jury to resolve as {0-
determination of whether the child is a resident of his father's household.

Appellant insurance company cites other undisputed facts, which do not
conflict with the undisputed dispositive facts set forth abeve. However, the
facts cited by Appellant are too remote or are not material or relevant to a de-
termination of whether William Charles Demnis was a resident of his father's hous®

hold awrehentinre @fnvhe: deiflane © Pubpepreyas: 11078: o Mgl faersrrelate to WAt
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yilliam Charles Dennis was doing during the six years preceding his return to Utah
to live with his father (Appellant's Brief, p. 16(1) and 17(4), (5), (6), (7), and
(8)) and what possessions he left in Florida and what possessions he brought with
him to Utah (Appellant's Brief, p. 17(9) and 18(10) and (12)), together with certain
other facts imvolving his driver's license, his prior residence in Florida, his
prior non-use of his father's automobile, and his father's application to renew his

insurance policy. (Defendant's Brief, p. 18(14), (15), (16), and (17)).

APGIMENT

THE LOWrR COURT CORRECTLY DETERMINED THAT, AS A MATTER OF LAW,

THE ONLY RFASOMNABLE TNFERENCE TO BE DRAIM FROM THE UNCONTROVERTED

FACIS WAS THAT WILLIAM CHARLES DEITVIS WAS A RESIDENT OF HIS

FATHER'S HOUSEHOLD AT THE TIME OF THE ACCIDENT AND HENCE, All

ADDITIONAL INSURED UIDER HIS FATHER'S POLICY OF LIABILITY IN-

SURALCE

On February 25, 1978, William Charles Demnis was driving an automobile
belonging to Sandra Freestone, who was a passenger in the front seat, when said
atomobile, which, at the time, was on the wrong side of the road, collided with
a motor vehicle driven by James Holder, in which his pregnant wife and two children
were riding as passengers. As a result of the collision, Sandra Freestone was
killed and the Holders suffered severe and permanent injuries, for which they later
obtained Judgment on August 1, 1980, against William Charles Dennis for $355,101.44.
0 appeal was filed on this Judgment. The policy of insurance issued to William
Charles Dennis' father by Appellant, GEICO, has policy limits of $50,000.00 per per-
son and $100,000.00 per accident. The parties, in the case at bar, stipulated,
rior to the Declaratory Relief trial, that at the time of the accident, February
¢5, 1978, William Charles Dermis was driving a non-owned private passenger auto-
wbile with the permission of the owner of said automobile and as a result, the
only question remaining for determiration was whether or not William Charles Dermis

Was a resident of his father's household at the time of the accident, February 25,

1670 . . . . . .

7 In this regard, the pertinent part of the policy in question, states as fol-
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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"Persons Insured: The following are insureds wunder
Part I:

5. With respect to a non-owned automobile,
(1) the named insured,
(2) any relative, but only with respect to a
private passenper automobile or trailer .

The term ''relative" is defined by the policv as follows:

""'"Relative' means a relative of the named insured,
who is a resident of the same household."”

Thus, the sole issue in this lawsuit was whether the definition of “re:
tive' applied to William Charles Demnis. In other words, was William Charles Dex

a resident of his father's household at the time of the accident, February 25, i¥

In the recent Anriotation at 93 ALR 3d, 420-4G5, entitled 'Who Is 'Resii
Or 'Member' Of Same 'Household' Or 'Family' As Named Insured, Within Lisbility Iw

ance Provision Defining Additional Insureds', the author states as follows:
"Counsel seeking to prove that a particular individual
was a 'resident' of the same 'household' as the named
insured may find it helpful to meke the point, recognized
by nurerous Courts, that such terms are ambigucus and
should, therefore, be construed in accordance with
general principles of inswrance law, in such a marmer
as to favor policy coverage. The point has also been
made that since the terms are to be construed so as to
favor coverage, the cases which have focused upon
those terms in the context of policy clauses exclu-
ding liability coverage of an individual found to be
a 'resident’ of the named insured's 'household' are
of little value as precedents in appolying clauses
extending coverage to those to whom the terms apply.
Counsel for an alleged insured may, therefore, find
it helpful, where such cases are cited as authority
by opposing counsel, to emphasize the tendency of
Courts, in attempting to construe the relevant
terms in such a marmer as to favor coverage, to apply
those terms narrowly, as opposed to the mamer in
which the same terms would be applied if occurring
in inclusionary policy clauses.' (Emphasis added).

The cases cited by Appellant, GEICO, in its Brief, are not w

clusion cases, as is the case at bar, but are either living apart inclusion cases -

exclusion cases, and hence, of 'little value as precedents in apply clauses exter™
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It is vitally important, therefore, at the outset to ascertain whether the
cases being cited are living with inclusion cases, living apart inclusion cases, or
exclusion cases. An inclusion case is one where a person is attempting to "'include'
hirself as a resident of the named insured's household and hence, an additicnal in-
sured under the policy, as in the case at bar; vhereas, an exclusion case is one
where the insurance camparny is attempting to ''exclude" from coverage a person who
is a relative resident of the named inswred's household, so that such a person can-
rot sue the named insured or other relative residents of his household. Appellant,
GEICO, uses the same policy definition for the term "resident of the named insured's
nousehold"” for both situations, inclusion and exclusion. Naturally, insurers would
orefer to have the term narrowly interpreted in inclusion cases and broadly inter-
preted in exclusion cases, as Appellant argues in the case at bar. Notwithstanding
the insurance company's preference, since, the insurance company selected the termin-
ology 'resident of the named insured's household'’, which almost all Courts have
said is arbiguous, the Courts have construed said term 'in accordance with general
orinciples of inmsurance law, in such a manner as to favor policy coverage”.l

Consequently, in the "inclusion' cases, the questioned term is broadly
interpreted, while, in the "exclusion'' cases, the term is given a much more
restricted interpretation. Such a dichotomy is necessary, because in both situa-
tions, the Courts prefer the interpretation in favor of coverage. Indeed, one
lowt has stated:

"The Courts have wniformly held that where the clause
is one of inclusion, it should be broadly construed for
the benefit of the insured, while in exclusion cases,

the same clause is given a more restricted interpre-
tation. This is necessary because in both situations

LHE Utah Supreme Cowrt has stated:

"We recognize the validity of the rule that if an

insurance policy is ambiguous or uncertain, so that

it is fairly susceptible of different interpretacions,
Srapggetp s e é%&glﬂg?xp@aggsqufgdf@ﬁtﬁﬁmwg @ﬁheiq?gwgeum and Library Services
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svlvania v. Fagle Srar Insurance Companv, 568 PZ2d 731 (1977) .
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the Courts favor an interpretation in favor of cover-
age. The touchstone is that the phrase 'resident of
the same household' has ‘i absolute or precise meaning,
and, if dowbt exists as to the extent or fact of cover-
age, the language used in most policies will be under-
stood in its most inclusive sense.'

In this same regard, the California Supreme Court, inHardware:fitual Casuai:

Company v. Home Indemnity Company, 50 Cal. Rptr. 008, 241 C.A. 2d 303, (1966), stated:

"Tese quoted terms ('resident' and 'household') have
no absolute meaning . . . 'Insofar as the cases involve
insurance policies, they can be roughly divided into
cases involving policies excluding from coverage of the
policies, members of the insured's household, and those
extending coverage to such persons. Both attempt to
apply the rules of construction above discussed. A4s a
result, in the extension cases, the auestioned terms
are broadly interpreted, while in the exclusion cases,
the same terms are given a much more restricted inter-
pretation. This is necessary, because in both situa-
tions, the Courts favor an interpretation in favor of
coverage.' Finally, after a discussion of a number of
cases, our opinion concluded: 'These cases illustrate
that the interpretation of the terms involved is not
fixed, but varies according to the circumstances of the
case. They also demonstrate that most Courts will in-
terpret the terms so as to extend the coverage if this
can be done under any reasonable interpretation of the
facts.'"

Notwithstanding the fact that the case at bar is a livingwith inclusion case

and the terms "resident of the named insured's household' should receive a liberal inter
pretation, all of the cases cited by Appellant in its Brief in support of its contention
that "intention' is relevant and material and creates an issue for the jury to resolve, &

either living apart inclusion cases, where the alleged insured was not living with the

named insured at the time of the accident, but living in a separate household, or exclusi
cases, where the Courts have applied a very strict interpretation to the term''resident?
the named insured's household'. In the "'exclusion'' cases, the Couxrts have held thatbet:

the insurance conpany can "'exclude'’ a person from coverage as a relative resident &

2%-1;1%1)1 v. Hatiomwide Mutual Insurance Company, 250 S.C. 332, 157 S.E. 2d 633
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the nared insured's household, the insurance company must prove that such a per-
son was not ''a resident of the named insured's household' under a restricted
interpretation where such a person would be a resident of the named insured's
household, only if such persons ''intended duration was likely to be substantial,
where it is consistent with the informality of the relationship and from which
it is reasonable to conclude that the parties would consider the relationship
in contracting about such matters as insurance or in their conduct in reliance
thereon“‘_3

In the case at bar, an inclusion case, the Appellant, GEICO, attempted

to have the Court apply a restrictive interpretation on the term ''resident of

the named insured's househola', as set forth in Maca, Pamperin, and Granillo, supra.

thile Appellant did not fully succeed, Appellant was successful to the extent
of making the "intentions' of William Charles Demnis and his father an issue for
the jury by having the Court add the following language to Instruction No. 14:

"The intended duration must be determined after a
thorough examination of all the relevant facts
and circumstances surrounding the relationship.
A person's intention at the time in gquestion, may
be express or irplied or both." (Emphasis added).

This part of the Instruction was contrary to the Court's earlier observation that
the only time a person's intention may be probative or material in an inclusion
case, is where the person is living apart from the named insured in a separate
residence at the time of the accident; hawever, where the person is living with

he named insured at the time of the accident, as in the case at bar, then as the

3
See iational Farmers Union Property & Cas. Co. v. Maca, 26 Wisc. 2d 399, 132 H.W.
4 517(1965), an exclusion case, Pamperin v. Miiwaukee Miutual Insurance Company,

N hls. 2d 27, 197 iW 2d 783 (1972), an inclusion case, wnich followed Maca, which

s one of the faw cases in which the Court expressed the view that the terms 'resi-
@nt" and "household" are unambiguous and that it makes no difference whether the
Policy used the terms to include persons as insureds or to exclude persons from cover-
%e; and latiomwide Mutual Insurance Company v. Granillo, 573 P2d 80 (Arizona, 1977),
N exclusion case, which followed Parmerin and Maca.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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trial Court stated, 'it doesn't make any difference whether he intended to go
some place at some future time or not". (Tr. 427y .

The Court's initial observation that "intent' is onlv a factor in case
where the person is living apart from the named insured in a separate residence
at the time of the accident, is supported by the case law in inclusion cases, as
well as the author of the current Annotation at 93 ALR 3d 420, who summarized th
law as follows:

"In cases involving an alleged insured who was living
apart from the named insured at the relevant time, such
alleged insured's intention in living separately from
the named insured wav be an important consideration in
determining such person's status as a 'resident' of the
named insured's 'household'.'" (Emphasis added).

In Appellant's Brief, pp. 9-10, Aprellant cites the same Armotaticn
93 ALR 3d 420, but cites only a preliminary statement in the Amnotation that sets
forth all the factual considerations that the Courts have used in both inclusion
and exclusion cases to determine whether or not a person is a resident of the nax
insured's household. 93 ALR 3d 424. While all those factual consideratiors have
been used by the Courts, Appellart does not point out, as the author does, that
whether or not all or just some of those facts are relevant for consideration de-
pends on the type and nature of the case, such as whether it is an ''inclusion”
case or an "exclusion'' case, and whether or not the alleged insured is living
with the named insured or living apart from the named insured in a separate hous®
told, at the time of the accident. 93 ALR 3d 427. 1In fact, immediately follow
ing the language cited by Appellant, the author states as follows:

"A significant portion of the cases focusing upon one

or more of the policy terms under consideration nave

involved a child of the named insured. Where such

child was staying with the named insured during a period

that included the date of the accident or other occurrence

giving rise to the controversy concerning the child’s

status, Courts have held, on the basis of a varietv

of circumstances, that the child qualified as a 'resident’

or 'member' of the named insurecd's household'. Sucn

results have been reached despite circumstances that
Sponsored by the S iﬁerlr@d@d‘um% igﬁiqwgw?@@wi@xlhif@%q%:g?ﬁgW[xz/g)erml?i
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over the ape of majority. Section 5, infra.'' (Emphasis

added) .
The cases cited under Section 5 are classified under the heading: ''Child Living With
amed Insured”. In every case cited where a child was living with the named insured

at the time of the accident, including vhere the child had separate living arrangements
dqwing a prior period or whether the child was over the age of majority, the Court
found that the child was a resident of the named insured's household. In the case

at bar, which also inwolves a child living with the named insured father, where the
child was over the age of majority, age 23, the Court correctly determined, as a mat-
ter of law, that the only reasonable inference to be drawn from such facts was that
William Charles Dermis was a resident of his father's household at the time of the
accident, February 25, 1978, and hencz, an additional insured under his policy of
liability insurance.

sotwithstanding the fact that the case at.bar is a living with inclusion

case, GEIQD, cites four living apart inclusion cases and three exclusion cases in

support of its position. Appellant fails to cite one living with inclusion case,

because there are none that support its position, and Appellant fails to alert the
Court as to the type of case imwlved, or as to the facts of the case. Respondents
sbrit that it is important for the Cowrt to know the type of case and the facts

of each case hefore the Court can determine its value as a precedent. To assist the
Cort in this regard, Respondents have prepared the following chart, which divides

the cases cited by the parties into living with inclusion cases, living apart inclu-

sion cases, and exclusion cases, gives the name, state, and date of the case, a brief
statament of the facts, states whether or not the case is one that involves a child
ot relative living with the named insured or whether the child was living apart in
4 separate household at the time in question and whether or not the Court considered

Intention as an issue and sets forth the decision of the case:
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LIVING WITH AND LIVING APART INCLUSION CASES

(Liberal Interpretation Cf Resident)
(Jury Question And Intent An Issue Only If Living Apart In A Separate Household (s
Time Of Accident)

f—-LIVING APART TLICLU.

Jury Question ;
Case Facts And Intent Decision
Ty
Dennis Son livingwith father [Nota jury question. Jury , not a resider |
(Ctah) for three months before |Intended duration an Trial Court grance
1980 accident. issue, (but shouldnot  (Judgment .0.V.
have been an issue) . RESIDEIT
tot 1living apart in sep-
arate household at time i
of accident.
1
Buddin Nephew living with un- Not a jury cuestion. Jury, not a reside:
(South Carolina) cle for two months be- Intended duration 0T Appellate Court hel
1967 fore accident. an issue. T trial Court should*
Lot living apart in sep- |granted Judgment: |
arate household at time RESTDENT
of accident.
7 -
Hardware Nephew living vwith un- lot a jury question. Mo jury.
(California) cle for one month be- Intended duracion 0T RESIDEIT
1966 fore accident. an issue. T -
tot living apart in sep- -
arate household at time !
of accident.
3 —
Jamestown 29-year-old divorced Not a jury question. l'o jurv. k
(lvorth Carolina) son living with father Intended duration OT RESIDENY I
1966 for twoweeks before an issue. T )
accident. ot living apart in sep-
arate household at time
of accident. -
Mione 19-year-old daughter No jurywas requested. |io j
(Colorado) left home to livewith Intent of daughter to ter{  NOT A RESIDHIT
1974 Fiancee. Father direc- |minate residency at fa- (I
ted insurer to take ther'swas an issue. 2
daugher off policy be-  |Living apart in separate ;
fore accident. household at timeof 1
accident.
5 b
Hardesty Father had two separate |Jury question. Canbe residentof”
(Oklahoma) households, onewhere  |Intended durationOT | separate househo-®
sisters lived and raised |an issue.
his son, and one where Living apart in sepa-
he lived. rate household at trime o
1966 Was Father resident of of accident. Jurv, not a resics-
sisters' household? Reversed. PES
195E&Znsored by the S.J DUW%'? Lg@nbgg%mgr@gnzauon proyided by the Institute of Museum and Library Ssrv}(}@; JUI'V ' no.t a
LifatreicdsaiiGenymlvgylidadministeled by the Utah State Library Reversed, juri o
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LIVING WITH AWD LIVING APART TIHCLUSION CASES COWTINUED

(Liberal [nterpretation Of Resident)
(Jury Ouestion And Intent An Issue Only If Living Apart In A Separate Household At
Time Of Accident)

Jury Ouestion

K— LIVIIG APART INCLUSTON CASLS-}

2clusion case,

Lrelied on
14, an exclu~
lon cage .

Summer session to be-
ginning of Fall ses-
sion. BReen there 10
days before accident.

Resident only if stay is long

enough that parties would

take relationship into con-

sideration in contracting
for insurance.

Case Factsg And Intent Decision
leans Married miror son liv- |Jury question. ury, RESIDENT of fa-
Jlahama) ing in anartrent at Intent as towhichhouse-  jther'shousehold.
1967 school, whowas suppor- (hold hewas a resident of bu.ry question.
ted by fatherwhohad  fwas an issue.
roomat father'shouse [Living apart in separate
ancd kept clothes therejhousehold at time of ac-
cident.
Walker 21-year-old daughter, |[No jury requested. Mo jury, RESIDENT of
(Utah) living in apartment Intent as towhichhouse- father's household.
1971 who's father augmented |[hold shewas a resident of
incore and who had room [was an issue.
at father's house. Living apart in separate
Agent told father she [household at time of acci-
was resident and cover- dent.
edby father's policy.
EXCLUSTIOL CASES
(Strict Interpretation Of Term 'Resident'')
Gase Tacts Intent An Issue Decision
Granillo Married daughter lived |Intendeddurationanissue [No jury, MOT ARESTDENT.
{irizona) with parents. Going |ilot aresident if early ter- |(She could suebrother) .
w7 tomove to an gpartment |mination highly probable.
lied on (wanted to sue brother). |Resident only if stay is long
Farperin) Been there one month be- | enough that parties would
fore accident. taka relationship into con-
sideration in contracting
for insurance.
ﬁmerin Single niece stayed Intended duration anissue Jury, resident, rever-
wisconsin) with uncle to care for |i'ot aresident if early ter- {sed, NOT A RESIDENT.
1972 children fromend of mination highly probable.

N

p vaca
liiscong in)
1965

32-year-old son lived
with father on a farm
(wanted to sue father
for farmaccident) .
Been there five montihs
before accident.
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A review of the foregoing chart clearly shows that under the facts of -
case at bar, an ''inclusion'’ case, where a child, William Charles Dennis, was livi-
with his named insured father at the time of the accident and not living anart ir
separate household at the time of the accident, that "intention'' is not relevant |
or material, and herce, there are no issues for a jury to resolve, and that in al
cases, with facts similar to the case at bar, the Courts have held, as a matter o
law, that the child or relative was a resident of the named insured's household.

It is also clear that Appellant, GLICO, has improperly attempted to haw
this Court, as it did the trial Court, apply to the case at bar, the law of "excl:
sion' cases, where a strict interpretation is applied to the term 'resident of the
same household'. As the author of the Amnotation pointed out, "exclusion'' cases
"are of little value as precedents in applying clauses extending coverage to those‘
to whom the term applies'. 93 ALR 3d 427.

In addition, it is clear that Appellant, GEICO, has improperly attempte
to have this Court, as it did the trial Court, apply to the case at bar, the lav ‘
of "inclusion' cases vhere the child or relative was "living apart'' from the nanhl
insured in a separate household at the time of the accident, which is contrary to ‘
and different from the facts in the case at bar. While in such "living apart" cas
the "alleged insureds' intention in living separately from the named insured may >
an important conmsideration in determining such persons status as a 'resident' of ©

named insured's household" (93 ALR 3d 427) and herice, create an issue to be r&sol‘f"‘

by a jury, the case at bar is not a ''living apart’' case and thus, ''intention" is ™"

relevant or material and hence, there are no issues for the jurv to resolve. Lhd%f}
the uncontroverted facts of the case at bar, as the trial Court initially observes.
"it doesn't make any difference whether the alleged insured intended to go some 9
else at same future time or not''. (Tr. 427).

The cases set forth on the chart are now discussed, in decail, in the

fOllO’ggaFgre@@g%% J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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1. In Buddin, a living with inclusion case, which is directly in point,

a nephew, who, being unemployed, moved into the home of his bachelor uncle and
lived there from August, 1965, until the accident of October 10, 1965, a period of
gbout two months, who received money from his uncle to purchase food and clothing
when he needed it and help from him to find a job, who, when employed, made token
weekly contributions toward housenold expenses, who was not restricted to any part
of the house, and was not looking for another place to live, was found by a jury
not to be a 'resident of the same household, as his relative uncle and thus, not
entitled to liability coverage as an additional insured under his uncle's automo-
bile insurance policy. The nephew's Motion For A Directed Verdict was denied, as
was his !btion For Judgment lotwithstanding The Verdict. The Supreme Court reversed
the jury verdict and Judgment, holding as follows:

"The insured policy here included Horace E. Buddin as
the named insured and as an additional insured 'any
relative resident of the same household'. Any person
qualifying as a resident of the sme household of the
insured is an additional insured under the policy.
The policy here is one that extends coverage and
includes as an insured, any relative resident of

the same household and is not a clause excluding
from coverage a relative resident of the same house-
hold. The Courts have uniformly held that where

the clause is one of inclusion, it should be broadly
construed for the benefit of the inswured, while

in exclusion cases the same clause is given a more
restricted interpretation. Jamestown Mutual
Insurance Company v. latiomwide Mitual Insurance
Companv, 266 N.C. 430, 146 S.W. 2d 410. This is
necessary because in both situations, the Courts
favor an interpretation in favor of coverage. The
touchstone is that the phrase 'resident of the same
household' has no absolute or precise meaning, and,
if doubt exists as to the extent or fact of coverage,
the language used in most policies will be understood
in its most inclusive sense. American University
Insurance Companv v. Thompson, 62 Wash. 2d 595, 384
P.2d 367.7

"Tn our opinion, under the cases cited, there were no

factual issues in this case for the jury to resolve.

The eviderce nere is susceptipble of only one reasonable
SEMberenee.). QUbN savD eEn uinnde:, ddindoGonaa beRoklde bane 88l mrary services
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ded the issue as a matter of law and given to the inclu-
sion clause contained In the policy here in question a
broad and Iiberal construction. He should have held
that the only reasonable inference to be drawn from the
testimony was that Alton Buddin, Jr., was a relative
resident of the same household as was Horace Buddin, his
uncle. It follows that Alton Buddin, Jr., was an addi-
tional insured under the policy issued by the Respondent
to Horace Buddin.

The Judgment of the lower Court is reversed and this
case remanded thereto for entry of Judgment in favor of
the Appellants in accordance with their Mvtion For A
Directed Verdict.'" (Emphasis added).

In Buddin, the Plaintiff insurance comparnv argued that there were factu
issues for the jury's determination, to wit: (1) the issue of payment of rent ar
board while the nephew was in his wuncle's household, (2) whether the uncle exercis
any degree of control over his nephew, and (3) that there was a lack of a permane:
living arrangement between the persons alleged to be residents of the same househc.
Appellant, GEICO, in the subject case, made this same argument with respect to (.
the lack of a permanent living arrangement and the subjective or declared intent
respect thereto''. In the Buddin Court's opinion, these were not proper issues for
jmy's‘detemd_r’ation in deciding whether the nephew was a relative resident of the |

same household as his uncle. Although there had been testimony corncerning the fac

that the nepnew had'no intentions of moving'', the Court did not conmsider it materl
or relevant. Specifically, in response to Plaintiff insurance company's argument
relative to intent, the Court stated as follows:

"The fact that there was a lack of a permanent living
arrangement between the persons alleged to be residents [
of the same household is not determinative of the issue. ‘
Newcomb v. Great American Insurance Co., 260 d.C. 402,
133 S.E. 2d 3; Hardware Mutual Casualty Company v. Home
Indemity Co., 241 Cal. App. 2d 303, 50 Cal Rptr. 508;
ana Jamestown Mutual Insurance Company v. tlatiorwide
Mutual Insurance Co., 266 W.C. 430, 146 S.&. 2d 410.
In the Hardware Mutual Casualty Company case, it appears
that a nephew was living with his awnt and uncle in the
same household on the day of the accident and had been
for a substantial pericd of time before and after it.
The Court in holding that the nephew was an additional
insured under the policy issued to his uncle and aunt,
said:
Sponsored by the S.J QLWr%y Ebajc%y @Jﬁ%ﬁg é‘r cﬁﬁéabq%eg)@ th%\t&%u.sm%ﬁﬂo(?a%y%emces
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who lives together with others in the same house for
a period of some duration, alchough he may not intend
to remain there permanently.'"

The Buddin Court cited and relied upon the very language which the trial
Court used in Instruction Mo. 14, to instruct the jury concerning the definition
of the word "resident", to wit:

"A 'resident of the same household' within an autom-
bile policy extending coverage on a non-owned automo-
bile to any relative who is a resident of the same
housenold as the named insured means one, other than
a temporary or transient visitor, who lives together
with others in the same house for a period of some
duration, although he may not intend to remain there
permanently .’

The Buddin Court ruled therefore, that, based upon the above law, which the
trial Court also used as the law and so instructed the jury, the subjective or de-
clared intent of the relative is 'mot a prover issue for the jury's determination in
deciding whether (the relative) was a resident of the same household as (the named
insured)'".

2. The above language, as to the definition of the word ''resident’’, was

first cited in Hardware Murual, supra, a living with inclusion case. There, the

Court held that a nephew, who was living with his aunt and uncle in the same house-
hold on the day of the accident, was a relative 'resident of the same household"
and thus, an additional insured under the policy issued to the uncle and amt.
ihere, the nephew, himself, testified that he was not living with his aunt and
wmcle at the time of the accident and that he actually had lived in an apartment
with his cousin from early 1960, until June 15, 1961, a period of about a year and
a half. His cousin, however, testified that although he shared the apartment
with the nephew begimming in early 1960, he did not see much of the nephew during
Jue, 1961, because the nephew was staying with his aunt and uncle. The cousin
also staced that the nephew had some clothes with him when he started staving with
his ant and wncle in June, 1961, althoush he still had same of his clothes in the
Sponsored by the S.J. Quinney Law Library. Fundlng&d itization proyided by the |qs%£e£&/|useum and Library, Service:

dpartment. Thus, the T0s tbrigyeereDREvEck thavesedvede WahEndibsyaunt and uncle

Machine-generated OCR, may contain errors.



-22-

prior to the accident, was a little less than one month (June, 1961). However,
when arrested and when treated at the hospital, the nephew gave, as his address,
that of his amt and uncle. Also, he used his amt and uncle's address on his
driver's license and car registration. Under such facts, the Court held, as a
matter of law, that the nephew was a resident of his uncle's household at the tir
of the accident.

3. In Jamestown Mutual, a living with inclusion case, the Court held,

as a matter of law, that the named insured's 29-year-old son, who had been living
with his father for about two weeks at the time of his imvolvement in a motor
vehicle collision, who was separated from his wife, had no home of his own, ate
his meals at his father's house, slept there, had his laundry done with the famil:
laundry, had the rimn of the house and paid no board, was a 'resident of the sare
household'" as his father, despite the fact that the son had previously lived in
other places and had returned to his father's home with the intention of ultimatel
finding a room in a boarding house. The Court pointed out that: [

"the word 'resident' has many shades of meaning, rang-

ing from mere temporary presence to the most permanent

abode, and that when an insurer uses a 'slippery’ word

to designate those who are insured by the policy, it ‘

is not the Court's function 'to sprinkle sand upon the i
ice” by construing the term strictly.”

Thus, in the Buddin case, where the relative had lived with the named

insured for about two months, in the Hardware Mutual case, where the relative had f
lived with the named imsured for about one month, and in the Jamestowm Mutual case‘\
where the relative had lived with the named insured for only two weeks, each Cout|
held, as a matter of law, that because the relative or child was living with the |
named insured at the time of the accident and not living apart in a separate house
hold, the relative or child was a resident of the named insured's household. The

holding of each case was based upon the same definition of the word ''resident’ @

. . . . . : e!;
was used to instruct the jury in the case at bar (excluding the part which impro?
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instructed the jury to detexrmine Demnis' intended duration). In the case at bar,
the child had lived with the named insured for about three months prior to the ac-

cident, which is longer than the time spent in the Buddin, Hardware Mutual, or

Jamestown Mutual cases.

In Words And Phrases, 1979 Cummulative Ammual Pocket Part, the term ''resi-

dent of the same household'" is listed, whereas in the permanent volume, the term
"resident of the same household' is not listed. Thus, the 1979 Curmulative Anrual
Pocket Part gives all the cases cited under this term. It should be noted that all

three living with inclusion cases referred to above, Buddin, Hardware Mutual, and

Jamestown Mutual are cited thereunder.
Appellant, GEICO, takes a position contrary to that of the living with in-

clusion cases of Buddin, Eardware Mutual, and Jamestown Mutual and relies on four

living apart inclusion cases and three exclusion cases in support of its position

that the subjective or declared intent of William Charles Dennis was a factual issue
for the jury's determination in deciding whether or not William Charles Demnis was

or vas not a resident of his father's household. The four living apart inclusion

cases are United Services Autompbile Association v. Mione, 528 P2d 420 (Colo., 1974),

Hardescy v. State Farm Mutual Automobile Insurance Cormpany, (CA 10 Okla.) 382 F2d 564

(1967) and 361 Fed. 2d 176 (1966), Aetna Casualty & Surety Company Of Hartford, Con.

v. Means, 382 FZd 26 (1967), and American States Insurance Company, Western Pacific

Jivision v. Walker, 26 Utah 2d 161, 486 P2d 1042 (1971), and the three exclusion cases

are Natiorwide Mutual Insurance Corpany v. Granillo, 573 P2d 80 (Arizona, 1977),

Pamperin v. Milwaukee Mutual Inswurance Company, 197 W.W. 2d 783 (Wis., 1972), and

sational Farmers Union Property & Casualty Company v. Maca, 1321N.W. 2d 517 (1965).

4. In Mione, a living apart inclusion case, on November 8, 1971, the

relative, Jean Mione, then 19 years of age, left her parents home following a
family dispute to live at her fiancee's apartment until their marriage. At the

time, Jean gave to her father, the kevs to the house and did not retwrn, except
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to pick up scme personal belongings. She was employed while living with her Dare;|
and continued her employment thereafter. On Hovember 17, 1971, her father direcr:
his insurer, the Plaintiff, to exclude Jean from the policv and this was done ef:":‘
tive lovember 19, 1971. On lovember 21, 1971, Jean was driving her fiancee's autc-‘
mobile, when she was involved in an accident. Because Jean was living apart in
separate-household at the time of the accident, the Court stated:

"Important factors (to determine if one may be consi-

dered the resident of a household) are the subjective

or declared intent of the individual, the relavionship

between the individual and the members of the household,

the existence of a second place of lodging and the rela-

tive permanence or transient nature of the indivicual's

residence in the household."

The Court held that ''Jean intended to and did, in fact, terminate her

residency in her parent's home prior to the accident'. The matter of intent aros
primarily in commection with the question of whether or not Jean had terminated

her residency with her parents. There is no such question in the subject case.

5. In Hardesty, a living apart inclusion case, the question was whethe

or not a son was a resident of his father's household at the time of the accident
The son resided at 6827 North Trenton and the policy recited that the named insur:
father's residence was also 6827 torth Trer.:on, but the father maintained and fre
quently occupied another house nearby. The father had two ummarried sisters, wie

lived at 6827 Lorth Trenton, who raised his son from his youth. The utilities r-:a':}
in the name of the father, and he paid all the bills. The father was registerec:
vote from that address, received his mail there, and was listed in the telephone “
book there. He ate meals there or at a restaurant. The Tenth Circuit rsversed

a jury verdict that found the father was not a resident of 6827 iorth Trenton at
the time of the accident, because of an improper jury instruction that stated 2

person could be a member of rore than one household, provided each household has ¢

single head and single management. The Cowrt said the jury was left with the

1 5 h] SQ0T 1, Trel
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which was erroneous. ‘the Court held the father could have had a separate house-
hold at 68627 lorth Trenton.

On remand, the Court held, as a matter of law, that the son was a resi-
dent of the household of the two sisters at 0827 liorth Trenton and not the father's
household there. Again, the Tenth Circuit reversed, this time stating as follows:

"Je must again reverse. In Aetna Casualty And Surety
Company v. Means, 382 F. 2d 26, 1967, this Cowrt held
that a son might be a resident of two households
stating that the words 'resident of the same household'
as contained in an insurance policy, do not constitute
a term of art which would dictate a particularized
legal inference to be drawn from family relationships."

The Court held that the matter should be submitted to a jury, because the following
facts were such that different permissible inferences could be drawn therefrom:
"bmis, Jr., was the minor son of Emmis, Sr., and in his legal custody by virtue

of a Divorce Decree; Emnis, Jr., resided in a house where Ennis, Sr., maintained a
household and had been allowed to drive a car belonging to his father both before
and after the accident; father and son took their meals together; Ennis, Sr., had,
from time to time, contribured in part to the cost of food at Trenton Street; had
provided his son with small amounts of spending money and occasionally helped to
provide clothing; and had exercised some parental control over his son'’. All those
facts supported the proposition that the son was a resident of his father's house-
hold, which was contrary to the Court’s ruling.

Based on the holding in the Hardestv case, William Charles Demnis could
have had two residences for imsurance purposes, the one in Utah, where he lived
with his father during the three month period prior to the accident, and the one
with the unknown address in Florida, where he had lived with his unknown girlfriend
for the one month period prior to his retun to Utah.

6. 1In Means, a living apart inclusion case, where a minor son was living

@art from the named insured at the relevant time, maintaining a separate residence

: - . 1. . s
In an apartment with his wife, while attending school and who had not lived at his
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father's home since his marraige, but who was supported by his father giving hip 1
$150.00 per monthand who had a room in his father's home, which was always avail- ;
able to him and kept clothes in the closet of his room, the question was whether |
or not the son was a resident of his father's household at the time of an acci-
dent. ilotwithstanding the fact that the father and the son both testified that
the son was not a resident of the father's household, the jury found that the
son was a resident of the father's household. The Tenth Circuit held, as it hac

previously done in the Hardesty case, supra, that:

"an insured under an automobile liability policy could
legally maintain more than one household. So, we thirnk
a married son might be a member of his father's house- ‘
hold and at the same time, be the head of his own house-
hold."
i

In accordance therewith, the Court affirmed the jury verdict and the decision of
the lower Court denying the Motion For Judgment liotwithstanding The Verdict.
Court pointed out that:
"There are many cases where a contract of insurance
may be construed as a matter of law and the question
of liability vel non decided as such by the Court.
There are other cases where there is a conflict in
the evidence or where different inferences are per-
missible under uncontroverted evidentiary facts. In
the latter kind of situations, the issue is a fact
issue and one which is properly submitted to the jury."
Appellant insurance comparny, GEICO, has structured its argument and
Brief, as if the facts of the case at bar presented a situation similar to the
decision in the Means case, where the Court set forth, in one colum, ''the evi-
dence favoring the position of the Plaintiff'' insurance company (that Means was
not a resident of his father's household, but of a household where he lived with |
his wife) and in another column, 'the evidence favoring the position of the
Defendants (the injured Claimants, that Means was a resident of his father's hous®
hold), just as Appellant irsurance company has done in the case at bar. In the
Means case, the Court determined that ''there are factors in this case, pointing
Sponsorep‘Sy the S.J. Quinney Law L\bral:y Funding for d\git\zat\on_proyided by the Institute of Myseum and Library Sg—r{/ices
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as to the inferences to be drawn presented a fact issue' and thus, ''it was properly
submitted to the jury'. What Appellant insurance company, GEICO, fails to point
out is that in the Means case, unlike the case at bar, the alleged insured, a minor
son, who had not lived with his father since his marriage, was living apart from

his father in a separate household with his wife, while he was attending school,

at the time of the accident. The injured Claimants attempted to show that he was

a resident of his father's household at the time of the accident, because he was

being supported by his father, and he had a room available to him at his father's
house and had clothes in the closet of that room. Because the case irmvolved a child
whowas living apart from the named insured father, ina separate houschold, at the time of
the accident, the Court received testimony of the parties' intention, which was to

the effect that neither the father or the son comsidered the son to be a resident

of the father's household. The jurv determined that the son was a resident of his
father's household at the time of the accident.

The case at bar does not involve a son living apart in a separate house-

hold, or even maintaining a separate household at the time of the accident. Never-
theless, Anpellant insurance company, GEICO, lists two colums of evidentiary facts
as if the one colum sets forth the evidence favoring Appellant's position that
William Charles Demnis was a resident of the apartment in Florida, where William
Charles Dennis lived for ome month before returning to Utah, and as if the other
colum sets forth the evidence favoring Respondent's position that William Charles
Dermis was a resident of his father's household, where he had lived for the three
months prior to the accident. Hence, Appellant, GEICO, argues it was a jury ques-
tion as to which household he was a resident of at the time of the accident ard
since the jury determined he was not a resident of his father's household at the
time of the accident, he must have been a resident of the apartment household

in Florida. 1his argument is fallacious for the following reasons: First, since

William Charles Dennis was not living at the apartment in Florida at the time of
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the accident, but living with his fatner, it can be decided, as a matter of lay, !
that William Charles Dernis was a resident of his father's household at the tmi
of the accident. Under such facts, the parties' intention is not relevant or
material and hence, there is no issue for the jury to resolve. As the Court ‘
stated in Means :

"There are many cases where a contract of insur-
ance may be construed as a matter of law . "

Second, it does not follow logically that William Charles Demnis could be a resi-
dent of the Florida apartment where he had lived for only one month before retur-
ing to Utah and not be a resident of his father's household where he had lived &
three months prior to the accident and where he was living on the day of the acc’|
dent. Again, as the Court stated in Means:

"An insured under an automobile liability policy

could legally maintain more than one household.

So, we think, a married son might be a member of

his father's household and, at the same time, be

the head of his own houschold.'

Thus, since a person can be a resident of two separate households for insurance

coverage purposes, even assuming arguendo that William Charles Dennis was living:
or maintaining the Florida apartment at the time of ﬁhe accident, which he was nc:‘
he could have been a resident of his father's household, as well as the aparmer
in Florida. But since he was not living at or maintaining the Florida apartment
at the time of the accident, William Charles Dennis could only be a resident of
his father's household at the time of the accident.

7. In Walker, a Utah living apart inclusion case. vhich involves

a daughter living apart in a separate household in Utzh at the time of the accice

the Utah Supreme Court apvlied a very liberal definition to the words 'resident
of the same household” in érder to sustain the trial Court's rulirg that a Z1-

year-old daughter was a resident of her father's household in Idahio, notwithst&
ding the fact that at the time of the accident, she was living in an apartment ;
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training to be an x-ray technician. The Cowrt noted that she had returned home
to Idaho after each college school year, that her parents augmented her income,
that she kept somz furniture, books, and clothing in her father's home, that she
had an Idanho driver's license, voted in the Idaho general election, ana filed
her income tax retwrn in Idaho, and that she considered herself to be a resident
of Idaho and a resident of nher father's household. In attempting to apply a
liberal definition to an inclusion case to the words ''resident of a household"
to justify the lower Court's decision that she was a resident of her father's
household in Idaho, even though she was living in Utah at the time of the accident,
the Court stated as follows: ‘

"A resident of a household is one who is a member of

a family who live under the same roof. Residence em-

phasizes membership in a group rather than an attach-

ment to a building. It is a matter of intention and

choice rather than one of geography.

Ordinarily, when a child is away from home attending

school, he remains a member of the family household,

and the question of when he ceases to be such is one

which must be deterrmined from all of the facts and

circumstances as revealed bv the evidence."

The Court further noted that the daughter's father had asked his insur-
ance agent whether an additional insurance policy should be taken out to cover her
when she left Idaho for training in Utah and 'the agent told them she would be
covered by her father's policy''. As was pointed out by the author of the Amota-
tion 93 ALR 3d 420, at 427, the only reason the daugher's intention was probative
and relevant, was because the case inwolved a situation where the ''alleged insured
was living apart from the named insured at the relevant time".

Based on the Walker case, it is respectfully submitted that the Utah
Supreme Court should apply a liberal interpretation to the term 'resident of

the same household' and follow the law, as set forth in the living with inclusion

cases of Buddin, Hardware Mutual, and Jamestown Mutual, which are all cited in

Words And Phrases under the definition ''resident of the same household", and fur-
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term ''resident of the same household', as used in the exclusion cases.
Appellant, GEICO, also argues that the exclusion cases support its posit.,
that whether an individual is a resident member of the family household deperds
upon the transitory or permanent nature of his stay there and specifically,
claims that where he has intentions of moving on, an issue of fact is created,
which must be submitted to the jury. In support of this claim, Appellant, GEICC

relies on the Granillo, Pamperin, and lMaca cases.

8. 'The Granillo case inwlved an exclusion, meaning that the Court
applied a strict definition to the words ''resident of the same household'’, rather
than an inclusion, as the case at bar, meaning that the Court should apply a
liberal definition to the words ''resident of the same household". There, the
Court fashioned a strict definition and concluded that a married daughter, who,
with her two children, lived with her parents from mid or late July, 1975, until
the accident of August 16, 1975, a period of about one month, was not a resident
of her parents' household, and thus, she could sue her brother, who was driving
car at the time of the accident and was a resident of her parents' household.

The married daughter had previously lived with her husband in army-provided hous:

and in addition, the married daughter's incent was to look for a job, find a house:
rent it as soon as she could afford to do so. She plamned to be relocated befor
her army husband left for Korea in ilovember, 1975. The strict definition of tre
words 'resident of the same household, which the Court fashioned was stated as
follows:

"latiorwide stresses that no specific time was stated
for Mary Jean to leave her parents' home and that she
could have stayed there as long as she liked. Living
together under one roof as a family, however, is neither
the sole nor the controlling test in determining whether
a person is a member of a household. If one '
comes under the family roof for a definite short oerlod
or for an indefinite period under such circumstances
that an early termination is highly probable then one
is not a 'member of the same household'. Pz_a;germ v.
Milwaukee Mutual Insurance Commany, 55 Wis. Zd 27, 197
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on a tamporary basis, she does not become a member of
the household within the meaning of the exclusionary
provision in tatiorwide's pohl

The intended duration of the relationship is a fact
to be considered. Pamperin, supra. 'The intended dura-
tion should be . . . long enough so that it is reason-
able to expect the parties to take the relationship into
consideration in contracting about such matters as insur-
ance or in their conduct in reliance thereon.' National
Farmers Um.on Property & Casualty Company v. Maca, 26 Wis.
2d 399, 132 N.W. Zd 5I7 at 521 (1965)." (fmphasis added).

The above strict definition of the words ''resident of the same household"
is te very definition which Appellant, GEICO, sought to impose on William Charles
Dennis in the case at bar. To the extent that intent was incorporated into the
Court's instructions to the jury relative to the words ''resident of the same house-
hold",. Appellant, GEICO, succeeded, as previously discussed, supra. The strict
definition of the words ''resident of the same household', which was used in the
exclusion case of Granillo, was taken from the Wisconsin case of Pamperin, which
extracted the strict definit.ion from the Visconsin case of Maca, which is also an
exclusion case.

9. _In Parperin, a 20-year-old single woman, after a Summer session at
college, went to stay with her uncle and to take care of his children due to an
illness in the family. She moved into the house, plarmning to return to school
in the Fall. About 10 days after roving in, the woman was involved in an automo-
bile accident driving a car owned by her mother. The jury found the woman was a
resident of her uncle's household, but the Wisconsin Supreme Court reversed,
holding that, as a matter of law, the woman was not a resident of the household.
As previously discussed and pointed out by the author of 93 ALR 420 at 427, Pam-
perin, infra, 'is one of the few cases in which the Court expressed the view
that the terms 'residenc' and ‘household’ are unambiguous, and that inapplying
those terms it makes no difference whether the policy used the terms to include
nersons as insureds, or to exclude persons from coverage''.
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with his father on a farm, which was a requirement of his emplovment there,

for a period of five months prior to the accident, the Court applied a strict
interpretation to the term "resident of the same household" and held that

since an early termination of the son's living with his father was highly pro-
bable and because the son's intended duration was not long enough for the }
parties to take the relationship into consideration in contracting about such
matters as insurance, the son was not a resident of his father's hoLLse.hold, S0 ot
son was not excluded from insurance coverage, and he could sue the father for tx
injuries he received as a result of an accident on his father's farm.

Since the case at bar is a living with inclusion case, a liberal defin

tion should be applied to the words ''resident of the same household' and the lar !

as set forth in the living with inclusion cases of Buddin (relative lived with

named insured for two months), Hardware Mutual (relative lived with named insurs
for one month), and Jamestown Matual (relative lived with named insured for two
weeks), where the Courts respectively determined that a relative, who had lived

with the named insured for a two-month period, a one-month period, and a two-viee

period, were each more than "a termporary or transient visitor'' and each had live
in the same house 'for a period of some duration', even though there was no
"intent to remain there permanently', and thus, each Court held, as a matter of :
that intent didn't matter, since the relative was not 1living apart in a separate
household at the time of the accident and thus, each relative was a resident of
the named insured's household and covered by the named insured's volicy of auto
mobile insurance. A fortiori, if a relative is a resident of the named insured'
household when he has lived there for two weeks, one month, and two months pricf
to the accident, as a matter of law, then certainly a child, such as William
Charles Dermis, who is living with the named insured father at the time of the &

cident and who has lived there with his named insured father for three months
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insurance policy.

Under Utah law, William Charles Demnis was a 'resident' for divorce
purposes, the requirement being ''three months next prior to commencement of the
action''. 30-3-1, Utah Code Armotated, 1953, as amended. He was also a resident
for purposes of the Utah Driver's License Statute, since he had sojourned in Utah
for a period of OO0 days. 641-21-1(b), Utah Code Anrotated, 1953, as amended. He
was also a 'resident' for voting purposes. 20-2-14, Utah Code Ammotated, 1953,
as amenced. Thus, if William Charles Dermnis is a legal resident of the State of
Utah for divorce, driver's license, and voting purposes, and the only place he has
lived in Utah during the three months he has been in Uteh prior to the accident is
at his father's household, then, a fortiori, he was a resident of his father's

household at the time of the accident.

COLICLUSION
tiow that tie foregoing applicable case law has been fully disclosed by

Pespondents, Holders, (1) as to the nature of the case, whether a living with

inclusion case, a living apart inclusion case, or an exclusion case, and (2) as

to the facts of each case, such as w’dether the child or relative was living with
the named insured at the time of the accident, or living apart in a separate house-
hold at the time of the accident, the value and applicability of each case as a
precedent for deciding the case at bar can now be determined. In this regard,
Respondent, Folders, submit the following:

1. Appellant, GEICO, has improperly attempted to have this Court, as
it did the trial Court, apply to the case at bar, the law of "exclusion' cases,
where a strict interpretation is applied to the term "resident of the same house-
hold". As the author of the Annotation pointed out, "exclusion' cases "are of
little value as precedents in applying clauses extending coverage to those to
shom the term applies''. 93 ALR 3d 427.
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it did the trial Court, apply to the case at bar, the law of "inclusion'' cases
where the child or relative was 'living apart' from the named insured in & sep-
arate household at the time of the accident, which is contrary to and different
from the facts in the case at bar. Wwhile in such 'living apart' cases, the
"alleged insureds' intention in living separately from the named insured may be
an important consideration in determining such persons status as a 'resident’
of the named insured's household" (93 ALR 3d 427) and hence, create an issue w©

be resolved by a jury, the case at bar is not a "living apart'' case and thus,

"intention" is not relevant or material and hence, there are no issues for the
juxy to resolve. Under the uncontroverted facts o f the case at bar, as the
trial Court initially observed, 'it doesn't make any difference whether the
alleged insured intended to go some place else at same future time or not'.
(Tr. 427).

3. Since the case at bar is a living with inclusion case, where a

child was living with his named insured father at the time of the accident,

the living with inclusion cases are the only cases that have value as precedents
in determining whether or not the trial Court correctly held, as a matter of l&
that William Charles Demnis was a resident of his father's household at the tim
of the accident and hence, an additional insured under his father's policy of
liability insurance. Under all of the cases cited 'where such child was staying

with the named insured during a period that includecd the date of the accident,

. Courts have held, under a variety of circumstances, that the child qualifie!

as a 'resident' or 'member' of the named insured's 'household'. Such results
have been reached despite circumstances that included the child's separate livit

arrangements during a prior period, and the child's status as an individual over

|
|

I

the age of majority.” 93 AIR 3d 425. There is not one case, with similar fact

to the contrary. 93 ALR 3d 438-440.

. ~ 3 ) i
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Is 'Resident' Or 'Member' Of Same 'Household' Or 'Family' As Named Insured, Within
Liability Insurance Provision Defining Additional Insureds', a copy of the pertin-
ent pages, including those cited by Appellant and Respondents, has beer attached
as an Exhibit.

Based on the uncontroverted dispositive facts that this is a living with
inclusion case, where the child, William Charles Dennis, was living with his named
insured father at the time of the accident and had been living with his father for
a period of about three months prior to the accident and was not living apart from

his named insured father in a separate household at the time of the accident, Re-

sponcents, Holders, respectfully submit that under such uncontroverted facts, there

were no factual issues for the jurv to resolve. William Charles Dermis' intentions
were not material or relevant and there was only one reasonable inference to be
dram from such uncontroverted facts and that was that William Charles Demmis was

a resident of his father's household at the time of the accident and hence, an

additional insured under his father's policy of liabilitv insurance.

Thus, it is not difficult to see how the trial Cowrt wasinitiallymisledby

Appellant, GEICO, in insisting that there was case law in support of its position

that William (harles Dennis' "'intention'' created an issue of fact, which should be
submitted to the jury and why the trial Court improperly added to what otherwise
would have been a correct instruction, the language which stated that William

Charles Dennis' ''intended duration must be determined' (Instruction No. 14).

iowever, once the trial Court had an opportunity to study, reflect, and become
fully advised as to the law, Appellant, GEICO's attempted deception was discovered.
William Charles Dermis' intentions did not create an issue of fact, which should

have been submitted to the jury, because the case at bar was a living with inclu-

sion case, where intention is not relevant or material, and not a living apart
inclusion case or an evclusion case, where intent may create an issue of fact,
inclusion erclusion

which should be submitted to the jury. In accordance therewith and now being
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the uncontroverted dispositive facts, granted Judgment to Respondents, llotvith-

standing The Verdict. This was in accord with the law, as recently stated by
the Utah Supreme Court that 'when the ends of justice require ir, a trial Judge
has the power and the duty to set aside a jury's verdict and . . . grant a
Judgment Notwithstanding The Verdict.4 Since ''the Appellate Court has a corres-
ponding responsibilir_y"S, Respondents, Holders, respectfullv submit that ''the
ends of justice require' that the Utah Supreme Court affirm the decision of the
trial Court.

Respectfully submitted,

MORCANY, SCALIEY & DAVIS

L oo

Stepheh G. lbrgan
Attorney for Defendants-In-TIiitervention
and Pespondents, Holders

CERTIFICATE OF MATL.ING

I hereby certify that I mailed two true and correct copies of the fore
going srief Of Respondent to David H. Epperson, Attorney for Plaintiff-Appellant.
175 South West Temple, to. 650, Salt Lake City, Utah, &4101l, and to Joseph C.
Fratto, Sr., Attorney for Defendant-Respondent, William Charles Dernis, 431 Soud
300 East, Suite 101, Salt Lake City, Utah, 84111, postage prepaid, this /2 &

of February, 1981.

Stephen G. Morean

(2 . .
¥ilpack v. Wignall, supra, at 400.

S s -
Ibid, supra, at 406.
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ANNOTATION

WHO IS "RESIDENT” OR "MEMBER” OF SAME
"HOUSEHOLD” OR “FAMILY” AS NAMED INSURED, WITHIN
LIABILITY INSURANCE PROVISION DEFINING ADDITIONAL

INSUREDS -

by
David B. Harrison, J.D.

I. PRELIMINARY MATTERS

§ 1. Introduction:
[a] Scope
[b}-Related matters
§ 2. Summary and comment:
{a] Generally
{b] Practice pointers

II. Spouse oF NAMED INSURED

§ 3. Where living with named insured

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES

7 Am Jur 2d. Automobile Insurance §§ 80, 98, 107; 43 Am Jur 2d,
Insurance §§ 251-253, 315; 44 Am Jur 2d. Insurance § 1408

3 Am Jur P! & Pr Forms (Rev), Automobile Insurance, Forms 71, 76,
151, 151.05. 151.1, 156, 157, 157.1, 157.2; 14 Am Jur P! & Pr Forms
(Rev), Insurance, Form 352

3 Am Jur Legal Forms 2d. Automobile Insurance §§ 32:66-32:68

13 Am Jur Proof of Facts 2d 681, Resident of Household of Named
[nsured

US L Ed Digest, Insurance §§ 304-306
ALR Digests, Insurance §§ 836, 837, 845, 849, 879, 881
L Ed Index to Annos, Domicil or Residence: Insurance

ALR Quick Index, Additional Insured; Automebile Insurance; Domicil
or Residence; Family or Household; Insurance

Federal Quick Index, Automobile Insurance; Domicil or Residence;
Insurance

Consult POCKET PART in this volume for later cases
420
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LIABILITY POLICY—ADDITIONAL INSUREDS
93 ALRSd 420
§ 4. Where living apart from named insured:
{a] Held “resident” or 'member”
[b] Held not *‘resident’”” or “‘member”

93 ALR3d

I1I. CHILD OF NAMED INSURED

A. STATUS WHERE NAMED INSURED Is ALIVE WHEN ALLEGED ADDI-
TIONAL INSURED'S CLamM oF COVERAGE ARISES

§ 5. Child living with named insured
§ 6. Child living with named insured’s former spouse or spouse having
separate residence:
[a] Held “resident” or “'member”
[b] Held not “‘resident’” or *‘'member”
. Child living apart from named insured while serving in Armed Forces
. Child living apart from named insured while attending educational
institution
. Child living apart from named insured under other circumstances:
{a] Held "‘resident” or “member”
{b] Held not “resident” or ‘‘member”

“wn wn
Q0 ~J

B. StaTUus WHERE NaMED INSURED Is DECEASED WHEN ALLEGED
ADDITIONAL INSURED'S CLaiM OF COVERAGE ARISES

§ 10. Held not “*‘member” of ‘*household™

IV. OTHER RELATIVES OF NAMED INSURED

. Held “resident” or “member”
2. Held not “resident” or “‘member”

V. PERsSONS NOT RELATED TO NAMED INSURED
§13.

Held not “‘resident” or “‘member”

INDEX

Accidental death, liability for, § 7, 11, 12 coverage for unrelated members of

Agent’s statement as (o insurance cover-
age of child away from home, effect of,
§8

Age of majority, status of child reaching,

5

Alive insured, status of child of when
claim of coverage arises, §§ 5-9

Apartment, coverage as affected by mov-
ing, §§9(a}, 13

Armed Forces,
§4[a), 7, 11

Automobile Lability policy, §§ 4 et seq.

AWOL, nonresident son returning to
navy base after being, § 7

Boarder’s automobile insurance policy,

effect of service with,

household, § 13

Brother, coverage of, § 12

Child of named insured, §§ 5-10

College, status of child living away from
home while attending, § 8

Comment and summary, § 2

Comprehensive personal lhability policy,
coverage under, §§ 4(a]. 6(a]

Contributing to expenses of home, effect
on status, § 11

Custody of son as affecting coverage,
§§ 6(d]. 7. 9(a]

Daughter-in-law living with husband’s
famly, status of, § 11 ~

421
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§ 1{a]

LIABILITY POLICY—ADDITIONAL INSUREDS

93 ALR3d

93 ALR3d 420

Since relevant statutory provisions
are discussed herein only to the ex-
tent that they are reflected in the
reported cases falling within the
scope of this annotation, and since
the scope and wording of lability
policies have frequently been the sub-
Ject of legislaton, the reader is ad-
vised to consult the latest enactments
in the junsdiction of interest.

{b] Related matters
Who is “named insured” or ‘'desig-
nated as named insured” within

meaning of automobile insurance cov- -

erage. 91 ALR3d 1280.

Validity, construction, and applica-
_tion of provision of automobile habil-
ity policy excluding from coverage
injury or death of member of family
or household of insured. 46 ALR3d
1024.

Automobile insurance: coverage as
extending beyond death of named
tnsured. 30 ALR3d 1047.

Liability insurance: insurable inter-
est. | ALR3d 1193.

Exclusion from “drive other cars”
- provision of- automobile liability in-
surance policy of other automobile
owned, hired, or regularly used by
insured or member of his household.
86 ALR2d 937.

What is a ““‘non-owned” automobiie
within the meaning of the coverage
clause of an automobiie liability pol-
icy. 83 ALR2d 926.

Who is member of insured’s ‘‘fam-
ly” or “household” within coverage
of property insurance policy. 1

ALR2d 561.

.
Couch, Cyclopedia of Insurance
Law, 2d Ed.
Woodroof, Fonseca, and Squillante,
Automobile Insurance and No-Fault
Law.

§ 2. Summary and comment

[a] Generally

review of the cases construing or
applying the particular policy terms
that are the subject of the present
annotation reveals a wide variety of
factual considerations upon which the
courts have focused in their determi-
nations of whether a particular person
was a ‘‘resident” or “member” of the
same ‘“‘household” or “family” as the
Inamed insured at a particular time.
[Those factual considerations not only
relate to the respective individual's
physical presence in, or absence from,
the tiamed insured’s home during the
period that included the date of a
particular occurrence, but also relate
to such matters as the relationship (if
any) of the individual to the named
insured, the circumstances of such
person’s presence-in. or absence from
the named insured’'s home, the indi-
vidual's living arrangements during
earlier time periods, and the individu-
al’s intention at various times wi
egard to his place of residence. Such
factual considerations have become
particularly significant ‘in view of the
express recogmition by courts, in nu-
merous cases appearing throughout
the annotation, that some or all of the

respective policy terms are ambiguous
or devoid of any fixed meaning.’

the named insured or an additional in-
sured while such person s operaung a
vehicle which is not descnbed in the pol-
icy but which 1s owned or furnished for
the regular use of a “‘resident” or “mem-
ber” of the named insured's “household.”

7. Several courts, in cases appearing
424

throughout the annotation, have adopted
a dictionary definition applying the term
“household” to a group of persons
“dwelling” under the same roof as a
“family.”” In most of those cases, however,
the courts have weighed a number of
factors in determining whether a particu-
lar individual was part of the named in-
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93 ALR3d

LiABILITY POLICY—ADDITIONAL INSUREDS § 2[a)

93 ALRSd 420

cr A sngmﬁcant portion of the cases
ifocusing upon one or more of the;
policy terms under consideration have
involved a child of the named in-

sured. Where such child was staying
with the named insured during a pe-

riod that_included the date of the]
acadent or_other_ occurrence giving,

nise to the controversy concerning the !

child’s status, courts have held, on‘

wﬁgﬂg of cnrcum-[
sx_awt the child qualified as aj
‘resident” _or_ ‘‘member” of _the:!
named insured’s “household.

Such |

results have been reacher_d‘eisgll_ear-l
cumstances that included the chnlds‘
wwmems _during a|

prior period, and the child’s status as:
an an_individual over the age of ma]or-_J

iyt J— .
Where the child was living apart

from the named insured while attend-
ing school, such child’s absence has
not prevented courts from determin-
ing, under the circumstances of sev-
eral cases, that the child remained
during his absence a ‘‘resident” of
the named insured’s ‘“household."®
The courts in such cases have empha-
sized a vanety of factors, including
the circumstances that (1) the child
continued to use the named insured’s
mailing address for various purposes,
(2) the child left his possessions at
the named insured’s home, and (3)
the child considered his dwelling
place at school 10 be merely tempo-
rary.

Similarly, a child's_absence while
serving in the military has been held
under the circumstances of numerous

cases not to interfere with his ‘‘resi-
dence” in the named insured’s “‘hou-
sehold,” the courts in such cases fo-
cusing upon factors such as the
child's presence under the named in-
sured’s roof prior to his entry into
the service, and his lack of choice
concerning the location of his military
station.'®

Varying results have been reached
by courts considering the situation
where the named insured and his
spouse were divorced or separated.
and a child of the named insured was
staying with the spouse (or former
spouse) for a period including. the
date of the occurrence giving rise to
the litigation concerning such child’s
status. Under the circumstances of
some of the cases, the child was held
to be a “'resident” of the-named in-
sured’s “‘household’™ despite his ab-
sence from the named insured’s -
home,"* while under the circum-
stances of other cases, the child was
held not to be a “‘resident” or “mem-
ber” of the named insured’s “‘house-
hold' at the relevant time.'?

The status of a child living apart
from the named insured under cir-
cumstances other than those related
to such child's military service or edu-
cation, or the divorce (or separation)
of his parents, has been the subject of
several other cases within the scope
of the present annotation. Based
upon the circumstances of some of
those cases, the respective child was
held to be a “‘resident’” of the insured
parent’s “household,”!* while under
the circumstances of other cases. the

sured’s “family,” or whether such individ-
ual could be considered to have been
“*dwelling” with that “family."”

8. § 5, infra.
9. § 8, infra.

10. § 7, infra.
11. § 6(a], infra.
12. § 6(b], infra.

13. § 9(al, infra.
425
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§ 2(a]

LiaBiLITY PoLicy—ADDITIONAL INSUREDS

93 ALR3d

93 ALR3d 420

child was held to have failed to qual-
ify as such a “residenc.”™

Liugation conceming the status of
the named insured’s spouse as a ‘‘res-
ident”” or “member’ of the same hou-
sehold as the named insured has fo-
cused primanly upon the situation in
which the spouse was living apart
from the named insured due to do-
mestic difficulties or other reasons.
Referring to circumstances such as
the spouse's long period of absence
prior to the date of the particular
occurtence giving nse to the suit, and
the spouse’s intention never to return
to the named insured’s home, some
courts have held that the spouse’s
“residence’” or ‘‘membership” in the
named insured’s household was ter-
minated prior to the particular occur-
rence.'" However, courts under other
circumstances have determined that
the spouse remained a ‘‘resident” of
the named insured’s “household” de-
spite such spouse’s absence from the
named insured’'s dwelling place dur-
ing the period that included the date
of the respectuive occurrence.' Factors
such as the temporary nature of the
particular separation have been
deemed significant in cases of the
latter vanety.

Where the named insured and his
spouse were living under the same
roof during a pertod which included
the date of the occurrence giving rise
to the controversy concerning the
spouse’s status, it was held, on the
basis of the particular circumstances,
that the spouse was at the time of
such occurrence a “member’” of the
named insured’s “‘household.”™"

Relatives other than the named in-

been the subject of cases within the
scope of the present annotation. The
courts under the circumstances of
some of those cases have determined
that the respective relative was a ‘‘res-
ident” or “member” of the named
insured’s “‘household.”* But under
the circumstances of other cases the
courts have denied the parucular in-
dividual’s status as a ‘‘member” or
“resident” of the named insured’s
“household” or “immediate family.”*

Under the circumstances of the
small number of cases involving
claims that a person who was not
related by blood or marriage to the
named insured was at a particular
ume a ‘‘resident” of the named in-
sured’s “household,” the courts have
held that the status of “resident” of
the “household™ could not extend to
the particular nonrelative.® .

In a number of instances, the
courts have considered the circum-
stance that at the time a particular
individual was allegedly living as a
“member” of the named insured’s
“household,” the named insured was
deceased. Such cases have generally
involved persons claiming to have
been operating an insured automobile
with the permission of the named
insured’s child, who was alleged to be
an “adult member” of the named
insured’s “household,” within the
meaning of a policy provision extend-
ing liability coverage to persons oper-
aung an insured vehicle with the per-
mission of such an ‘“‘adult member.”
Under the circumstances of each of
the cases where the issue has arisen,
however, the courts have denied the
child's status as an ‘‘adult member”

sured’s spouse or child have also of the “household,” and have ex-
14. § 9{b]. infra. 18. § 11, infra.
15 § 4(bl. nfra. 19. § 12, infra.
16. § 4(aj, wnira.
17. § 3, nfra. 20. § 13, infra.
426
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93 ALR3d

LiaBILITY POLICY—ADDITIONAL INSUREDS

§ 2(b]

98 ALR3d 420

pressed the view that the death of the
named insured terminated the exis-
tence of his “‘household.”®

[b] Practice pointers
“Counsel seeking to prove “that a.
»parucular individual was a “resident”
‘of the same ‘household” as the
lnamed insured may find it helpful to,
]make the point, recognized by numer- !
ous courts,® that such terms are am-
ibiguous and should therefore be con- "
istrued, in accordance with general
|principles of insurance law, in such a'
'manner as to favor policy coverage.®!
The point has also been made that:
Isince the terms are to be construed!
so as to favor coverage, the cases'
which have focused upon those terms
‘in the context of policy clauses ex- .
|cluding liability coverage of an indi-\
|vidual found to be a *‘resident” of the :
named insured’s “‘household” are of<
little value as precedents in applying |
Clilgg;_mndmg_cﬂmgg_m_ﬂm_
lto_whom the terms apply® Counsel \
for an alleged insured may therefore |
find it helpful, where sach cases are |

Counsel for an alleged insured may
also find it helpful to draw the atten-
tion of the trier of fact to any policy
language from which an inference
might be drawn as to the intention of
the insurer and the named insured
with respect to the application of the
policy clauses referring to such
phrases as ‘“resident of the named
insured’s household.” In this connec-
tion, at least one court has seized
upon the term "‘family,”” appearing in
the policy title (“*Family Automobile
Policy’’), and has inferred from that
word an intention to protect all mem-
bers of a particular family as long as a
family relauonship legally existed
(and even though the person claiming
coverage was separated from her in-
sured husband and had filed for di-
vorce).®

/In cases involving an alleged in-\
sured who was living apart from the
hamed insured at_the relevant time,
uch alleged insured’s intention in
iving separately from the named in-

cited as authority by opposing coun-
sel, to emphasize the tendency of |
courts, in attempting to construe the ’

relevant terms in such a manner as to

favor cov e, 0 a l those lerms
NArrow]

in_which_the same tcn_rls_muld_be

applied if clusionary |

kured may be an important considera-

tion in determining such person's sta-
tus _as _a ‘‘resident’’ of th amed

insured’s “‘household.”/Where the al-

i leged insured had at the time of sepa-
ration formed an intention never to
return, counsel for the party seeking
to exclude such individual from cov-

21. § 10, infra.

22, See, for example, Crossett v St.
Louis Fire & Marine Ins. Co. (1972) 289
Ala 598, 269 So 2d 869, infra § 8; Aetna
Casuah; & Surety Co. v Miller (1967, DC
Kan) 276 F Supp 341 (applylng Kansas
law); Mazzilli v Acci. & Casualty Ins. Co.
(;3[61)) 35 NJ 1, 170 A2d 800, both infra

a

23. But see Pamperin v Milwaukee Mut.
Ins. Co. (1972) 55 Wis 2d 27, 197 Nw2d
783, infra § 12, which is one of the few
cases in which the court expressed the

view that the terms “resident” and “hou-
sehold” are unambiguous, and that in
applying those terms it makes no differ-
ence whether the policy used the terms to
include persons as insureds or to exclude
persons from coverage.

24. See, for example, Crossett v St
Louis Fire & Manne Ins. Co. (1972) 289
Ala 598, 269 So 2d 869, infra § 8.

25. Aetna Casualty & Surety Co. v
Miller (1967, DC Kan) 276 F Supp 341,
infra § 4(a).
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§ 2[b) L1ABILITY POLICY—ADDITIONAL INSUREDS

93 ALR3d

93 ALR3d 420

erage may find it beneficial to bring
that circumstance to the attention of
the tner of fact.® The alleged in-
sured’s intention that his or her ab-
sence from the named insured’s
dweiling place was (0 be merely tem-
porary, or such person’'s lack of an
intention to permanently live apart
from the named insured, is a factor
which counsel for the alleged insured
would ordinanly be well advised to
bring out.”

Although the cases considering an
individual’s status as a “‘resident” of a
particular “household”” generally fo-
cus upon the individual’s status at the
time of the occurrence from which
the conflicung claims of coverage
arose, the courts have in some in-
stances considered circumstances ex-
isting after the respective incidents as
having a bearing upon the question
of the particular individual’s status at
the ume of the incident. Where the
named insured and his or her spouse
were, because of marital problems,
living separately prior to the spouse’s
involvement in an accident with re-
spect to which hability coverage is
claimed, counsel for such alleged in-
sured might find it helpful, where
warranted by the evidence,® to at-
tempt to bring out the parties’ subse-
quent reconciliation as bearing upon
the spouse’s intention at the time of
the parucular incident.

II. Spouse of named insured

§ 3. Where living with named in-
sured

Under the following circumstances
it was held that the named insured’s
spouse, who was living under the
same roof as the named insured on
the day of an occurrence giving rise
to the spouse’s claim of coverage
under the named insured’s lability
policy, was at the time of the occur-
rence a “member” of the named in-
sured’s ‘‘household.”

Construing a garage liability policy
clause providing coverage with re-
spect to certain of the named in-
sured’s automobiles when used for
nonbusiness purposes by a “‘member
of the household” of the named in-
sured, the court in Universal Under-
writers Ins. Co. v Johnson (1961, ND)
110 NW2d 224, held that the named
insured’s wife, who was living with
her husband at the time of her in-
volvement in an accident while drniv-
ing an automobile owned by him,
qualified at the time of the accident
as a “member” of her husband’s
“household.” That there could be no
doubt as to the wife’s status was, in
the court’s view, a conclusion that
was warranted by (1) judicial author-
ity supporting the proposition that
the term “household™ applied to per-
sons dwelling together as a family,
and (2) a dictionary definition apply-
ing the term to a family, a domestic

26. See, for example, Firemen's Ins.
Co. v Burch (1968, Tex Civ App) 426
SW2d 306, affd in part and vacated in
art on other grounds (Tex) 442 SW2d
31, infra § 4{b], in which the court’s
decision denying liability coverage to the
named insured’s wife was based in part
upon the observation that from the ume
she had become separated from her hus-
band, she never intended to resume living
with him.

27. As an example of a case in which
such factors were deemed to be signifi-
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§5 LiABILITY POLICY—ADDITIONAL INSUREDS

93 ALR3d

93 ALR3d 420

II1. Child of named insured

A. Status where named insured is
alive when alleged additional
insured’s claim of coverage arises

5. Child living with named insured

The status of the named insured’s
child as a “resident” or “member’ of
the named insured’s “household” has
lbeen an issue both in cases constru-
ing policy provisions extending liabil-
ity coverage to a ‘“‘resident” of the
named insured’s ‘“household,” and
cases dealing with policy language
extending liability coverage to one
operating an insured automobile with
i the permission of an “‘adult member”
lof the named insured's ““household.”
{Despite_evidence_of such matters as
the separate living arrangements
the particular child had on_previous
occasions, or the child’s auainment of
(E age of majority, the courts under
the circumstances of _the following
cases held e either that (Dichlld

ing g _under the same roof as _his in-
sured parent on the date"T,\of the
accident_or other occurrence giving
rise to the suit was at the ume of such
occurrence a “resident” or “member™ |
of the named insured’s ‘‘household,” f
or_that (2) there was sufficient evi-

dence to support_the _conclusion that

a chlld iving under the named in-!

sured’s roof_ on the r relevant dale was/

lsuch a ‘resident” " Ty
Focusing upon that poruon of an
automobile liability policy’s non-

owned automobile clause extending
coverage to a ‘‘resident” of the same
“household” as the named insured,
the court in Travelers Ins. Co. v
Mixon (1968) 118 Ga App 31, 162

SE2d 830, held that a finding that the
son of the named insured was not a
“resident” of his father’'s “house-
hold" at the time of the son’s involve-
ment in a motor vehicle collision was
not required as a matter of law where
there was evidence indicating, inter
alia, that although the son had, dur-
ing the 6-month period prior to the
accident, lived and worked in a sepa-
rate city from that of his father, he
had returned to his father's house on
most weekends duning that period
and was returning from what had
apparently been a weekend at his
father’s house when the acadent oc-
curred. The court referred to varmous
other matters, including, inter aha,
evidence that (1) for 3 or 4 months
following his graduation from high
school the son had continued to live
in his father’s home, unul he found
work in the other city, (2) when he
retumed to his father’'s house on
weekends, his mother did his laundry
and prepared food for him to_take
back, and (3) he had a room in his
father’s house where he left some of
his clothes. The court added that the
judicial authonties did not indicate
that residing at another place for a
part of the time prevented a relauve
from being a resident of the house-
hold under an extension of coverage
provision. Moreover, the court noted
that the insurer could have employed
terminology such as “resident exclu-
sively” or “‘resident for a greater part
of the tme” if it had wished to so
limit the coverage.

" Applying automobile liability policy
language providing coverage for
those driving the insured automobile
with the permission of the named

e
I "31. For purposes of the present section,
even if the child was on his way to an-
pther dwelling at the time of the particu-
lar occurrence, such child is deemed to
hyf_/g@i!iﬂg\uiie/r the named in-
438

sured’s roof “on the date of’ the occur-
rence if the child was staying with the
named insured for a penod that included
both the day prior to the occurrence and
a part of the day of the occurrence. P
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insured or an ‘“‘adult member’” of his
“household,” the court in Ocean
Aca. & Guaranty Co. v Schmdt
(1931, CA6 Ky) 46 F2d 269, held, in
a decision apparently applying Ken-
tucky law, that the named insured's
24-year-old son, who at all relevant
times lived, ate his meals, slept, and
had his washing cone in the home of
his father, was an “‘adult member” of
hts father’s “household,” even though
he was not dependent upon his father
for support. The court noted that the
term “household” had such dictio-
nary definitions as (1) a domestic
establishment, (2) the members of a
house collectively, and (3) those who
dwell under the same roof and com-
pose a family. The court concluded
that in view of those definitions, it
had no doubt as to the status of a son
who has reached majority and sup-
ports himself, but who lives under his
parents’ roof.

Construing liability policy language
defining the term “insured” to in-
clude relatives of the named insured
if “residents of his household,” the
court in Miller v United States Fidel-
ity & Guaranty Co. (1974) 127 NJ
Super 37, 316 A2d 51, held that a
divorced couple’s 9-year old son, who
set fire to the plaintiffs’ bam after
having been brought to his father's
home for a weekend visit, was at the
time of the incident not only a ‘“resi-
dent” of the “household” of his fa-
ther, with whom he stayed on week-
ends, but was also a “‘resident” of the
“household” of his mother, with
whom he lived during the week. In an
opinion pertaining to coverage under
policies issued by both the father's
and the mother’s insurers, the court
stated that the term ‘‘household” 1s
not confined within universally ac-
cepted limits, and that members of a
family need not in all cases reside
under a common roof in order to be

deemed part of a “household.” The
court also stated that ‘‘residence”
does not involve the elements of per-
manancy, continuity, and kinship with
physical, social, cultural, and political
attributes that are inherent in a
“home’ (in the sense of a domicile),
and that while a person could have
only one true domicile, he could have
more than one residence. The court
rejected the argument, that the con-
trolling factor 1n determining the
household of which the boy was a
resident was a decree awarding cus-
tody to the mother and mere visita-
tion rights to the father.: The court
stated that one of the purposes of the
extended coverage provision of the
policies was to assist the named in-
sured in complying with his moral
and legal obligaton to maintain and
support his family, and that the prac-
tice under which the boy stayed with
his mother during the week and his
father on each weekend indicated that
a substantally integrated famly rela-
tionship existed between the boy and
his mother on the one hand and the
boy and his father on the other. In
the court’s opinion, the boy's inten-
ton to be a part of each household
was clearly manifested by the fact that
when he was asked who he lived with,

he replied “My dad and my mom.”
Construing automobile liability pol-
icy language which extended coverage
(with respect to the operation of non-
owned automobiles) to any relative of
the named insured qualifying as a
“resident of the same household” as
the named insured, the court in
Jamestown Mut. Ins. Co. v Nation-
wide Mut. Ins. Co. (1966) 266 NC
430, 146 SE2d 410, held that the
named insured’s 29-year-old son, who
had been living with his father for
about 2 weeks at the time of his
involvement in a motor vehicle colli-
sion, was a ‘‘resident of the same
439
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household™ as his father despite the
fact that the son had previously lived
in other places and had returned to
his father’s home with the intention
of ultimately finding a room in a
boarding house. The court pointed
out, inter alia, that the word ‘“resi-
dent” has many shades of meaning,
ranging from mere temporary pres-
ence to the most permanent abode,
and that when an insurer uses a “slip-
pery” word to designate those who
are insured by the policy, it is not the
court’s function ‘“‘to sprinkle sand
upon the ice” by construing the term
strictly. That the son was "“a resident
of the same household” as his father
was, in the court’s view, clearly shown
by the circumstances that (1) the son,
who had become separated from his
wife, had no home of his own, (2)
when he came back to his father’s
house, he carmied with him all his
possessions, (3) the son had intended
to remain at his father’s house until
quarters more convenient to his em-
ployment could be found, (4) he ate
at his father’s house, slept there, had
his laundry done with the family laun-
dry, and had the run of the house,
and (5) he paid no board.

Despite the circumstance that the
named insured’s son had quit high
school and left his father's community
prior to the son's involvement in an
automobile accident, the court in
Travelers Indem. Co. v Mattox (1961,
Tex Civ App) 345 SW2d 290, writ ref
nre, held that there was sufficient
evidence to support the jury’s finding
that the son, who was staying with his
parents at the time of the accident,
was at thav time a ‘‘resident of the
same household” as the named in-
sured (his father), within the meaning
of an automobile liability policy
clause extending coverage to those of
the named insured’s relatives who
qualified as such “residents.”. The
440

court pointed out that the domicile of
a minor child is as a matter of law
that of his father, and that since ‘‘resi-
dence” is a lesser included element
within the technical definition of the
broader term ‘‘domicile,” it followed
that if the young man had his domi-
cile in the house of his father, he had
a residence there also, even though
he may have had other residences at
the same time. The court further
stated that if he had a residence at his
father’s house, then he was a ‘'resi-
dent of the same household,” within
the meaning of the policy. Moreover,
the court pointed out that whether or
not the son’s residence was in ‘“the
same household” as his father was a
factual matter, and the court referred,
as supporting its conclusion, to the
arcumstances that (1) when the son
left his father’'s community to go to
work for a brother in another town,
he carned only his work clothes, leav-
ing all of his other personal belong-
ings at his father’s house, and (2)
before the son quit school and left,
his- father had talked to him about
finishing school, and it was his fa-
ther's opinion that the boy would
return to school the foilowing year if
a change of teachers were made.

But see Indemnity Ins. Co. v San-
ders, (1934) 169 Okla 378, 36 P2d
271, infra § 12, in which the court,
although focusing upon the question
whether the named insured’s son-in-
law was a member of his father-in-
law’s household, stated in dictum that
the named insured’'s daughter, who
was spending a few days with her
parents because of mantal problems,
was not a “member”’ of the “house-
hold" of her father.

To the same effect (and ansing
from the same accident) as Indemnity
Ins. Co. v Sanders (1934) 169 Okla
378, 36 P2d 271, supra. is Indemnity

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



IN THE SUPREME QOURT OF THE STATE OF UTAH F H L E D

(OVERNMENT EMPLOYEES INSURANCE
COMPANY , OCT 14 150
Plaintiff and Appellant, ——e e
. Clork. Supreme Court. Uteh

WILLIAM CHARLES DENNIS,

Defendant and Respondent, RESPONDENTS' ADDITIONAL AUTHORITY

PURSUANT TO RULE 75(p) (3) U.R.C.P.

VSs.

JAMES C. HOLDER, BARBARA ANN HOLDER,
and JAMES C. HOLDER, as Guardian Ad
Litem for JEFFERY HOLDER, WENDI

- WLDER, and JUSTIN HOLDER, minors,

Claim No. 17267

Defendants-In-Intervention
and Respondents.

NN AN A O A S AN A WA SR S e e g

OES NOW Defendants-In-Intervention and Respondents, Holders, pursuant
to Rule 75(p) (3) Utah Rules Of Civil Procedure, and submit as additional authority

the following cases, which are listed in Shepherds Citations citing Buddin v. Nation-

wide Mutual Insurance Company as authority:

‘ﬂ State Farm Mutual Automobile Insurance Company v. Borg, 396 F2d. 740 (8th
\ Clr. Mirm. 1968). |

Alabama Farm Bureau Mitual Insurance Company v. Pigott 393;80,2d 1379 (Ala

1981) .

Peninsula Insurance Company v. Knight 255 A2d. 55Md. 1969).

These cases were referred to in Respondents' Argument and parts of the
Borg case were read verbatim to the Court. The cases should be included in the
\ ‘Argument"’ section of Respondents' Brief.
‘ DATED this l4th day of October, 1981.
l MORGAN, SCALLEY & DAVIS
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CERTIFICATE OF MAILING

I hereby certify that I mailed a true and correct copy of the foregoing
L Respondents' Additional Authority Pursuant To Rule 75(p)(3) U.R.C.P. to David H.
‘ Epperson, Attorney for Plaintiff and Appellant, 175 South West Temple, No. 650,
| Salt Lake City, Utah 84101, and to Joseph C. Fratto Sr., Attomey for Defendant
and Respondent, 431 South 300 East, Suite 101, Salt Lake City, Utah, 84111, postage
prepaid, this l4th day of October, 1981.

tep! G. Morgan

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



	Brigham Young University Law School
	BYU Law Digital Commons
	1981

	Government Employees Insurance Company v. William Charles Dennis v. James C. Holder, Et Al. : Brief of Respondent
	Utah Supreme Court
	Recommended Citation


	tmp.1510771326.pdf.kOjkf

