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JURISDICTION

The Court of Appeals has appellate jurisdiction over appeals from the district
court review of the adjudicative proceedings of agencies of political subdivisions of the
State, pursuant to Section 78-2a-2(b)(i), Utah Code Ann.(1996).

STATEMENT OF ISSUES PRESENTED FOR REVIEW

Issue No. 1. Res Judicata. Are the claims of the Property Owners precluded
by the collateral estoppel (issue preclusion) branch of res judicata?

Issue No. 2. Nonconforming Use. Is a cease and desist order issued in March
1996 sufficient evidence alone to establish the existence of a prior nonconforming use
for the change in ordinance which occurred in 1998?

STANDARD OF REVIEW

The first issue listed above involves legal conclusions of the trial court. On an
appeal from a grant of summary judgment, the appellate court reviews the trial court's
legal conclusions for correctness and grants them no deference.'

The standard of review on the second issue, whether the trial court erred in
granting summary judgment confirming the determination of the Board of Adjustment
on the issue of entitlement to nonconforming use is reviewed for correctness.’

STATEMENT OF THE CASE

The Appellants’ own three homes in residential neighborhoods in Sandy. At

' Petersen v. South Salt Lake City, 987 P.2d 57, 1999 UT 93, Workman v. Brighton
Properties, Inc., 976 2d 1209, 1210 (Utah 1999)

2 Hugoe v. Woods Cross City, 988 P.2d 456, 1999 Ut.App. 281 20

3 Herein called "Property Owners", "Owners", or the "Collinses"
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various times in the last four years they claim to have rented these properties for periods
of less than 30 days, which are referred to herein as "short-term" or "ski" rentals. Sandy
City ordinances prohibit such uses. The Property Owners claim such ordinances should
not apply them; they want their properties to be "grandfathered" as nonconforming uses.
The Sandy City board of Adjustment and the district court ruled that the Owners have no
such right. The Owners have appealed these decisions.*
STATEMENT OF FACTS

1. On March 26, 1996, a Sandy City zoning code enforcement officer, Nolan
Isom, sent a Notice and Order to the property owner, John Collins, directing him to stop
operating three homes as transitory lodging facilities in violation of Sandy ordinances.’

2. The Property Owners filed an appeal to the Sandy City Board of Adjustment
from the determination of the City that the use of the three properties as short-term rental
units was prohibited by the Sandy City Development Code. They also included in their
appeal an additional property which had not been the subject of the cease and desist

order, the property at 9255 South Maison Drive.®

* A fourth property, which was also the subject of the previous litigation is no longer an
issue before the court, since the Owners apparently no longer own it: the 1456 E.
Longdale Drive home.

> The subject properties were single family dwellings located at 1875 East Alla Panna
Way, 1456 E. Longdale Drive, and 472 East 9400 South, in Sandy, Utah in residential
zoning districts A copy of the Notice and Order is attached hereto as Tab No. 1.

6 R.at 156. The record before the Board of Adjustment in 1996 contains no mention of
the fact that the 9255 South Maison Drive property had not actually been the subject of
the cease and desist order, which was apparently overlooked by the Board in its decision,
which thus applied to that property as well.



3. At the Board of Adjustment hearing, held Auguyst 8, 1996, eleven residents
from the neighborhoods where the homes were located, testified as to various
complaints about the use of the Collins’ properties as "ski rentals".” After hearing the
evidence and arguments from the residents and the Owners, the Board of Adjustment

ruled that the City’s interpretation of its ordinances was correct and denied the appeal.®

7 Among the complaints expressed about the plaintiffs’ use of their properties at the
August 1996 Board of Adjustment hearing were the following:

(a) Poor upkeep (Aug. 8, 1996 Bd. of Adj. Minutes at 11, R. at 273);

(b) Failure to shovel snow off of sidewalks, in one case for four weeks (1997 Bd
of Adj. Minutes at p. 12, R. at 274) about which Mr. Collins responded that if tenants
wish, they can shovel snow, and that tenants do shovel snow (/d. at 9);

(c) Short-term rentals will lower the property values of the neighborhood (/d. at
10, 11) (R. at 273);

(d) Traffic problems (/d. at 11), and a fear for the safety of children (Minutes at p.
12, R. at 273);

(e) There was no on-site management of the guests at the rental homes as there
would be at a motel (/d. at 12, R. at 273);

(f) Partying and loud music on weekends late into the night at properties where
many beer cans were viewed (/d. at 11, 13R. at 273, 275);

(g) Not knowing whom to contact when there were complaints about the
properties (Id. at p. 13, R. at 276);

(h) As many as nine cars at one of the Owners’ properties (/d. at 13, R. at 275),
although John Collins stated he limits the number of cars allowed in his rental agreements
(Id. atp. 9, R. at 271) to only two or three cars at any of the rental homes (/d. at P. 10, R.
at 272);

(i) Allowing one of the properties to be rented violated restrictive covenants
requiring that the buildings be used only for "a single family dwelling" for the subdivision
in which sits, and that the plaintiffs were aware of these covenants, which was supported
by a letter signed by many of the residents and read at the hearing (/d. at p. 11, R. at 273 ).
A copy of the minutes of that meeting are attached hereto as Tab no 2.

#1996 Bd. of Adj. Minutes at 14, Tab 2 R. at 276. Findings of fact and conclusions
were not adopted by the Board in that proceeding.

3



4. Owners filed a complaint with the Third District Court appealing the decision
of the Sandy Board of Adjustment. The properties listed in the Amended Complaint’
omitted the property at 9255 South Maison Drive.

5. The district court, Judge Frank G. Noel, granted the City’s motion for
summary judgment and denied Owners’ motion for summary judgment.'’ For reasons
of economy, Owners did not appeal the court’s decision."'

6. On March 26, 1998, the Utah Court of Appeals issued its opinion in another
case involving short-term rentals in Sandy, Brown et al. v. Sandy City Board of
Adjustment."? In that case the court held that Sandy City its zoning ordinances did not
prohibit rentals of less than 30 days in residential districts, but that the City could
prohibit such uses if the it adopted an ordinance specifically forbidding them.

7. The Sandy City Council thereupon adopted an ordinance prohibiting short-
term rentals of 30 days or less in all residential districts in Sandy.".

8. Owners sought to avoid the new ordinance by filing an application for
nonconforming use status with the Sandy City Board of Adjustment on October 27,
1998. This application was for three properties located at the following addresses: 1875

East Alla Panna Way, 472 East 9400 South, and 9255 South Maison Drive."*

* Amended Complaint, R. at 174.

' Revised Summary Judgment and Order of Dismissal, R. at 210.
1" See November 12, 1998 Bd. of Adj. Minutes at 3, Tab 7 ; see also Brief of Appellants
at11

2957 P.2d 207

» R.at214,219, 224.

“ Record at 132. The property at 1456 E. Longdale Drive was not brought to the

Board of Adjustment or subsequently to the district court, apparently because Owners

4



9. On November 12, 1998 the Sandy City Board of Adjustment held a hearing
on the application for nonconforming use status. The Board denied Owners’ request for
nonconforming use status, finding (1) that the Owners had not used the properties as
short-term rentals on the effective date of the new ordinance prohibiting short-term
rentals", and (2) that the decision in Brown did not apply to the Owners inasmuch as
they had not appealed the earlier decision of the district court.'®

10. The Owners petitioned the district court for a review of the decision of the
Board of Adjustment. On August 16, 1999, the court held a hearing on the parties’ cross
motions for summary judgment, and on November 18, 1999, Judge Timothy R. Hanson

granted summary judgment for the City."”

had sold the home.

'* No evidence was submitted by the Owners to show that they were using the properties
for short-term rentals when the new ordinance went into effect in 1998. Para. 11, Sandy
Bd. of Adj. Findings of Fact and Conclusions, R. at 240.

'*R. at 240.

""R. at 446.



A summary of the procedural history is set out below in table form showing the

Owners’ four properties.'®

PROCEDURAL HISTORY
1975 E. 472 1456 E. | 9255 S.
Alla East | Longdale | Maison
EVENT Panna 9400 | Drive” | Drive
South
Made a Subject of City’s March 1996 Cease and Desist Order v 4 4 No
Subject of the Aug. 1996 Bd. of Adj. Decision v v 4 4
Appealed Bd. of Adj. decision to 3™ Dist Court v v v No
Subject of the 1996 3™ Dist. Court Case v v v No
Appealed to Utah Court of Appeals (1996 Case) No No No No
Property Sold to Different Owner v
1998 Bd of Adj. Application for Nonconforming Use 4 4 No v
Subject of 1998 3™ Dist. Court Petition for Review v v No v
Appealed to Utah Court of Appeals v v | No v
SUMMARY OF ARGUMENT

Owners did not appeal the adverse decisions with respect to all three of their

properties. They didn’t appeal the decision of the Sandy Board of Adjustment in 1996 with

respect to the Maison Drive property. Later they did not appeal the 1996 district court

'8 The dark bar indicates the point at which the Petitioners stopped appealing each

property.

' This property was not the subject of the 1998 Board of Adjustment proceedings, was
not appealed to the District Court, and is not involved in this case, as shown by the
graying of the column. It is shown here because it was involved in the 1996 Board of

Adjustment and district court proceedings.




decision with respect to their other two homes located at 1875 East Alla Panna Way and
472 East 9400South. Collateral estoppel now precludes them from relitigating these cases.

The Property Owners maintain that the 1998 decision of the Utah Court of Appeals
in Brown v. Sandy City Board of Adjustment,™® another home ski rental case, precludes
application of collateral estoppel to them, because it is an intervening change in law. In
fact, there was no law established on this interpretation of Sandy’s ordinances; Brown was a
case of first impression. It was not, therefore a change in law, as the Owners claim. The
Collinses should have appealed the former district court case if they believed it was
incorrect. The rule is well established that where a party has foregone an available appeal,
an intervening court decision will not allow the resurrection of the same issue in a
subsequent suit. The Property Owners have not cited any authority to the contrary. Any
other rule would allow the endless relitigation of cases by dissatisfied parties.

The applicant for a nonconforming use bears the burden of showing he is entitled to
it , and that he was using the properties as short-term rentals on the date the zoning
ordinance prohibiting such use became effective. There is no evidence of a substantial
short-term rental use at any time on any of these parcels at any time, much less in 1998
when the new ordinance became effective. The Property Owners relied solely on the
intervening decision in Brown argue for the nonconforming use status for their properties,
and the Notice and Order from the City’s zoning enforcement officer, asserting that these

alone are sufficient to establish their use.

2 957 P.2d 207



The Notice and Order is too slender a thread on which to carry a nonconforming
use: it doesn’t refer to the Maison Drive property at all. It did refer to the other two
properties, but says nothing about the historical inception date, nature, or scope of any such
uses sufficient to show any pattern or scope of use prior to the time they stopped using the
properties. The rule in most jurisdictions in the United States is that substantial operations
are needed to establish a nonconforming use; not only must there have been some actual
nonconforming operations, but these must have been substantial in quantity. The Owners
expected the Board, the trial court, and now this court to accept their illogical assumption
that because a zoning officer believed in 1996 that they were renting some of their homes,
that this is sufficient to demonstrate that they would have such a use in 1998 when the
zoning ordinances were changed to disallow such use. There was no evidence to support
this position.

ARGUMENT

I. THE OWNERS’ CLAIMS ARE PRECLUDED
BY COLLATERAL ESTOPPEL

Utah recognizes two branches of res judicata, namely claim preclusion and issue
preclusion, more properly called collateral estoppel,”'each of which promotes the important
judicial policy of preventing parties from relitigating a claim or issue.”> In order for the
relitigation of an issue to be barred in another action, four requirements must be met:

First, the issue in both cases must be identical. Second, the judgment must be final
with respect to that issue. Third, the issue must have been fully, fairly, and

2! Madsen v. Borthick, 769 P.2d 245 (Utah 1988)
2 Office of Recovery Serv. v. V.G.P., 845 P.2d 944 (Ct. App. 1992)
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competently litigated in the first action. Fourth, the party who is precluded from
litigating the issue must be either a party to the first action or a privy of a party.”

A. The Essential Issue in the 1996 Collins District Court Case And The
1998 District Court Case Was the Same.

The central issue in Owners’ first (1996) appeal to the Board of Adjustment™,
and in the appeal which followed to the district court” was whether the Property Owners’
short-term rentals were lawful.”® The legality of the Owners’ short-term rentals was also
essential to their subsequent application for legal nonconforming use status in 1998.

The Owners maintain that issues in the 1996 and 1998 cases are different because
the issue in the latter case was whether the Owners were entitled to a nonconforming use.
They avoid the fact that to qualify for a nonconforming use, the applicant must show that
the use was legally established and continued before the enactment or effective date of the

restrictive legislation.”” When the Owners failed to appeal the Board of Adjustment and the

2 Madsen, id., at 247

** The Application to Bd. of Adj. clearly states that the issue is the alleged error in
interpreting the City’s ordinances. June 27, 1996 letter from Franklin L. Slaugh to Sandy
City Bd. of Adj. at 1, R. at 162. See also Amended Complaint §6, R. at 175.

> The central issue in the 1996 district court case was the interpretation of the City’s
ordinances to prohibit short-term rentals. Amended Complaint, ] 7, 10, R. at 175, 176.
Plaintiffs also raised the claim in the appeal to district court that the City’s ordinances
were unconstitutionally vague, Amended Complaint, §8, R. at 175. But, under the "same
evidence" test, causes of action asserting different theories of recovery may be considered
the same for res judicata purposes if the same operative facts give rise to the assertions.
See American Estate Management Corp. v. International Investment and Development
Corp., 986 P.2d 765 (Ut. App. 1999) (A claim is an operative set of facts which may give
rise to different legal theories.) The assertion of different theories does not prevent the
application of res judicata. Zabel v. Cohn, 283 Ill. app. 3d, 1043, 1049, 670 N.E.2d 877,
881 (1996)

%6 See Amended Complaint, 1] 4-7 R. at 175.

27 See Young, 1 Anderson’s American Law of Zoning (4" ed.) §6.11; See also §15-24-
2, Rev. Ord. of Sandy City which requires that a use must be lawfully existing at the time

9



district court decisions, their uses were finally adjudged illegal. The Collinses could not
validly come before the Board of Adjustment in 1998 and claim, as they did, that they had
a legal nonconforming use when the contrary had already been finally adjudicated with
respect to those homes. "The applicability of collateral estoppel does not depend upon
whether the claims for relief are the same in both cases: what is critical is whether the issue
that was actually litigated in the first suit was essential to resolution of that suit and is the
same factual issue as that raised in the second suit."*®

B. Finality.

1. 9255 Maison Drive Property. The Board of Adjustment decision in the 1996
case with respect to the 9255 Maison Drive home became final when the Owners did not
appeal to the decision on the legality of the short-term rentals as to that property to the
Third District Court.”® Collateral estoppel applies not only to court decisions, but also to
those of administrative bodies.*

2. 1975 E. Alla Panna Way and 472 East 9400 South Homes. The summary
judgment issued in the 1996 Third District Court case was final with respect to the 1975 E.

Alla Panna Way and 472 East 9400 South homes inasmuch as it ended the controversy

of prohibitive ordinance.

28 Robertson v. Campbell, 674 P.2d 1226, 1230 (Utah 1983) (citing Searle Bros. v. Searle, 588
P.2d 689, 690-91 (Utah 1978)).

2 £10-9-708(3), U.C.A. (1999) (petition is barred unless filed within 30 days after the
Board of Adjustment decision.)

30 See Career Service Review Board v. Dept. of Corrections, 942 P.2d 933, 1997 UT
16073 at §28 (Utah 1997). "[T]he principles of res judicata apply to enforce repose when
an administrative agency has acted in a judicial capacity in an adversary proceeding to
resolve a controversy over legal rights and to apply a remedy," Salt Lake Citizens v.
Mountain States, 846 P.2d 1245, 1251, n.4 (Utah 1992)
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between the parties.”’ The summary judgment became a final order when not appealed
within 30 days®

C. Fully Litigated. Owners were represented by legal counsel, and had an
opportunity to raise all issues they wished in the first action.

D. Same Parties are Precluded. John and June Collins were the plaintiffs in

all the cases at issue.
All the requirements of issue preclusion are therefore met for each of the three
subject properties. A judgment which is not further appealed or remanded becomes a final

judgment on the merits.”> Once the time for appeal ran, the final judgment of the trial court

was res judicata.**

' See Salt Lake City Corp. v. Layton, 600 P.2d 538 (Utah 1979)

32 Rule 4(a),Utah Rules of Appellate Procedure (notice of appeal from trial court
judgment must be filed with the clerk of the trial court within 30 days) after entry of the
judgment).

3 See Sevy v. Security Title Co. of Southern Utah, 902 P2d 629, 1995 Utah LEXIS 50
(Utah 1995) ". . . [T]he court of appeals' decision . . . . was a final judgment on the merits.
The judgment was not further appealed or remanded, nor was it determined on the basis
of an unrelated procedural issue." 1995 Utah LEXIS 50 at 8. (Empbhasis supplied.)

Casa Grande Trust Company v. Superior Court for the County of Pinal, 444 P.2d 521, 8
Ariz. App. 163, 1968 Ariz. App. LEXIS 490 (Appealable trial court judgment is res
judicata and conclusive on the parties if no appeal is taken.)

3% C. Wright, Miller, and Cooper, Federal Practice and Procedure: Jurisdiction §4433, at
305, citing numerous U.S. Supreme Court and U.S. Court of Appeals cases. "Concededly
the judgment in the first suit would have been binding in the subsequent one if an appeal,
though available, had not been taken or perfected." U.S. v. Munsingwear, Inc., 71 S. Ct.,
104, 106, 340 U.S. 36, 39, 95 L.Ed. 36, 1950 U.S. LEXIS 1410, at 6. A litigant’s choice
not to continue to assert his rights after an intermediate court has ruled against him
concludes the litigation as effectively as if he had proceeded all the way through the
highest court available to him. Angel v. Bullington, 330 U.S. 183, 67 S.Ct 657, 91 L.Ed.
832 (1947). See State v. Clark, 913 P.2d 360 (Utah App. 1996) (Upon failure of criminal
defendant to perfect an appeal by filing a brief, or by petition for rehearing, the dismissal
of the appeal became an adjudication on the merits which thereafter barred the defendant
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E. An Intervening Decision by a Higher Court_Does Not Revive a

Claim Once Finally Decided Where a Party Made No Effort to

Appeal the Earlier Decision

The res judicata consequences of a final unappealed judgment on the merits are
not altered by the fact that the judgment may have been wrong or rested on a legal principle
subsequently overruled in another case. ** The established rule is that preclusion cannot be
defeated by electing to forgo an available opportunity to appeal.’® A judgment in a prior
suit will be binding in subsequent actions if an available appeal is not taken or perfected.”’
In Ackerman v. U.S.®, in a case where the petitioner had not appealed a denaturalization

judgment against him in his own case because he felt it was not worth the expense, and then

later moved to vacate the judgment after the denaturalization judgment of his brother-in-

under the doctrine of res judicata from subsequently challenging his sentence on the same
legal basis.) See also Career Service Review Board v. Utah, 942 P.2d 933, (Utah 1997)
(Dept. of Corrections failed to appeal an order of the Utah Career Service Review Board,
by which it became final, thus precluding the district court from considering the issues
decided by the Board in its order.)

3% Federated Dept. Stores v. Moitie, 452 U.S. 394, 101 S.Ct. 2424, 69 L.Ed.2d 103
(1981); see also Piacitelli v. Southern Utah State College (final order is res judicata and
binding on parties where not appealed and not reversed on appeal, citing Federated Dept.
Stores); Office of Recovery Services v. V.G.P., 845 P.2d 946 (Ut. App. 1992)(nonappealed
trial court judgment barred by claim preclusion in paternity case ); Copperstate Thrift &
Loan v. Bruno, 735 P.2d 387 (Ut. App. 1987)(issue preclusion prevents relitigation of
final order bankruptcy court even though that decision may have been incorrect).

36 C. Wright, Miller and Cooper, Federal Practice and Procedure: Jurisdiction §4433.
"Many cases establish the rule that once the time for appeal has run, a final judgment of a
trial court or an intermediate appellate court is res judicata without regard to the fact that
appeal might have been taken to a higher court." Id.

Y U.S. v. Munsingwear, Inc., 340 U.S. 36, 39, 71 S.Ct. 104, 106, 95 L.Ed. 36 (1950); see
also Angel v. Bullington, 330 U.S. 183, 189, 67 S.Ct. 657, 661, 91 L.Ed.832
(1947)(failure to continue to assert one’s rights after an intermediate appellate court has
ruled against a party concludes the litigation as effectively as if he had proceeded with his
appeal through the highest court available)

3% 34 1U.S. 193, 71 S.Ct, 209, 95 L.Ed.207 (1950)
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law was reversed in an identical case, the Supreme Court held that further appeal was
barred by res judicata where he had not pursued his own ap;‘)eal.39

The Property Owners made a choice not to appeal, and they cannot be relieved of
such a choice because hindsight seems to indicate to him that his decision not to appeal was
probably wrong. There must be an end to litigation someday, and a court will not relieve a
party from a free calculated, deliberate choice to forego appeal.*

A change in the judicial view of applicable law after final judgment is not a
sufficient basis for vacating a judgment entered before the change in law by a higher court,
where parties neglected to perfect their appeal.*!

Owners’ citations of authority in their brief on the issue of whether intervening
changes in law act as an exception to issue preclusion where a prior judgment exists are
either inapplicable, because they involve change in fact, or intervening legislative changes
of law, or a change in an already existing judicial decision. The instant case involved none
of these. There were no intervening changes of fact, nor a change in legislation which
would have allowed the use in question. Nor was there was a change in judicial decision,

because no appellate court had yet ruled on the issue of whether Sandy City’s ordinances

3 See also Ellis v. Whittaker, 10 Kan.App.2d 676, 709 P.2d 991 (1985) (Motion to set
aside judgment because of subsequent change in court decisions properly denied where
party chose not to appeal in first case), Cruickshank & Co. v. Dutuchess Shipping Co.,
Ltd., 805 F.2d 465 (1986)

% Id. 34 U.S. at 198, 71 S. Ct. at 211, Lubben v. Selective Service System Local Bd. No.
27,453 F.2d 645, 651, 652 (1% Cir. 1972)

“! Title v. U.S., 263 F.2d 28, 30, 31 (9" Cir. 1959)
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prohibited short-term rentals until Brown. This was a matter of first impression when the
Owners took it to the district court.

Owners cite dicta from State Farm Mutual Automobile Insurance Co. v. Duel "
for the general rule that res judicata is no defense where between the time of the first
judgment and the second there has been an intervening decision or change in law altering
the situation. A review of the authorities cited in the case do not support the Owners’
position, however. Community Hospital v. Sullivan®, also cited by Owners, involved an
intervening legislative change as well as a change in facts, and so is inapplicable to this case
on both counts.

The intervening event in Farrow v. Brown®, was a change in the factual situation
underlying the first judgment: the road easement which had been decided in the first action

was no longer passable because of a change in the course of creek by which the road ran.

2 1945 S.Ct.178,324 U.S. 154, 65 S. Ct. 573, 89 L. Ed. 812, reh. den. 324 U.S. 887, 65
S.Ct. 856, 89 L.Ed. 1436
* The Duel case cites a 1925 treatise, Freeman on Judgments, §713, which deals only
with the effect of intervening legislative acts between the time of the first and second
judgments where res judicata is raised as a bar in the second case, and is therefore
inapplicable to the present case. A copy of §713 from the treatise is attached hereto as Tab
3. None of the cases cited in Duel dealt with a claim of res judicata or collateral estoppel
where a party failed to pursue an available appeal in the first case. Those cases deal with
intervening changes in fact, or involved appeals of the prior cases, or dealt with
intervening state decision involving ongoing income tax obligations, which is a special
situation where res judicata concerns arise. Even if they were on point, the later cases of
Ackerman and other Supreme Court cases cited herein would supercede or overrule the
cases cited in Duel.

* 986 F.2d 357 (10th Cir.1993).

4 873 S.W.2d 918 (Mo.App. 1994)
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The court ruled that such a change in underlying facts after the first judgment would be an
appropriate exception to the bar of the issue preclusion.

Board of Education v. Village of Northbrook*® dealt not with collateral estoppel, for
which it is cited in Owner’s brief, but with the claim preclusion branch of res judicata, and
therefore doesn’t support the point they are trying to establish - that collateral estoppel
doesn’t apply where the facts or law have substantially changed.*’” The court discussed in
the opinion changes of facts and legislation as possibilities that might bar res judicata, but
said they didn’t apply to that case.”® The court pointed out, moreover, that plaintiff-
appellant Board of Education did not appeal the trial court’s ruling in the first case in
affirming the lower court’s determination that res judicata barred the second action.*’

In Statler v. Catalano, 293 1l1. App. 3d 483, 691 N.E.2d 384 (1997), cited by the
Owners, the court ruled that a change of law by the Illinois Supreme Court after the first
judgment was rendered on whether a landowner’s right to use a lake partially on his
property extended to the entire lake, including that part which is not above his property.
But in Statler I’°, the earlier case, the plaintiffs appealed the matter as far as they could to
assert their claim on the issue of their right to use the entire lake: they appealed from the

trial to the appellate court, and then from the appellate court to the Illinois Supreme Court

4 295 I11.App.3d 909, 692 N.E.2d 1278, 230 Ill.Dec. 112 (1ll.App. 1998)

*7 While the case does not use the term "claim preclusion”, the language used throughout
in discussing the tests and effects of res judicata ("bar", the same evidence and transaction
tests, for instance) clearly apply only to that branch of res judicata.

“ Id. at 1284

“ Id. at 1281

0167 1. App.3d, 118 IIl. Dec. 283, 521 N.E.2d 565 (1988), cert den. 1221 111.2d 595
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where their appeal was denied. The plaintiffs in that case did not simply let their appeal
lapse as have the Collinses in the present case. In Statler I, unlike in the present case, there
was an existing court decision contrary to plaintiff’s position in the first case , so that the
intervening decision by the Illinois Supreme Court was a change in existing law which
formed the basis for allowing the second case to proceed under that exception to res
judicata. There were no written appellate decisions until the plaintiffs in the Brown case
took up their appeal, and so there was no "change in law" - Brown was, of course, the first
appellate court decision on the point.*!

The Restatement of Judgments, Second, says, on the changed conditions rule,*
which allows, in certain instances, that a judgment be set aside or modified [set out here by
footnote the entire Sec. 73],

The rule has been construed as also apply to a situation where a

subsequent judicial decision changes the law that was applied in
reaching an earlier judgment, but this seems a misinterpretation of the

> The Illinois Supreme Court case which changed the law on whether an owner of part
of a private lake had a right to the use of the entire lake, Beacham v. Lake Zurich Property
Owners Assn., 123 111. 2d 227, 527 N.E.2d 154, 122 I11. Dec. 14 (1988), was the basis for
denying the res judicata effect of Statler I, Id. In Beacham the court said that the issue on
the right of a private owner to use the entire lake was one of first impression. The Illinois
Supreme Court had, however, denied the appeal of Plaintiffs in Statler I, therefore
confirming the decision of the Illinois Court of Appeals whose decision was therefore the
law of the state on the issue of use of a lake until Beacham.
52§ 73. Changed Conditions

Subject to the limitations stated in § 74, a judgment may be set aside or

modified if:

(1) The judgment was subject to modification by its own terms or by applicable

law, and events have occurred subsequent to the judgment that warrant

modification of the contemplated kind; or

(2) There has been such a substantial change in the circumstances that giving

continued effect to the judgment is unjust.
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rule and a very unsound policy. If it were adopted it is not clear why
all judgments rendered on the basis of a particulat interpretation of the

law should not be reopened when the interpretation is substantially
changed.”

Owners request that the interests in repose and reliance upon judgments be thrown out
simply because other litigants who expended the time and effort to pursue an appeal, had
the Court of Appeals clarify the law. The Owners’ position overlooks the effect that such a
change would have on those who have relied upon the decisions at earlier stages on these
properties - the homeowner who would have sold to move away from a home where
different transient tenants were there every week and might have sold in a favorable market
and didn’t; or the family which bought a home near one of these ski houses based on the
earlier unappealed decisions of the Board of Adjustment and Court of Appeals. As Wright,
Miller and Cooper say in their treatise on civil procedure on the problems of expanding the
exceptions to res judicata based on intervening changes of law or fact, "If issue preclusion
is to mean anything, such reliance should be protected."* Property rights are one of the areas
where the interests in reliance and repose are particularly compelling, and where the protections of
issue preclusion should be maintained.*

Justice Harlan of the U.S. Supreme Court said that the object for which civil courts

have been established in our society is to secure the peace and repose of the community by

53 Restatement of Judgments, Second §73, Comment (b) at 200

54 C.Wright, Miller, and Cooper, Federal Practice and Procedure, §4425 at 252.

55 When ... title to real property is at issue, the need for finality is at its apex."
American Estate Management Corp. v. International Investment and Development Corp.,
986 P.2d 765 (Ut. App. 1999); See Farrell v. Brown, 729 P.2d 1090, 1093 (Idaho Ct.
App. 1986); 18 Charles Alan Wright, et al., Federal Practice and Procedure § 4408, at 65
(1981); C. Wright, Miller and Cooper, Federal Practice and Procedure §4425 at 252.
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the settlement of matters which can be determined by judicial administration, and that the
enforcement of judgments is essential to the maintenance of social order.*® But for such
enforcement, the assistance of the courts would not be sought in resolving disputes.”’ One
of the central objectives of our modern system of civil procedure is putting an end to
litigation by according finality to judgments.®® The established rule is that preclusion
cannot be defeated by electing to forgo an available opportunity to appeal.” Once the time
for appeal has run, a judgment is res judicata without regard to the fact that an appeal might
have been taken to a higher court.”
II. THE APPELLANTS HAVE NOT SHOWN THAT THEY
QUALIFY FOR A NONCONFORMING USE ON ANY
OF THE PROPERTIES
Sandy City enacted an ordinance on nonconforming uses under authority granted

by the State legislature®’. The ordinance grants authority to the Board of Adjustment to

determine nonconforming uses® 1In order to establish a nonconforming use, the person

5;6 Southern Pacific R.R.v. U.S.,168 U.S. 1, 48, 18 S.Ct. 18, 27, 42 L.Ed. 355 (1897)

Id.
58 Marcus, Redish, Sherman, Civil Procedure: A Modern Approach (2™ ed.) at 1091 Each
branch promotes the important judicial policy of preventing parties from relitigating a
claim or issue.
ZZ C. Wright, Miller and Cooper, Federal Practice and Procedure §4433 at 305

Id.
6! "The legislative body may provide in any zoning ordinance or amendment for: (a) the
establishment, restoration, reconstruction, extension, alteration, expansion, or substitution
of nonconforming uses upon the terms and conditions set orth in the zoning ordinance."
U.C.A,, §10-9-408(2)(a). "The Board of Adjustment shall make determinations regarding
the existence, expansion, or modification of a nonconforming use." §15-5-5, Rev. Ord. of
Sandy City (R.0.S.C.)
62 "The legislative body may provide in any zoning ordinance or amendment for: (a) the
establishment, restoration, reconstruction, extension, alteration, expansion, or substitution
of nonconforming uses upon the terms and conditions set orth in the zoning ordinance."
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applying for a nonconforming use must show that the use existed at the time of the
enactment of ordinance prohibiting the activity; ® that the use was in effect on the date of
the adoption of the zoning restriction which made the use nonconforming.* The applicant
for a nonconforming use must do more than just show that the use at issue existed at some
time prior to the enactment of the restrictive ordinance: the use must have existed on the
day when the ordinance took effect.® If the use was not in existence on the date in
question, then the claimed use is not protected.®

The public policy cited in court decisions and in municipal ordinances, whether

explicitly stated or not, is to restrict and eventually eliminate nonconforming uses.*’

U.C.A,, §10-9-408(2)(a). "The Board of Adjustment shall make determinations regarding
the existence, expansion, or modification of a nonconforming use." §15-5-5, Rev. Ord. of
Sandy City (R.O0.S.C.)

% City ordinances define a nonconforming use as a "use which lawfully occupied a
building or land at the time this Code became effective and which does not now conform
with the use regulations. §15-2-2, R.0.S.C. See Young, Anderson’s American Law of
Zoning, (4™ ed.) §6.10. See Williams, 44 American Land Planning Law, §110.01 (Rev.
1986) and cases cited therein.

% Young, Anderson’s American Law of Zoning, (4" ed.) §6.10. See Williams, 44
American Land Planning Law, §110.01 (Rev. 1986) and cases cited therein.

85 Ashley v. Bedford, 160 Ind. App. 634, 312 NE2d 863 (1974), Lipsitz v. City of
Baltimore, 150 A.2d 259 (Md. App. 1959) (evidence not sufficient to show that the
property had been occupied by five families on the critical date.)

% 1 K. Young, Anderson’s American Law of Zoning, (4™ ed.) §6.10

67 "t is the purpose of these regulations to control and gradually eliminate those uses of
land or buildings, which although legal at the time of their establishment, do not now
conform to the use regulations of the district within which they are situated. . . This
Chapter is also established to control and gradually eliminate sites and lots which were
legal at the time of their establishment, but no longer meet the regulations of the district
within they are located." Section 15-24-1, R.0.S.C. Nonconforming uses should be
restricted, decreased, and eventually eliminated. 1. K.Young, Anderson’s American Law
of Zoning, (4" ed.) §6.07 at 501. "The spirit of zoning ordinances always has been and
still is to diminish and decease nonconforming uses. . . and to that end municipalities have
employed various approved regulatory methods. . ." Hoffman v. Kinealy, 389 S.W.2d 745
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Nonconforming uses limit the effectiveness of land use controls and are partially
responsible for the blight which has infected many urban areas.®® Municipal attorneys,”
urban planners,” and law review commentators’' agree that nonconforming uses imperil the
success of community plans and injure property values.

A. There is No Substantial Evidence that a Short-term Use Even Existed.

The Property Owners claim they used the subject properties for short-term rentals in
1996, and discontinued their use only because they were served with a cease and desist
order that year.”” The Order” states in pertinent part as follows:

Dear Mr. Collins:

I have determined that you are operating a business, a transitory lodging
facility at the above referenced location. This letter is to notify you that doing
so is a violation of the Sandy City Business License ordinance Section 5-1-1
and the Land Development code, chapter 15-7. Each day of operation may be
a separate violation.

(Mo. 1965). The ultimate purpose of zoning is gradually to eliminate nonconforming
uses. Wilson v. Edgar, 64 Cal. App. 654,222 P 623 (1923). "Nonconforming uses are a
thorn in the side of proper zoning and should not be perpetuated any longer than
necessary. The policy of zoning is to abolish nonconforming uses as speedily as justice
will permit." Windham v. Sprague, 219 A.2d 548 (Me. 1966).

% 1 K. Young, Anderson’s American Law of Zoning (4" ed.) §6.02 at 485

5 Messer, Nonconforming Uses, Municipalities and the Law in Action (1951), at 347.

0 1 ewis, A New Zoning Plan for the District of Columbia (1956), at 12

" Young, "Regulation and Removal of Nonconforming Uses," 12 Western Reserve L. R.
at 681 (1961); Comment, 7 Baylor L. R. 73 (1955); Comment, 102 University of Penn.
L.R. 91 (1953); "Summary of Utah Law: Land Use, Zoning and Eminent Domain,"
B.Y.U. J. of Legal Studies, 151 (1979)

72 Brief of Appellant’s at 14.

 Tabno. 1, R. at 155.
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The Owners did not introduce any evidence of nonconforming use before the Board of
Adjustment, except for the Order.”* Rather, the Owners say simply that "it is undisputed
that the [Owners] would have continued to use their properties as short-term rental units
had the cease and desist order not been served upon them on March 26, 1996."” In fact,
the City and the Board do dispute this issue. There is no evidence of a substantial short-
term rental use at any time on any of these parcels. The Notice and Order was only directed
to two of the three subject homes.”

More importantly, the Notice and Order fails to establish the historical inception
date, nature, or extent of any prior use of the properties.. The Order only mentioned the
properties at 1875 East Alla Panna Way, 472 East 9400 South, and1456 East Longdale

Drive: The property at 9255 South Maison Drive was the address to which the order was

* The City’s attorney sent letters to counsel for Appellants before the 1998 Board of
Adjustment hearing explaining that they bore the burden of demonstrating that they were
entitled to the nonconforming use, and needed to submit evidence that they were entitled
to the nonconforming use with respect to each parcel of Letter of November 4, 1998 from
Steven C. Osborn to Franklin L. Slaugh. Tab no. 5; R. at213.; see also Letter of
September 29, 1998 from Steven C. Osborn to Franklin L. Slaugh. Tab no. 4; R. at 212.
> Brief of Appellants at 15.

76 The Notice and Order only refers to the homes at Alla Panna Way and 9400 South. It
was sent to John Collins at his address at Maison Drive, but that home was not the subject
of the Notice and Order. Appellants admit that the Maison Drive home was not covered
by the Cease and Desist Order, but claim that because it was the subject of the (1996)
Board of Adjustment hearing along with the other homes, the Board’s ruling was intended
to apply to it as well. Brief of Appellants at 14. The 1996 Board ruling was on the issue
of whether the City’s ordinances as written prohibited short-term rentals; it was not a
nonconforming use hearing. Even if it had been, Appellant has pointed to no specific
evidence adduced at that hearing about actual use of the Maison Drive property as a ski
rental.
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sent, but was not the subject of the Order.” Appellants have not identified any evidence in
the record showing that the Maison Drive property was used for short-term rentals at any
time. On the contrary, the Minutes for the Board of Adjustment hearing on November 12,
1998, state as follows: "Paul Harris, 9225 South Maison, lives next to another of the
subject houses owned by Mr. Collins. He has lived in his home continuously since Mr.
Collins owned the property. To his knowledge, the renters in the house had longer leases,
possibly nine months to a year."” This testimony was not rebutted.

The cease and desist order only stated that the zoning officer had determined that the
owners were operating a business, a transitory lodging facility, without a license and in
violation of the City’s business license ordinance and the land development code:” it said
nothing about the historical inception date, nature, or scope of any such uses. The rule in
most jurisdictions in the United States is that substantial operations are needed to establish a
nonconforming use; not only must there have been some actual nonconforming operations,

but these must have been substantial in quantity.® Because the Property Owners . failed to

"7 The Appellants apparently lived at the Maison Drive home when the 1996 Cease and
Desist Order was issued, inasmuch as that is where the document was sent. Appellants
then sought a Board of Adjustment ruling on the Maison Drive parcel along with the
other three homes on the legality of short-term rentals, perhaps hoping they might begin
renting that home as a ski rental along with the three others they owned.

8 Nov. 12, 1998 Bd. of Adj. Minutes at 6, Tab 7.

" Notice and Order to John Collins from Nolan Isom, March 26, 1996, Tab 1, R. at 155.
8 N. Williams, 44 American Land Planning Law §110.03. Township of Fruitport v.
Baxter, 6 Mich App 283, 148 NW2d 888 (1967)(moving several truckloads of used auto
parts onto premises for storage prior to the ordinance passage was not sufficient),

O Rourke v. Teeters, 63 Cal App 2d 349, 146 P.2d 983 (1944) (display room for<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>