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JURISDICTION OF THE COURT OF APPEALS

This Court has jurisdiction of these Petitions for Review pursuant to Article §, §3
of the Utah Constitution; Utah Code Ann., §§35A-4-508(8)(a), 78A-4-103, 63G-4-403;

and Rule 14 of the Rules of Appellate Procedure.

ISSUES PRESENTED FOR REVIEW

Was the Workforce Appeals Board's decision to deny unemployment insurance
benefits to the Claimants reasonable, rational, and supported by substantial evidence?

Did the Workforce Appeals Board err in finding the Claimants were discharged
with just cause?

Did the Workforce Appeals Board err in not considering photographic evidence
discovered and submitted after the hearings before the Administrative Law Judges?

Did the Workforce Appeals Board err in excluding testimony from Claimant

Record's additional witness?

STANDARD OF REVIEW

The question of whether the Employer had just cause to terminate the Claimants is
a mixed question of law and fact under the Utah Administrative Procedures Act.
Johnson v. Department of Employment Sec., 782 P.2d 965, 968 (Utah Ct. App. 1989).

"When we review an agency's application of the law to a particular set of facts, we give a



degree of deference to the agency." Autoliv ASP, Inc. v. Department of Workforce Servs.,
2001 UT App 198, &16 (quotations and citations omitted). "Accordingly, we will not
disturb the Board's application of law to its factual findings unless its determination

exceeds the bounds of rcasonableness and rationality." Johnson, 782 P.2d at 968.

STATUTES AND REGULATORY PROVISIONS AT ISSUE

The statutes and rules which are determinative in this matter are set forth verbatim

in Addendum A, and include the following:

§35A-4-508(8), Utah Code Annotated
§63G-4-403, Utah Code Annotated
§78A-4-103, Utah Code Annotated
R994-405-202, Utah Administrative Code
R994-405-305(2), Utah Administrative Code

STATEMENT OF THE CASE

A. Nature of the Case, Course of Proceedings, and Disposition Below.

This is an appeal from two unemployment compensation decisions by the
Workforce Appeals Board ("Board") of the Utah Department of Workforce Services
("Department”). The Petitioners/Claimants were discharged from their employment for

involvement in the same incident. The facts in both cases are identical and each



Petitioner testified at the hearing of the other. In addition, both Claimants are represented
by the same attorney. This court consolidated the two cases at the request of the parties.

The Claimants, Ms. Tanner and Mr. Record, filed claims for unemployment
insurance benefits after being terminated {rom employment with the Employer.
Decisions were issued by Department representatives denying unemployment insurance
benefits, finding the Claimants were discharged for just cause.

Each Claimant separately appealed the Department's decision to Administrative
Law Judges ("ALJ") who, after holding an evidentiary hearing for each Claimant, upheld
the Department decisions. The Claimants appealed separately to the Workforce Appeals
Board. The Board unanimously upheld the decisions of the ALJs for each Claimant. The
Claimants then each filed a Petition for Review seeking reversal of the Board's decisions.
On stipulated motion of counsel, this court ordered the cases be consolidated. Therefore,
this responsive brief will address the Petitions of both Claimants.
B. Statement of the Facts.

The Board supplements and corrects the Claimants' Statements of the Facts as
follows:

Mr. Record worked for the Employer as a leading information system
administrator for 14 years. (Record. R. 029: 32-40). Mr. Record’s employment was

terminated on February 22, 2010. (Record, R. 031:34-41).



Ms. Tanner worked for the Employer for 17 years, most recently as a leading
supervisor. (Tanner, R. 088: 1-3). Ms. Tanner was terminated from her job on
February 22, 2010. (Tanner, R. 088: 13-14).

On February 19, 2010, the Claimants met each other in an unused file room at
work during working hours. (Record, R. 071: 1-8; Tanner, R. 090:37-44; 091: 1-7). The
room contained empty shelves and was, for the most part, a large unused room. (Record,
R. 19; 035: 34-35: 045: 38-41; 044: 28-31). The door to the room remained open while
the Claimants were inside; however, the room was very dark with only a dim security
light at the entrance. (Record, R. 035: 41-44; 036: 1-2; 044: 28-31; 048: 34-36). A co-
worker entered the room to blow her nose. (Record, R. 044: 13-15). When she entered
she heard a noise in the room and turned on the lights to see what was making the noise.
(Record, R. 044: 15). The co-worker witnessed Ms. Tanner sitting on Mr. Record's lap.
(Record, R. 044: 33-36). She testified she then saw the Claimants jump up and pull their
pants up. (Record, R. 044: 15-16, 36-37, Tanner, R. 078: 9-10). The co-worker then left
the room but stood outside in a hallway waiting for the Claimants to exit so she could
accurately identify them. (Record, R. 044: 16-22).

The co-worker reported the incident to her manager. (Record, R. 045: 9-16). The
manager then informed the executive vice president, Mr. Hinds, who in turn informed the
human resources department. (Record, R. 030: 31-36). Mr. Hinds questioned the
Claimants regarding the incident. (Record, R. 054: 40-44; 055: 1-2; 055: 37-39). The

Claimants both admitted to being in the file room together on that day. (Record, R. 055:



17-22; 056: 1-3). Ms. Tanner admitted to her supervisor that her behavior was
inappropriate. (Record, R. 056: 3). Later, during the hearing with the ALJ, Ms. Tanner
denied having admitted the behavior was inappropriate. (Tanner, R. 112: 16). When
asked during the hearing if he thought "it could look bad, or inappropriate, to be in a
darker room . . . alone with Ms. Tanner," Mr. Record testified "it obviously didn't enter
my thinking when we agreed to meet there," (Record, R. 075: 7-13).

The Claimants had been given several warnings their behavior towards each other
was inappropriate. The first warning was issued in September 2009. (Record, R. 032: 18-
21; Tanner R. 011, 051: 4-7). The Employer received complaints from employees and
managers the Claimants spent too much time together behind closed doors and acted
inappropriately toward each other while at work. (Tanner, R. 050: 31-44; 050: 7-44, 045:
19-44; 046: 1-26; 047: 19-30; 090 23-35; Record, R. 032: 25-44; 033: 1-3, 17-22, 29-44;
034: 3-21; 075: 24-37). The Claimants were instructed to "manage the perception” of
their relationship while at work and ensure their behavior did not create an uncomfortable
working environment for others. (Record, R. 034: 30-37; Tanner R. 051: 9-15).

The Claimants were issued a second formal warning in November 2009, when the
objectionable conduct continued. (Tanner, R. 010; 046: 30-32; Record, 010; 033: 17-25)
The warning was based on complaints the Claimants "continue to meet behind closed
doors" and Mr. Record had "been seen on his cell phone excessively which [the

supervisor] determines as personal calls." The warning continued: "We continue to



believe that both employees have not made necessary changes in their working
relationship and appear to dismiss our directive." (Tanner, R. 010, Record, R, 010).

Mr. Record alleges he did nothing inappropriate by meeting in the empty dark file
room. (Record, R. 070: 38-40). Both Claimants allege they discussed work while in the
room and did nothing else. (Record, R. 073: 36-42; Tanner, R. 090: 37-44; 091: 1-7).
Mr. Record testified they used the dark unused file room to hide their meeting in an effort
to manage the perception of their relationship as instructed by their superiors. (Record,
R. 073: 1-2). Ms. Tanner claims they used the file room because she was meditating
there while on break and Mr. Record interrupted her to discuss busiﬁess matters. (Tanner,
R. 090: 37-44; 091: 1-19).

The Claimants acquired photographic evidence of the file room in question.
(Record, R. 154; 158; 132-134; Tanner, R. 135). The Claimants presented this as new
evidence to the Board on appeal from the ALJs' decisions.

The Claimants asked the Board to consider and admit this new evidence on appeal.
(Record, R. 107-127; Tanner, R. 127-131). The Board refused to accept or consider the
evidence. (Record, R. 144-145). The Claimants assert the photographs show there is a
lack of visibility in the file room. (Tanner, R. 128-129; Record, R. 132). The Claimants
allege this lack of visibility made it impossible for the witness to clearly see if the

Claimants were undressed in the file room. (Tanner, R. 128-129; Record, R. 132).



SUMMARY OF ARGUMENTS

The Board correctly determined the Employer had just cause to discharge the
Claimants based on substantial evidence in the record. Because the Employer had just
cause to discharge the Claimants, the Claimants are ineligible for benefits. The Board's
decisions to deny benefits were reasonable and rational and supported by substantial
evidence in the record. The Petitions for Review should be denied.

In their Petitions for Review, the Claimants rely on the photographic evidence
submitted after the hearings before the ALJs. The Claimants believe the photographic
evidence is sufficient to warrant a reversal of the Board’s decisions. This evidence was
available and accessible prior to the ALJ hearings, and as such, the Claimants had a
responsibility to present the evidence at that time. The Claimants failed to present this
evidence at the hearing and it was therefore not admitted on appeal to the Board. New
evidence is only admitted on appeal if the circumstances surrounding the evidence are
unusual or extraordinary and the evidence was not reasonably available and accessible at
the time of the hearing. The Claimants offered no compelling arguments to show their
circumstances were unusual or extraordinary. The evidence was available and accessible
at the time of the hearing.

Mr. Record sought to call an additional witness during his hearing before the ALJ.

He made a proffer of the testimony of his witness and the ALJ ruled the testimony would



not be relevant or have any probative value. Mr. Record has not shown the testimony of
the witness was relevant to the issue of just cause.
The Claimants failed to marshal the evidence to show the Board's decision is not

supported by substantial evidence.

ARGUMENT

POINT I

THERE IS SUBSTANTIAL EVIDENCE IN THE
RECORD TO SUPPORT THE BOARD'S DECISIONS.

Two different ALJs heard the evidence presented by the Claimants and found the
Employer sustained its burden of proof in showing just cause for the discharges. Those
findings are based on competent and substantial evidence in the records, including the
testimony of the Claimants and the Employer's witnesses.

This court defined "substantial evidence" in Grace Drilling Co. v. Board of
Review, 776 P.2d 63 (Utah Ct. App. 1989) holding that:

[ulnder the UAPA, it is clear that the Board's findings of fact will be

affirmed only if they arc "supported by substantial evidence when viewed in
light of the whole record before the court." Utah Code Ann. §64-46b-

16(4)(g) (1988). . ..

Substantial evidence is "more than a mere ‘scintilla’ of evidence . . .
though ‘something less than the weight of the evidence." “Substantial
evidence is ‘such relevant evidence as a reasonable mind might accept as

adequate to support a conclusion." . . .



In applying the "substantial cvidence test," we review the "whole
record" before the court, and this revicw is distinguishable "from both a de
novo review and the ‘any competent evidence' standard of review.". . . It is
also important to note that the ‘whole record test' necessarily requires that a
party challenging the Board's findings of fact must marshal all of the
evidence supporting the findings and show that despite the supporting facts,
and in light of the conflicting or contradictory evidence, the findings are not
supported by substantial evidence. /d. at 67, 68. [citations omitted]

In V-1 Oil Co. v. Department of Envtl. Quality, 904 P.2d 214 (Utah Ct App. 1995),
this court held an appellate court

will not substitute its judgment as between two reasonably conflicting

views, even though [it| may have come to a different conclusion had the

casc come before [it] for dc novo review. /d. at 216.

In V-1 Oil Co. v. Division of Envtl. Response & Remediation, 962 P.2d 93 (Utah
Ct. App. 1998), the court held:

It is the province of the Board, not appellate courts, to resolve conflicting

evidence, and where inconsistent inferences can be drawn from the same

evidence, it is for the Board to draw the inferences. /d. at 95.

The trier of fact is the appropriate entity to make determinations regarding
credibility and those determinations should not be disturbed on appeal short of clear
evidence of abuse. As this court has held: "It is for the administrative agency, and not
this court, to choose between conflicting facts." Salt Lake City Corp. v. Department of
Emp. Sec., 657 P.2d 1312, 1312 (Utah, 1982). The correct issue before the court is

whether the ALJs' findings, as adopted by the Board, are supported by substantial

evidence in the record



As this court held in Grace supra:

We defer to the Board's assessment of conflicting evidence. We are in no

position to second guess the detailed findings of the ALJ which were

adopted by the Board. It is not our role to judge the relative credibility of
witnesses. "In undertaking such a review, this court will not substitute its
judgement as between two reasonably conflicting views, even though we

may have come to a different conclusion had the case come before us for de

novo review. (Citation omitted). "It is the province of the Board, not

appellate courts, to resolve conflicting evidence, and where inconsistent

inferences be drawn from the same evidence, it is for the Board to draw the
inferences.  (Citations omitted).  Albertsons, Inc. v. Department of

Employment Sec.. 854 P.2d 570, 575 (Utah Ct. App. 1993).

The finders of fact in this case were the ALJs, who had the opportunity to
participate in the hearings and question the claimants and the Employer's witnesses. The
ALJs found the Employer's witnesses more credible than the Claimants. There is
substantial evidence in the record to support the ALJs' credibility determination and it
should not be disturbed. The Employer offered credible testimony from a co-worker who
witnessed the Claimants in the file room in a state of undress. Both ALJs found the co-
worker's testimony to be credible when weighed against the self-serving testimony of the
Claimants. Even if, as the Claimants allege. the co-worker could not see who was in the
file room or their state of dress, the Claimants admit they were in a dimly lit file room,
"hidden" behind several shelving units, after having been told not to have any non work
related contact with each other at the work place. So, even if the co-worker had not been

found credible, the Claimants conduct was sufficient to support a finding of just cause

under these circumstances.

10



POINT II

THE EMPLOYER HAD JUST CAUSE TO DISCHARGE THE
CLAIMANTS.

A Claimant is not eligible for uncmployment benefits if discharged for just cause
as defined in Utah Admin. Code R994-405-202. In establishing whether a Claimant was
discharged for just cause, the employer has the burden of proving: (1) the Claimant's
culpability, (2) his or her knowledge of expected conduct, and (3) that the offending
conduct was within the claimant's control. Sec Bhatia v. Department of Employment Sec.,
834 P.2d 574, 577 (Utah App. 1992). The employer must establish each of the three
elements in order for the Board to deny benefits. /d. at 577. The Employer here
successfully proved all three elements.

A. The Employer proved the element of culpability.

In order to demonstrate the element of culpability, the Employer must show the
conduct causing the discharge is so serious continuing the employment relationship
would jeopardize the Employer's rightful interests. Utah Admin. Code R994-405-202(1).
Here, the Employer proved its rightful interests were jeopardized by the Claimants'
inappropriate behavior. The Employer received multiple complaints from other
employees regarding the Claimants’ behavior.  Their behavior was obviously
objectionable to those who made complaints. The Claimants met in a dark, unused file
room alone during work hours. The Claimants were partially undressed. The Claimants

disregarded the Employer's previous counsel to keep a professional relationship with each

11



other and to manage the perception that others may have of their relationship. The
Employer's rightful interests were jeopardized by this inappropriate behavior.

Other employees complained of the perceived relationship between the Claimants.
An employer has the right to regulate activities in the workplace and prohibit conduct that
may be offensive to other employees or make other employees uncomfortable. The
conduct was harmful enough to prove the culpability prong of the just cause test.

B. The Employer proved the element of knowledge.

In order to prove knowledge, the Iimployer must show the Claimants had
knowledge of the conduct the Employer expected.

The Claimants were counseled in September 2009 to manage the perception others
had of their relationship in order to avoid creating an uncomfortable work environment.
The Claimants were further warned in November 2009 because the objectionable conduct
had continued after the September warning. Both Claimants were told to refrain from
personal interaction with each other during work time. The Claimants knew, or should
have known, that being alone together in a dark unused file room during work hours in a
state of partial undress was inappropriate behavior the Employer had previously
counseled against. The knowledge prong was proved.

C. The Employer proved the element of control.

In order to prove the clement of control, the Employer must show the conduct

causing the discharge was within the Claimants' control.

12



The Claimants both had complete control over whether or not to meet in an
unused, dimly lit file room during working hours. The Claimants could have chosen to
follow the Employer's instructions to avoid inappropriate interaction with one another
while at work. They were not forced to meet in the file room; they had other options.
They could have discussed their business matters over the telephone or through email.
They failed to do so. The control element was proved.

The Board reasonably and rationally found the Employer established all three
elements for just cause. Therc is substantial evidence in the record to support the finding

of just cause, the decision is entitled to deference, and should be upheld.

POINT HI

THE BOARD CORRECTLY REFUSED TO ADMIT THE
CLAIMANTS' NEW EVIDENCE ON APPEAL.

The Board will not consider new evidence on appeal absent a showing of unusual
or extraordinary circumstances, particularly if the evidence was reasonably available or
accessible at the time of the hearing before the ALLJ. Madson v. Department of Workforce
Services, 2010 UT App 286 (Utah App. 2010) See also Utah Admin. Code R994-405-
305(2).

The Claimants argue the circumstances in this case are unusual and therefore, new
evidence should have been allowed on appeal. The Claimants allege the photographic

evidence was not "available or accessible" before the ALJ hearing because the evidence

13



simply did not exist at that time. Further, they claim it was not reasonable to suggest the
Claimants should have foreseen the need for photographic evidence because there was no
way for the Claimants to know witnesses would testify concerning the visibility in the
room. Lastly, they claim the Employer likely would not have allowed the Claimants
access to the room to take pictures for the hearing.

The Claimants were each informed of the requirement to present all evidence at
the hearings with the ALJs. Both of the Claimants received an appeals brochure that
thoroughly explained the appeals process. (Record, R. 140). In the brochure, the
Claimants were instructed to present all evidence at their hearing before the ALJ (Record,
R. 140; Tanner, R. 143). They were informed further review and decisions on appeal
would be limited solely to the evidence introduced at the hearing. (Record, R. 140;
Tanner, R. 143) Thus, the Claimants knew or should have known they needed to present
all relevant evidence at the hearings before the ALJs if they wanted the evidence to be
admitted and considered on appeal.

The Claimants allege the photographic evidence was not "available or accessible"
before the hearings because the photographs did not exist at that time. This argument is
not compelling. It is the Claimants' responsibility to gather whatever relevant evidence
they need and present that evidence to the ALJs. The appeals brochures that were sent to
the Claimants plainly instructed them to "take time to prepare for your hearing. . . Obtain
documents that help prove your facts and provide them to the ALJ and opposing party. . .

Prepare all evidence." (Record, R. 140, Tanner, R. 143). The fact the photographs did

14



not exist prior to the hearing does not in turn make the evidence unavailable or
unaccessible. The Claimants, in an effort to "prepare all evidence," could have
reasonably taken the time to photograph the file room prior to the hearing. The burden of
taking a photograph is relatively low. The ALJs, the Board, and the Employer should not
have to incur additional expense in time and money to rehear a case in order to facilitate a
Claimant's failure to timely obtain "available and accessible" evidence.

The Claimants argue they did not obtain the evidence before the hearing because
they could not have foreseen the need for photographic evidence. They claim they didn’t
know witnesses would testify concerning the visibility in the room. This argument is
unavailing. The Claimants were instructed to prepare all evidence that might be relevant
to their case. The Claimants knew they were found alone together in a dimly lit unused
file room by a co-worker. They admit they were in the room together and they knew they
had been secn by the co-worker. Ms. Tanner admitted to having seen the co-worker and
therefore knew where the co-worker was standing. The Claimants received copies of the
Employer's exhibits at least one week prior to the hearing. The exhibits clearly show the
Employer was relying on the statements of the co-worker and the Claimants should have
realized this co-worker would testify about seeing them in the room. The Claimants
could have reasonably foreseen testimony regarding the visibility of the room was likely.
As such, the Claimants had sufficient notice they should submit timely evidence

concerning the visibility in the room.

15



The Claimants argue they would not have been allowed access to the room to take
the photograph since they were no longer employed at the location. The Claimants,
however, did not present any cvidence or even argue they tried to gain access to the room
prior to the hearing or they werc denied access by the Employer. Nor did the Claimants
apply to the ALJs for assistance in obtaining the evidence. In fact, the Claimants did not
mention anything during the hearings regarding possible photographic evidence of the file
room. Contemplating an Employer may hinder a Claimant's access to evidence does not
in fact make the denial of access true. If thc Employer had in fact denied access to the
Claimants then the Claimants might successfully argue their circumstances were unusual
and they could not obtain the evidence before the hearing. In that situation, the Board
would likely allow the new evidence on appeal, had the new evidence been relevant. The
Employer here, however, did not in fact deny access to the Claimants. The Claimants did
not even ask for admittance in the first place.

The Claimants should not be allowed more time to gain evidence because they
failed to meet the requirements for the hearing. This practice would make the
Department's requirement to present all relevant evidence at the hearing meaningless.
Further, new evidence on appeal denies the Employer's witnesses the opportunity to
evaluate the evidence and state whether the photographss accurately represent the room at
the time of the incident. lastly, the Claimants did not prove their circumstances were
sufficiently unusual or extraordinary. The photographic evidence was reasonably

available and accessible prior to the ALJ hearings.
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In Grace Drilling Co. v. Board of Review, 776 P.2d 63 (Utah, 1989) the claimant,
Mr. Goodale, was discharged for allegedly testing positive for marijuana. Grace failed to
provide the test results at the hearing before the ALJ providing only hearsay testimony
about the test results. The ALJ told Grace the record would be kept open for a period of
time to allow Grace to submit the test results. Grace later notified the ALJ it would not
provide the test results due to confidentiality concerns. Grace did provide the test results
to the Board of Review on appeal but the Board refused to consider the evidence or
reopen the hearing. In upholding the Board's decision in that case, this court held:

. it is undisputed that Mr. Goodale was discharged solely because he
tested positive for illegal drugs while on duty. It reasonably follows that the
test results were crucial to Grace Drilling's burden of establishing that Mr.
Goodale was discharged for "just cause.". . .

In short, the test results were clearly available at the time of the hearing and
the Board so noted. The Board declined to consider the test results stating to
do so would have deprived Mr. Goodale of the opportunity to rebut or
cross-examine. We agree. FElementary fairness in unemployment
compensation adjudications includes a party's right to see adverse evidence
and be afforded an opportunity to rebut such evidence. Grace Drilling
argues that Mr. Goodale could be given an opportunity to challenge the
results if the matter were merely remanded to the appeal referee to take
additional evidence. However, we do not believe granting parties "three
bites at the apple” is consonant with efficient administrative procedure.
Grace Drilling had ample opportunity to present its case and failed to meet
its burden. We hold the Board did not abuse its discretion in refusing to
consider the test results. [citations omitted]

In this case, it is undisputed the Claimants were discharged because they were seen
together in the file room. As in Grace, it reasonably follows that evidence about the co-

worker's ability to see the Claimants was critical to their case. The photographs could
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have been taken prior to the hearing and made available at the time of the hearing. To
admit the photographs at the Board level would deprive the Employer of the opportunity
to rebut or cross-examine. "Elementary fairness in unemployment compensation
adjudications includes a party's right to see adverse evidence and be afforded an
opportunity to rebut such evidence." Grace supra. The Board properly refused to

consider the Claimant's new evidence on appeal in this case as should this court.

POINT IV

THE BOARD CORRECTLY FOUND THE NEW EVIDENCE, IF ADMITTED,
WOULD NOT HAVE CHANGED THE OUTCOME OF THE DECISIONS.

The Claimants arguc the Board erred in finding the photographic evidence would
not change the outcome of the case. The Claimants allege the photos are clear and strong
enough evidence to warrant a reversal of the Board's decisions. They assert the photos
prove the witness could not see the Claimants in the file room. The photos allegedly have
Mr. Record sitting in the same place in the file room as he was on the day in question.
(Record, R. 132). Mr. Record is not visible in the photos through the bookshelves.
(Record, R. 133-134). The Claimants argue since he does not show up in the photos the
co-worker clearly could not sce the Claimants through the bookshelves.

The Board correctly found the photographic evidence, if admitted, would not have
changed the outcome of the decision. The co-worker testified she could see the
Claimants through the shelving. The ALJs and the Board both found the co-worker's

testimony to be credible. 'Thus, cven if the photos had been considered on appeal, the
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Board still would have given more weight to the co-worker's credible testimony that she
saw the Claimants partially unclothed in the unused file room. Further, the Claimant, Ms.
Tanner, testified she could see the co-worker through the shelving. (Tanner, R. 097: 9-
41). It is logical to assume if Ms. Tanner could see the co-worker through the shelving
then the co-worker could see Ms. Tanner and Mr. Record as well.

The Claimants allege this logic is flawed. The Claimants suggest a person X can
see through an opening such as a crack or a peephole to view an entire person Y on the
other side, but that person Y cannot then see person X.

Here, however, we are not dealing with a peephole or a crack in which visibility is
limited to a small opening from a larger object, like a door or a cave wall. The room in
question is a large unused file room with empty shelves. The vantage point from one end
of the room to the other is relatively the same as opposed to person X standing behind a
door looking through a peephole at somecone who is in a different room altogether.

In addition, the photograph captures a view of the room from one fixed point. A
person who is trying to see through shelving to the other side of a room is not likely to
keep his or her eyes and head at one fixed point. A person who is trying to look at
something will likely duck the head slightly so as to obtain a better view. When the co-
worker heard the noisc in the file room, she {lipped on the lights to see who was making
the noise. (Record. R. 044: 13-23). It is highly probable when she flipped the lights on,

she maneuvered her head to a point where she could see clearly through the shelves.
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The Claimants also object to the credibility determination made by the ALJs and
adopted by the Board. That credibility finding determined the co-worker's testimony was
more credible than the testimony of the Claimants. Each party to a hearing comes
forward with a different perception of the facts. It is the duty 