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JURISDICTIONAL STATEMENT

The Utah Court of Appeals has junsdiction i tus matter pursuant to Utah Code
AN S 8- 203 01996).

STATEMENT OF ISSUES

Issue |
Sub-lIssue A
Were the tral court’s findings of fact and conclusions of law although not
spectfically entitled as such. regarding defendant’s misrepresentations of hus retirement
account and disability income. adequate soas o prevent remand when the record is
replete with evidence upon which the court relied in making its decisions?
Sub-Issue B
Was the trial court’ s omission of specitic findings of fact with respect to its
aceeptance of plamtf s answers o defendants firstdiscovery request. s retusal to
modify defendant’s alimony oblication. and ity award of attorney fees o plaintitt
neelieible soas o prevent remand when the record s replete with evidence upon which
the court relied i making 1ts decisions?
Issue 11
Did the triad court properhy arant pluntft’s request that the answers to detendant’s
iest discovery request be aceepted by the court, although not filed within thirty days of

service. when party attornevs had acreed answers were not due during settlement



negotiaiions”!

Fssue HI

Was the trial court’s opmion that defendant had mesrepresented the value of his
retirement account during stiputation negotiations a sufticient change in circunistances so
as o Justily awarding plainud? one-hall ol the additional retirement dishuesement?

Issue 1V

Was the wial court”s opinton that defendant had misrepresented the possibihity of
his receiving future disability income during stipulation negotiations a sulficient change
I clreumstances so as o justity awarding plaintft $6.000 in alimony?

Issue ¥

Diud the triat court properly refuse to modily defendant’s alimony oblication when
he Tailed o prove that plamnttt did ner have need of the amount of aiimony she was
receiving, that she was able 1o support herselt. and that he did not have the ability o
provide support?

Issue V]

Wis the trial court's fadure to tollow Rule 4-501¢11(B) in the granting of
protective order a nen-issie when coniphance or nonconpliance with the rule would not
have atfected the outcome 1n the case”?

Issue VI

[s defendants argument concerning his motion for partial summary judgment a




ner-cose when the record s vord of ansy evidencee that a notiee to submit was filed or that
ajudgment on the motion was ever entered by the court?
Issue VI
Did the trral court properly award attorney fees o plaintff when its decision was
hused upon evidenee mthe record that plainut? had o fnancial need for attornes tees. that
defendant had the ability to pav, and that the reguested award was reasonable?

DETERMNATIVE RULES

Rule 9. Pleading special matters. states in pertinent part:

cho Frawd. nisiahe, condition of the mied. tnoall averments ot traud or mistake. the
circumstanees constituting frand or nustake shall be stated with pacticulariny. Malice.
intent. knowledee. and other condition of mind ot a person mav he averred eeneraliy.
Liah ROCive P9,

Rule 36, Request for admission, states in pertinent part:

o Reguest for Admission,

CLEA party may serve upon any other party a wintten reguest for the
admission. for purpose of the pending ucuon only. of the trath of any muatters within the
scope of Rule 26cby set forth in the reguiest that relawe o statements or opiniens ol fact or
ol the application of Taw to fuctoineluding the cenaineness of anv documents deseribed in
the request. The request for admission shall contan o notice advising the party o whaom
tire request s niades that pursuant to Rule 360 the matters shall be decmed adoed unless
said request s responded o within 30 davs atter serviee of the request or within such
shorter or fonger time as the court may allow

c 2 Bach matter of which an admission i~ requested shall be separately sel
fortih. Fhe muatter s adnutted unlessowithon thirn davs alter service ot the request, or
within such shorter or Tonger times ws the court may allow. the party to whom the request
is directed serves upon the party reguesting the admission aowritien answer or ohjection
addressed to the matters signed by the party or by his attorney. but. unless the court
shortens the tme. o defendant shadl not be required to serve answers o objections hetore
the exprration of 45 days after service of the summons and complamt upon him.

iho Litect of admission. Any muadter admitted under this rele s conclusively




established unless the court on motion permits withdrawal or amendment of the
adimission. Subject to the provisions of Rule 16 governing amendment ol o pretrial order,
the court may permit withdrawal or amendment when the presentation of the merits of the
action will be subserved thereby and the party who obtained the admission fuils o satisfy
the court that withdrawal o - amendrent will prejudice hin in maintaining his action or
detense on the merits. Utah RO Civ, PO 36cac by, cac 20, (ho,

Rule 32, Findings by the court, states in pertinent part:

() Effect. Inall actons tried upon the facts without a jury or with an advisory
jury. the court shall find the facts specially and state separately its conclusions of Law
thereon. and judgment shall be entered pursuant to Rule S8A . Requests for findings of
dre not necessary lor purposes of review. Findings ol fact. whether based on oral or
documentary evidence. shall not be set aside unless elearly erroncous, and due regard
shall be given (o the opportunity of the trial court to judge the credibility of the witnesses.
- Aewallbe sufficientif the findines of fact and conclusions of Taw are stated orally and
recorded i open court follewing the close of the evidencee or appear in an opinion or
memorandum of decision filed by the court. . .

() Waiver of findings of fact and conclusions of faw. Lxcepl in actions for
divorce. fmdings of fact and conclusions of Taw may be waived by the partios (0 an issue
of fact. .. Ul ROCive P32 o,

Rule 4-301. Motions, states in pertinent part:

(DY Novice o sabiit for decivion. Upon the expirations of the five-day period
to hile w reply memoranduni, either party may notily the clerk o submit the matier to court
tor decision. The notification shall be in the form ol a separate written pleading and
captioned "Notice to Submit for Decision.™ The notilication shall contain a certificate of
matlmg o all parties. I neiher party liles o notice. the motion will not be submitted for
decision. Crah R Tuds Administraten 4 301¢ iy

STATEMENT QF THIS CASE

[ Nature of the Case.

This s anappeal from the wial court’s modilication of o decree of divoree,

1. Course ol the Proceedings.

Plamtft filed o Venficd Complaint of Divorce on April 18, 1997, (R, 5217y The




parties exectted aowritten stipulation regarding the ssues of thewr divoree, (R0 23-36, 40-
o The courtentered a Decree of Diverce on May 2101997 (RO62-76H0

Plamutt filed a Verified Pettion to Modity Decree of Divorce o August. 1997
(RT79-590 Detendant also tiled o pettion o modily the deeree on JTanuars 7. 19980 (R
[24-90 He also filed an amendment. (R 163-70.

Trial was conducted on both petitions on January 140 1999 The court entered un

“Orrder Moditving Decree of Divorce™ on November 220 1999 (R, 485-8))

I11. Disposition in the Court Below,

The fmal order moditving the decree of divoree states in part:

“Having tully reviewed the evidence presented at the January 140 1999 Beneh
Trialand having heard supplemental arguments and recerved supplemental
motions and memorandac the Court tinds that @ substantal change in
crreumstances has occurred since the issuance of the Mav 21, 1997 Pecree of
Divorce namely that i substunual change has occurred in the reported fimancid
circumstances and place of residence of the parties. and that the former Decree
wits hased on misrepresentations made by Defendant regardine his finances.”™ (R
FNS-N)

The court s order also admitted the answers to defendant's fiest discovery request.
CROAST0E T turther avwarded plamatt S6.000 above the original alimony award hecatse ot
previoushv undisclosed disability mcome received by defendant: S24. 353350, halt ot the
SN0V A previoushy unreported by defendant from s retirement program: and Seosoo

tor atterney fees and costs associated with the bringing ot the penton o moditv, (R 486-

A



STATEMENT OF THE FACTS

Plaintifl and defendant were married on November 1 19730 (R 17, They had
trve children. two of whom have been adults during the time period relevant th these
proceedmgs. (Ko 16, During the marriage. defendant acquired a degree as a medical

doctor. and ebtuned hicensure in Idaho, (R, 14-15)

In carly 1997, plamuff left the parties” home in [daho with the three minor children

and relocated (o Cedar City. Utah. (R, 14 Defendant became depressed, terminated his
cmplovment as i physician in Idaho and relocated o Southern Utah to be near his
children (RO 1200 A decree of divoree was Tater entered on Mav 21, 1997, (R 02-76.3

The parties were awarded joint Tegal custody ot the children. with plaintift heing
designated the primary custodian and defendant being awarded statutory visitation. (R.
73-50 The child support and alimony obbeations were “subject to judicial review .t
any time. without the necessity of alleging and establishing any substantial change of
matertal circumstances..” (R.72 30

Prior to the divorce. settlemens discussions were held in which defendant was
unrepresented by counsel. (RUS210) Rptre, Tr. Pod:5-23,9:1-22 (Jan. 14, 1999).
Defendunt was notttied by plaintift™s counsel. Willard Bishop ¢*Bishop™ s that in order o
reach a settfement it was essential Tor Bishop to have @ comprehensive picture of the
parties” fmancial circumstances. (R.5321.) Rpu Tr. Po9:2-70 Throughout the comrse of

the marrrage. plainuft had not been well-informed of the details of the couple’s fances.

0




CRCS2T Rptr Tre PO 1925, 20:0-30 Defendant was intormed that Bishop intended 1o go

through a formal discovery process in which all of the information regarding the couple’™s

fiances would be in put writing under oath. (RCS210 Rpwe, Tr. PL9:S-70 0701 1-16.
Expressing his desire 1o resolve matters quickly and Keep attorney fees minimal.

defendant persuaded Bishop to negotiate the settlement and prepare the decree of divoree

on the same dav. (RS20 Rptr, Tro PL8:23-25.9:1-16, 16:7-13. 17:10-16. Defendant
indicated his willingness to answer questions truthfully and provide accurate and
comprehensive information regarding the parties™ finances in order to avoid formal
discovery. (R.S21.) Rptr. Tr. P.9:7-11. 17:13-16.

A mecting was held on Mayv 2. 1997. in which Bishop. plaintif! and defendant
were present. (RO321) Rpur. Tro Po9:14-180 Defendant was (old that both Bishop and
plaiuff were relving entirely on him to furnish complete and accurate financial
information. (R.521.) Rptr. Tr. P 17:17-19. 19:11-25.20:1-12, 29:13-20. 30:5-11.
During this discussion, the couple’s finances were examined in depth. (R, 5321y Rpur. Tr.
P. 9:19-21. Based strictly on defendant’s verbal representations of the parties™ financial
circumstances. the parties then stipulated to the terms of a decree of divorce. (R, 23-30.)
(R, 5210 Rptr. Tr, PO T7:5-190 19:11-25,2001-12.

At the time of the scttlement negotiations, defendant remained unemploved due to

his depression, (R, 33.) However. plaintift had been informed that defendant had a

significant disability insurance policy. (R.521. Rptr. Tr. Po10:5-8. In order to




determine 1f the defendant had a source of income from which child support and alimony
could be paid. Bishop questioned defendant concerning disability income. (R, 321
Rpur.Tr. Pob4i18-25.15:1-20. 82:5-22, 83:7-21.

Defendant represented to plaintdt and Bishop that he had made application for
disability payments. but had been turned down. (R.88-9.521.) Rptr. Tr. P. 10:9-11.
14:21-24.29:3-7. 82:11-12. Bishop testified that defendant said it would not make any
difference it he reapplied because he had been told he was never going 1o qualify. (R,
521 Rpte. Tro P 14:24-2515:1-10. He said he would have (o borrow money from
Family or elsewhere to pay child support until he was emploved. (R. 73, 521) Rpur. Tr.
PoT3:9-15.83:11-17. Defendant testified that at the time the divoree decree wes entered,
there was no anticipation that he would receive disability income, (R. 521) Rptr. Tr. P,
83:7-10.

Based on his representations that he had no income, nor did he contemplate
having any, other than through eventual employment, delendant was ordered 10 pay
plaintiff $900 per month in child support. (R. 73.) Once employed as a surgeon and/or
physician. deferdant was to increase child support payments to $1.500 per month. and
begin alimony payments of $1.500 per month, (K. 72-3.)

In June of 1997, defendant’s disability application was in tact approved. (R. 498.)
Def. Ex. #06. He began receiving payments of $5.000 per month. retroactive to May of

1997 and through February of 1998, (R. 498, 521.) Defl. Ex. #6. Rpir. Tr. P 86:2-6.




Detendant did not inform plaintif! that he was receiving disability paviments. (RU3210
Rptr. Tr. P 8s:14-17.

Addinonally. during the settlement discussions referred to above, defendant was
asked about the value of his retrement account. (R.3210) Rpur, Tr, PL18:20-23. He
represented the retirement account as between $12.000-$14.000. and said there would he
no further deposits. (RO87.521.) Rpue. Tre. Po19:1-30 81:18-23. Defendant made no
mention to Bishop or plainaft that his former emplover, Blackfoot Medical Clinic. held

annual board meetings in March or April 1n which it determined pension plan fund

|

o . . . . . , |
distributions basced on the previous year's income. (R, 521 Rptr. Tr. P 107:6:25. 108:1- |
|

|

\

Petendant did not have anv documentation to vertdy his retirement information.
but was again old that Bishop and plaimtitt were relving solelv on the accuraey of his
representations due to his preference to bypass formal discovery. (RU321.0 Rpue, Tr. P
[9:8-2520:1-12,25:15-21. Defendant maintained that he needed the entire $12.000-
ST4.000 in the account to pay the couple’s outstanding debts. including Chapter 13
bankruptey pavments of $3.500 per month, (R. 31,521 Rptr. Tr. P T17:13-18,
Plainttt supulated to award her interest in the retirement program to defendant based
strictly on his represented appraisal of S12.000-514.000, (R, 31, 87-5. 53211 Rpur. Tr. P

A:5-11. The value of the retirement account was in fuct $60.767.30-848 707,59 atier

carly withdrawal, (RO 498,321 Def. Exo#6. Rptr. Tr. P 86:16-24.




On August |1, 1997, plaintift filed a petition to modity the decree of divorce. (R.
79-89.). Among other things. she alleged that defendant™s representations concerning the
possibilities of receiving disabtlity income and additional retirement disbursements were
false. and that the former decree was based on such misrepresentations. (R, 87-0) She
requested that defendant’s disability income be apportioned cqually between the two or be
used as a basis to increase child support and alimony. and that she be awarded one-half of
the additional funds in the retirement account and attorney’s fees. (R, 82 .87.)

Detendant's first discovery request was filed on or about October 230 1997, (R.
LO1-T1.) A motion to compel discovery was served on plintiff on December 20 1997,
(R, 112-23.) Both Bishop and James M. Park (“"Park™). plaintuff™s former counsch.
maintain there was an understanding with defendant’s attorney, Sam Draper C'Draper™).
that an exiension of time to answer the discovery requests was granted until the parties
determined that o stipulation for settlement was not possible. (R, 413-16.) Draper
maintains he did not agree o such an extension. (R, 422}

On May 11, 1998, Park sent a fetter 1o Draper questioning defendant’s {iling of a
motion to compet when the parties were negotiating settlement, (R, 415-16.)  Draper did
not respond. (R.415-16.) The court issued the order compelling discovery on May 18,
1998, (R. 156-7.) Plamtiff filed answers (o the discovery request on July 13, 1998, (R.
4183 The determination that a stipulation for settiement was not possible was not made

until that ttime. (R. 415




]
N\

DPretendant filed a petton to modity the divoree deeree on January 20190980 (

124-90 In his amended petiton to modity . filed June 40 1998 defendant sought o reduce
his ulimeny obhigation. (R.T63-60 He claimed that although he was azam working as a
physician. he was making less money than he had forecasted. (RO 1630

On Octoher 7. 1998 defendant served a subpocena on the Bureau Muanager ol the
State of Utah™s Department ol Occupational & Protesstonal Licensimg o testutfy regarding
records created as part of an investigation into his apphlication for heensure. (R. 343-3)
The Division had clussified the records contained m s investigative files as “protected ”
>

(Ro 3490 The Diviston tiled a motion tor a protective order on October 220 190N (R

336-420) The courte stating that defendant had farfed 1o file any persuasive authority or
reasons o setaside the protected status of the Diviston”s records, erunted the order on
October 280 199N (R 3

On September 23, TOUS delendunt filed oo motion for partial summary judgment on
the tssues ot the renrement account and the disability mcome, (R 264500 Plaimutt
el filed aomemorandum i opposition ooschich defendant umely rephied, (RO 273800
The record s completely vord of any turther actien cither on the part of the detendant or
the plamtitt. No notce to submitwas ever tiled. and no written order wis entered.
Defendant nosw clinms that the moton was somehow denied.

A hench triad was held on Banoary T4 19990 (RS2 Testmony contrary 1o

defendant s request for admissions was allowed. subrect o defendant™s objection. 1R



S0y Rpte T PoTO==250 V1= 050 0 2:00-250 130125, 140 1-13 (dunuary 1=, 19900 The
court allowed plamtt! to file w memorandum supporting the clan that hier answers to
detendant’s discovery request be accepted by the courte (RUOAT17-190 Detendant was also
allowed o Hle a memorandum in opposition. (R.420-3))

The trial court then entered its "Order Moditving Decree of Divoree.™ (RL485-80

SUMMARY OIF ARGUMENT

The trial court entered sullicient findings of fact and conclusions of Taw 11118
order modifying the parties divorce decree with respect 1o the issues of defencant’s
disability income and additional retirement disbursements. It found that a substantial
change n circumstances had occurred in the reported financial circumistances of the
parties, and that the former decree of divoree was based on misrepresentations by the
defendant. Teconcluded that pluntf] was, therefores entitied to $6.000 additonal alimony
hall of defendant’s retircment program. Henee, remand is not necessary on these issues.

The tral court did not enter snecific findings of fact concerning s decisions 1o
aceept planul s answers o defendants first discovery request, i retusal to modily
defendant’s alimony obligation, and its award ot attorney fees o plainudt. Therelore.
pluntif does not object to remand on these issues.,

However: plamufl nraintains that the record provides ample evidence supporting
the trial court’s decisions with respect to all contested issues, and remand will not alier

the outcome in the case. Thus, plaintit! requests. n the interest of judicial cconomy. that



this Court exercise its power to weigh the evidence 1 the record and substitute s own
udement for that of the trial court. Due regard should be given to the opportunity of the
trial court to judge the credibility of the witnesses.

Detendant contends that because plaintift did not respend to discovery requests
within thirty days after service, the requests for admission were deemed admutted.
However. plaintift maintains there was a verbal agreement between party attorneys that

answers o discovery requests were not due untif such time as scttlement negotiations

hroke down. Because the answers 1o the discovery requests were served timely when it
was determined settlement wis not possible. they were never deemed admutied.
Theretore. the trial court did not allow plaintit to withdraw her answers 1o discovery
requests. it simply validated the verbal agreement between party atterneys and aceepted
her answers aecordingly.

The trial court appropriately awarded plamttt one-hall of defendant’s previously
undisclosed retirement account. ft found that defendant’™s misrepresentations amounted to
a substantial change in circumstances. and fraud was adequately plead and proven.

The trial court appropriately awarded plaintff an additional $6.000 in alimony due
1o defendant’s receipt of disability income. Again. it found that defendant had
misrepresented the possibility of receiving future disability imcome, This estabhished a

substantial change in circumstances and provided a compelting reasen to modity the

origimal decree.




The trial court properly refused to alter defendant’s alimony oblization. Defendant
fatled to prove plaintft did not have need of the amount of alimony she was receiving,
that she was able to support hersell, and that he did not have the ability to provide
support.

The triad court’s grant of a protective order to the Division of Occupationa! and
Professional Licensing did not affect the outcome in this case. The evidence defendant
sought from the Division could only have possibly helped him establish the threshold
issue of a substantial change in circumstances. However. defendant was also required to
prove plamttt’s lack of a need for support, her ability to support herself. or his inability
to pay. He failed to do so. Therefore, the trial court would have still refused 10 alter his
alimony obligation. and the grant of the protective order is a non-issue.

Defendant’s motion for partial summary judegment was never submitted for
decision. nor is there any evidence it was ever denied. Therefore. defendant’s motion for
partial summary judgment is a non-issue because this Courl is not in a position 1o review
a decision that was never made.

And. finally. the trial court acted properly when awarding attorney fees (o plaintiff,
Its decision was based upon evidence in the record that plaintiff ad a linancial need for
attorney fees, that defendant had the ability o pay, and that the requested award was

reasonable.




ARGUNMENT

[. A, The trial court entered sufficient findings of fact and conclusions of law with
respect to the issues of the retirement account and disability income.

Rule 32¢a) of the Utah Rules of Civil Procedure provides that “iin all actions tricd
upon the facts without a jury or with an advisory jury, the court shall tind the tucts
specialiy and state separately its conclusions of Taw thercon. .. 1t will be sutficient if the
findings of fact and conclusions of law are stated orally and recorded in open court
following the close of the evidence or appear in an opinion or memorandum of decision
filed by the court.”™ Utah R, Civ. P 321y, No oral findings of fact and conclusions of
law were recorded at the close of this bench trial.

AL Althoueh not specitically entitled as such. the trial court’ s order modityvine
the parties” decree of divorce includes findines of fact and conclusions ol

Although the trial court did not precisely entitle any portions of its written order to
read “Findings of Fact™ and/or “Conclusions of Law.” both were indeed included. In its
order to modity the decree of diverce. the trial court “found™ that a substantial change in
crreunstances had occurred i the reported financial circumstances of the parties. and that
the tormer decree of divoree wis based on misrepresentations made by the defendant, (R.
486-8.0 Speciticully. the court indicated that the misrepresentations referred o included
defendant’s previeusly undisclosed disability income and unrepoerted disbursements into
his retirenient account. (R.486.) These could certainly be construed as the trial courts

“tindings of fact.”

N




The court then separately “concluded.” among other things. that due to detendant’s
misrepresentations concerning his disability income and retirement account. the plaintitt
should be awarded $6.000 above the original alimony award. halt of detendant’s
retirement program. (R, 480-7.3 Again, although not precisely entitled as such. it s not a
streteh for this Court to construe these as the trial court’s “conclusions of Taw.” thus
{fulfilling the requirements of Rule 52(a).

B. Due revard should be ¢iven o the opportunity of the trial court 1o judece the
credibility of the witnesses.

Rule 52¢a) also provides that "[f]indings of fact. whether based on oral or
documentary evidence. shall not be set aside unless clearty erroncous, and due regard
shall be given to the opportunity of the trial court o judge the credibility of the

witnesses.” Utah R, Civ, P Rule 52¢a). In Wilson v. Wilson. the Supreme Court of Utah

concluded that ~[tlhe trial judece has considerable latitude of discretion 1 [equitable
divorce proceedings] and .. his judgment should not be changed lightly. and in fact. not at
all. unless it works such o manifest injustice or inequity as to dicate a clear abuse of
: . _ , . |
discretion.”™ 296 P.2d 977, 981 (Utah 1936). |
|
fn the this case. no such clear abuse of diseretion is present.. The record provides
ample testimony validating the court™s finding that defendant misrepresented his financial
situation during the scttlement negotiations which Ied up 1o the couple™s original
stipulation.

The trial court was presented with testimony that defendant was told he was being
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relied upon o el the trath ahout the couple’s finanaal sineation, (RS20 Rpus T P
PEol-T9o 19 =230 200 1-120 2900 3-200 A:5- 11 clang 119990 The record manifests
that detendant made representations that his application tor disability mconwe had been
demed. and that there wis no possibility he would recerve disability income i the futare.
OS2 Rptes Te PoT4:24- 25 I500- 100 Turthermore. the record contais testimony (o
estiblish that defendant musrepresented the possibility of future funds being disbursed
mto his retirenment secount. (ROS21T0 Rpures Tro P90 1-308 1018235

Although the record contains testimony e the contrary, due regard must be given

to the riad courts ability to judee the credibnliny of the witnesses. In Mineer v, Mineer.

the Supreme Court of Utah stated. 7oowe accord considerable deterence to the judgment
of the triad court and tnterpose oty own judement only where the evidence clearhy
preponderdtes to the contrary or the trial court abuses sty discretion or misapplios
principles of Taw 7 706 P2d 10600 TO62 11U tah TUSS).

When. as i ths case. 1t i~ evident from the record that the trial court had

substintial cvidence upon which to base s decisiens it is unreasonable toconclude that a

maniest impustice or megquity occurred so as o indicate a clear abuse of discretion. As

doctured in Wilson v Wilsons the triad courtUs judement should not be chuneed lightly.

206 P2d 977,951 (Utah 19560 And. whereas adequate Tindings of Tact and conclusions
of Taw were entered concerning detendant’'s misrepresentations of his retrement o[ssue

HI and dhsabilitv income thssue IV these issues do not require remand o substitute



Judement ot this Court.

(. Alternatively. this Court should weieh the evidence and substitute its own

dement for that of the tnal court.

Should this Court conclude that the trial court did not enter sulficient findings of
fact and conclusions of Taw so as o satsty Rube 320w of the Utah Rules of Civil
Procedure with respect to the rettrement account and disability income 1ssues. it has the
power to weieh the evidence and substitate its own judement tor that of the trral court.

Wilson v, Wilson, 296 P.2d 977981 (Ultah 19560, I this occurs. this Court should enter

findings supporting the order of the trial court due to the adequacy of the imfermation
contaned m the record and the ability of this Court (o deternmiine upon which tacts the
trial judee relied mentering his judgment.

I Montoya v, Montova. the Supreme Couart of Utah stated. fallthoueh this Court

has power inan equity case such as this to wergh the evidence and substilute our
Judgment tor that of the trial court. we deciine to do <o swhere we have no micans of
Arienving uponowlich facts the irial Judee refied i enering his judament.”™ 696 P24
FTOS 1195 (Uitaly TUSS) cemphasis addedy. The Court alse noted that the record wis
deficient in many critical aspects. L

cquity cases to make fidires or direct the trial court to make findings in accordunce with
the evidence where the record is suflicient. 33 P.2d 990 1001 (Uitah 19340, However.
the court found that the evidence nes the nature of the case were such that it should cither

I



muhe findimes o direct what findings should bemade, Td, The tal court had entered no
fnding to suppert its judgment. and the evidence clearly showed that the trial court's
order was erroncous, Fdo The case was remanded. 1d,

Unlike the case of Montova v Montova, the record inthe prosent case is not

deficient i enabling this Court to determine upon which facts the trial court relied in
cntering s judement. As referred to above, there s ample evidence i the record to
persuade this Court to enter findings of tfact and conclusions of law upholding the
tudement of the tnal court.

Fakewse, the present case cann be distuncarshed trom Parish v Parish in that there

s o evidence which elearfy shows the judement of the wrial court to be erroncous,
Theretore. should this Court not be persuaded that sufticient findines of fact and
conclustions of ew were mcluded i the rial court™s order. it should not require remand.
[nstead. this Court should substite s findings in accordance with the evidence
contamed mothe records agam accordine considerable deference (o the judement of the
Ul court.

1. B.  The record is replete with evidence to support the trial court’s decisions
regarding its acceptance of plaintiff™s answers to defendant’s first discovery
request, its refusal to modify defendant™s alimony obligation, and its award of
attorney s fees to plaintiff.

Although plamuft does notstrongly ehject (o this Court's remand of the three
above Issues cthe trial courts aceeptance of plamtt! s answers to defendant’s first

discovery request s retusal o modity detfendant’s alimony oblication. and s award of

4



attorney’s tees (o plamtf) tor entry of proper findings of fact. she s convineed 1t will not
alter the conclusions i this case. The record has ample supportive evideoce
demonstrate upon which facts the wad court relied i entering 1ts conclusions pertaming
o these issues.

AL The record supports the trial court’s decisions so as to prevent any abuse of

discretion.
Torepeat. “[thhe trial judge has considerable Lattude of diseretion in [equitable
divoree procecdings] and . his jude ment should not be changed lightlv, and in fact. not at
allunless 10 works such a manifest mjustice or inequity as to indicate a clear abuse of

discretion.” Wilson v, Wilson. 296 P.2d 977, 981 (Utah 193563, Where. as here. the

record contams satisfactory evidence to support the judge™s decision, there has plunly
heen no clear abuse of discretion,

I Fvidence supports the court s acceptance of the plaintiff™s answers 10
defendint’s Tirst discovery request.

The record contains the sworn affidavit of phintiffs former counsel, Bishop.
declarmg averbal agreement between he and defendant™s counsel. Draper. (R, 414 The
agreement was that during the partics” settlement negotiations, plaintft was granted an
mdefinite extension of time to respond o pendinge matters, including discovery requesis.
(Ro413-140

The record Turther contans the affidavit ol plaintilf™s subsequent counsel. Park.,

who states it had been his understanding that answers to the discovery reauesis would not

()




he required until the parties determined that @ stipulation for settlement was not possible.
(RO4T50 That determination was not made until the responses Tor discovery reguests
were filed. (il03150 This mtormation was included moplaintres memorundum in
support of plamtl s request that the answers o detendants fiest discovery reguest be
aceepted by the court, (ROA17-190

The trial court also considered detendunt s objection and memorandum n
opposition to plaintft™s request that the answers to defendant’s 11est discovery request be
aceepted by the courte (RO420-30 Based on all of the evidencee belore 1t the courl
convluded thut plamnuft™s answers were admitied o the court, (R 4800

2 Evidence supperts the court's refusal o modiiy detendant’s alimony
obligation.

The record contains evidence which demonstrates plantuft™s need tor alimony and
her mabtiny o support hersett. She was atending school Tall-time and was not working.
(RO20503210 Rpue T, PoA40:25 -3 tan. T4 19990 She was recenving Peli Grrants
and help trom others i order o mamtan herselt and her two children. (R 20500 She did
not luve any assets from which o borrow money o support heesell, (RO 32100 Rpus T,
Po40:8-240 1 defendant had pard the alimony of ST300 per month as required by the
Jivoree decree plamuft would not have had need of covernment or other assistanee. and
could hve properly supported herselt and two children Tiving with hero (R 2050

Detendant did not show his mabihity o provide support.. Althouch he claimed

his amended penmon o modity the decree of divorce that his gross monthly imeome wis



$7.000. his financial declaration showed that his gross income was S11.666.68 per month.
(R, 165,226 Fyven after deductions. defendant stated that his monthly s $7.53305 and
his debts and obligations S4.700, That Teaves a surplus of S2834.0350 Inadditon.
defondant estilied that at the time of ral he was making even more than hus fimancral
declaration had stated due to animerease 1o his practice. (RUS2 10y Rpu. Tro P19,
Thus. detendant did not present evidence to show that he could not meet the alimony
obligation.
3. Evidence supports the courCs award ol attorney Tees to plainuft,

Firste there s evidence which demonstrates plantit!s financiad need for an award
ol attorney feese Attnal, planGf! was asked il she had the funds 1o pay the legal fees she
had meurred as aresult of these proceedings. (ROS210 Kpu Tr Po0:3-7,0 She
answered that she did note (RS2 Rpue, Tr. Po40:80 She was notswerking at all
because she was attending school full-time. (RC5210) Rpu. T Po40:25 410:1-30 She did
not have any assets from which to borrow to pav attorney fees. (RS2 10y Rpee e P
40:9-24.

Scecond, there 1s evidence that defendant had the abality to pay attorney fees. His
STOSS INCOMe wWas i exeess ol ST1O66.68 per month. (RC2260 532100 Rpte, Tro P97 -
5. He stated i has financial declaration that his debts and obligations totaled S4.700.
(R.226.)

And third. the requested award is reasonable. Nothing s saed i the record or in

0




any alfrdavit cluming that the fees requested were unreasonable o amount.

1. This Court shoubd weieh the evidence and substitute s own judement for
that of the trial court,

Therelores i the interest of judicial cconomive this Court shoald weigh the
cvidence and enter adequate findings based on the evidenee contained in the record. Such
nndings should therefore include: Ty oa finding that the party attorneys had @ verbal
agreement to allow discovery requests o remain unanswered ontil settlement negotiations
broke down, fin support of the trial court's aceeptance of plaintiti™s answers to
detendant™s first discovery request]: 2y a findmyge that the trial court’s retusal to modits
detendant’s alimony obligation was based on the financal condition and needs of the
plaintitt, her ability to support hersell. and the ability of defendant to provide support; and
A tinding that the wial court™s decision o award attorney fees was based upon evidencee
of the plunt s financial need tor attorney fees. the abtlity of the defendant o pay. and
the reasonableness ol the requested award.

I1. The trial court properly granted plaintift™s request that the answers to
defendant’s first discovery request be accepted by the court because they
were never deemed admitted due to an agreement between party attorneys,
Detendant contends the request tor admisstons should be deemed admitted becatse

phuntith s answers were not fled within thivne dovs witer service. Utah RO Civ P

Atvan 2 Howeser, plamtt T maimtains that the atorneys for the parties agreed that the

answers would notbe due unul it was determined that a setdement agrecment could not

be negotiated. Thuso the plamutt did notask the mrial court to permit woithdraw al or her

]
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admissions under Rule 36¢b), Utaly R, of Cryv. 17 3060b) (1999). Rather, she asked the
court o aceepl answers that were not filed unul settlement negotiations broke down.

The record contains (he sworn affidavic of plammutt™s Tormer counsel. Bishop.
declaring a verbal agreement betweon he and deiendant’s counsel. Drapes. (R4 140 The
agreement was that during the parties” settlement negotiations, plamuft was sranted an
indefinite extension of tine to respond o pending matters. including discovery requesis.
(R.413-14)

The record Turther contains the affidavit of plintff™s subsequent counsel, Park.,
who states 1t had been his understanding that answers 1o the discovery requests would not
he required untl the parties determined that a stipulation for settlement was not ossible.
(RIS That determination was not made until the responses for discovery requests
were filed. (ROHTS G In fact Park sent Draper o leter questioning his motion 1o conipel
because the parties were stll negotiating settlement. (R, 4153 Upon no response. Park
sent Draper another letter requesting that he respond o the Teter regardimy sextlenent.
(ROF150 Acain, Draper did not respond. and Park subsequently filed the answers. (.
+15)

Nene of the authorities cited by defendant address the nuitter which waes belore the
trial court. In this case. bot the atternevs for the plamtff state there was a v erbal
agreement with the defendant’s attormey for an open extension of tme (o answer the

discovery requests untl it was determined whether asettdement could be reached. (R,



SIso T well-known m the Treld of Tegal pracuce that attorneys routinels nudhe verbal
agreements regacding discovery which vary from the tormad Rules of Civil Procedure.

Wheretfore, this s notan acuon i whiceh the tial court allowed the plaimuit o
withdrow admissions under Rule 36chy, Ut ROCive P36y, Instead. 1t anacton
which the tial cowrt determimed that the verbal agreement betsween party atternevs was
valud, and theretore the answers were not due untid such time as settlement negotiations
wore erninated, Since plaintl s answers were tmiely served when negotiatons broke
down. they were not automatically deemed admitted under Rule 36 1), and not
cenclusivelv established under Rule 36 ¢bas Utah RO Cive P 36t Tooby Theretore, all
of the evidence presented regarding the relevant admissions was properly allowed at triad.
II1.  The trial court properly determined defendant’s misrepresentation of his

retirement account constituted a substantial change in circumstances, and

therefore. appropriately awarded plaintiff one-half of the additional
retirement dishursement,

In the present case. the trial court determined that o substanttal change m
circumstances had cccurred i the reported Minancral circumstances of the parties. and that
the Tormer decree ol divoree wias buased on previoushy unreported meome ol the
defendant. (RCAN6-80 That determimation is to be presumed valid by thes Courtl and
should not be overturned absent o findinge by this Court that there s ao rcasenahle basis

Por the trial court™s decision, Crookston v Fire Tos, Pach, 860 P 2d 937, 93 ol wh 1993

rempliasis addedy,

I3 Moore v, Moore, this Court ~stated 107wl not overturn o trial court™s
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modification of a divorce decree absent a clear abuse ol discretion or maniestmjustice.”

872 P.2d 1054, 1055 (Utab App. 1994, Further, in Moon v. Moon. the Supreme Court off

Utah stated that “the determunation of the trial court that there [has or has not] been a
substantial change of circumstances . 1s presumed valud, and we review the raling under

an abuse of diseretion standard.”™ Mooen v, Moon, 973 P.2d 31 437 01999, cert_denied.

982 P.2d 89 (Utah 1999,

AL Plainud! made a prima fucie showinge of o substantial chanve

ClTeBIMSTAnces.

The threshold requarement for relief 1o a petition for modification of a decree of

divorce is a showing of @ substantial change in circumstances ot the parties ocewrring

sinee the entry of the decree and not contemplated in the decree itself. Toone v. Toone.
OS2 P2A 1201 (Uhak App. 1998 Hill v, Hill 968 P.2d 866, 869 (Utdh App. 1998,
In this case. defendant experienced a substanual inerease in his income alter the decree off
divorce was entered. (ROON 3210 Def, ExL #6. Rptr, Tr, PLS6: 1624 (lan. 14, 19995,
Defendant’s representations regarding his income were material Tactors upon which
plamut! rehed during supulation negotiations. (RS20 Rptr. T Po19:8-25 2004-] 2.
25015210 The specific changes in defendant’s income. namely the possibilites of
recenving Tuture dishursements into s retirement account, were not icorporated into the
ortgial deeree due to defendant’s misrepresentations. (R, 62-76.)

[n order for a material change m cireumstances (o be contemplated o divoree

decree there must be eviderice. preferably in the form ol a provision within the decree

20



el that the il court anucipated the specitic change, Durlee v, Durfee, 790 P2d 71

Sloclah App. 1990) There s no evidenee 1 the decree itselt which estabhshes the faet
thut additional disbursements ito detendant's retirement account mas be tortheoming.
(RO62-700 Accordingly, plamuott established a primia tacie case of a substuntiad change
mcrrcumstanees which allowed the il court to consider modification,

1. Froud was plead with adeqguate particutarty,

Plainuift's veriied petitton to modifv states that durtng the contacts and
negotiations between the parties Teadimg up w the stpulated agreement. detendunt
reprosented that he was not receiving any disability income. that he was not coverad by
any pohiey which would grant him any disabitity income, that his application for coverage
under o disabrhiny insurance program had been denied. and that he would notbe recenimy
disability income. (ROSE-Y0 The petton claims that as a result of these representations,
plaintit agreed o certain provisions pertaining to child support and alimony, tROS80

Additionally, the petiion to modity asserts that at the ttme the parties were
discussing aoresolution of therr ditterences, defendant represented that his retirement
procram contained certainly not more than ST4.000, and that there would be ne further
doposits into that proeram. (RCS7 00 Tehkew ise states that based on those representations,
plamtft qoreed that detendant ~should be awarded the retirement program. (R8T

The terms “Traud™ and “misrepresentation™ are often used simultancousiy to mean

cosentially the same thing. See Utah ROCivs Pootitae sy, Rule 9 of the Utah Rules of




Civil Procedure requires that the circumstances constituting all contentions of fraud or
mistake be stated with particularty. Utah RoCove PoOtby Plainutt certainly plead
misrepresentation. another term for fraud. and did so including the particular
circumstimees which constituted such misrepresentation. (R 87-91)

On appeal. defendart contends that plamtft did not plead fraud. However.
detendant stated i his mot on for partial summary judgment that 10 was the contention of
the plainufl thae defendant. through fraud or nisrepresentation. obtained property which
should hive been divided between tie parties. (R 265-0 (emphasis addedy I raud was
not plead. it s ideed unusual for defendant to clamm that it was.

. Lvidence produced at irial supported detendant’s fraud.

[ order o prevatb o acclamy of fraud. all the elements must be established by

clear and convineing evidence, Cheever v, Schranim. 577 P2 951, 054 (Utah 19783,

Those clements include: Ty wrepresentation: 2y concerning a presently existing material
tact: 3y which was talser B which the representor cither ta knew 1o be false. or (b made
rechlessiy. knowing that he had isc {ficient know ledee upen which o base such
representation: ) dor the purpose ol inducing the other party o act upon it; 6y that the
other party. acting reasonably and 1 ignorance ot s falsitv: 7y did in fact rely upon it §)

and was thereby mduced to act: 9y e his mjury and damage. Pace v Parrish, 247 P.2d

273 (Utah 1932,

[Twas established e trnal that defendant did. ideed. make representations
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concerning his retirement account. (RCO3210 Rpue Teo PHO:9- 1101421240 26057,
NT-P2 ok 140 1999)0 The value of detendant’s retrement account was a material it
mdetermining the amount of child support and alimony. (RS2 10 Rpu T PoTS:5-0,

The value of the rearement account reported by defendant was between S12.000-
STLG00 with no additonal disbursements fortheoming, (RS20 Rpu. T P93,
NEIs-250 That representation turned out o be talse. The true value of the gecount wias
SOLTO7.59 SIR.T07.59 after carhy withdrawal. (RO3210) Rptr. Tr. Pos6:16-24,

Detendunt admitted at trial that he had been aware that his tormer emplover held
annual board mectines inwhich icdetermined penston plan fund distributions bused on
the previous yvear’s income, and that such board mectings were held i March or April.
bt the results were not known unul June or Julve (ROS2T0 Rptes e 0 TON T-190 The
decree of divarce was entered i Mo (RO62-T60 Wheretore, even b detendant did not
Know the correct amount ot s retirement account at the tme the decree was entered. ar
the degar detendant represented the amount m his retirement account rechles/v knowing
that he had isutticrent know fedee upon swhich to base such representation.

Detendant knew plamudt was relving strictdy on his representations concerning his
retirement account m order o make her decistons concernimg child support and ahimoeny.
PRS2 Rpu T PO T7S- 100 TUrE =250 200 1= 120 Tewas reasonable tor plaimutt o rels
on defendant’s representations as she wuas not mformed concerning the couple™s tinances,

and detendunt clutmed he would el the wuth, tROS210y Rpers Tro Bo9em-T1 0 T70 13- 1600




19:25.20:1-3. Plaintft was induced 1o act upon defendant's false and/or reckless
representations as manifested by the decree of divorce. (RO62-76.0 To her detriment. she
was awarded far Tess child support and alimony. (R 62-76.)

In Shelten v, Shelton. tus Court, quoting Chssold v, Chissold, 319 P20 241, 242

(Utah 1974 stated:
fa] matertal misrepresentation or concealment of assets or tinancial condition as
result o which alimony or property awarded 1s less or more than otherwise would
have been provided for 1s a proper ground for which the court may grant reliet 1o
the party who was offended by such miusrepresentation or concealment. ahsent
other equities such as laches or negligence. - However, betore relief can be
granted. it must b determined that the alleged misrepresentation or concealment
constitutes conduct such as aud. as wouid basically aftord the complaining party
relict from the judgment. 885 P.2d 807, 808 (Utah App. 1994,
Here, the facts and evidence betore the teial court certainty support a prima facie
showmge ot fraud. tulfilling cach express element. The court found that defendant had.
imdeed. misrepresented his retirement account. and therelore. appropriately awarded

plamtdT ane-halt of the true value.

IN. The trial court properly awarded an additional $6.000 to plaintiff as alimony
duce to defendant’s receipt of disability income,

Belore moddying an alimony award. the court must find a “substantial change in
circumstances not foreseeanle at the tme of the [parties’ | divoree.”™ Uitah Code Ann. §

AO-3-5¢7en 01999y see Throckmorton v, Throckmorton. 767 P.2d 121, 124 Uah

App. T988). In this case. there is nothing in the decree itsell to demonstrate thet

disability meome was contemplated by the partios, and therefore. it i not considered



Avam. i Moon v, Moon. this Court stated that “fohe determination ot the trial

court that there Thas or has not] been o substantial change of crrcumstunces - is presumed
valid T and the rubing s review ed under an abuse of discretion standard. 973 P.2d 431,
437019909 cert dented. 982 PL2d N9 Utah 1999, Further. the Court mentioned that 1ts
review ol the record showed that the tmal court™s ruling was supported by the evidence.
fd. at 438,

AL The mial court's decision was clearly supported by the evidence.

Piamutt established a primu tacie case of chanved circumstances. Detendant
misrepresented the possibilities of his receiving disability income. (RC3210) Rpir, Tr P
PORO-TH T 2240 T =30 20050 0N T IS-230 820 -1 2 dans 14 19990 The record
contans testinony that defendant stated there swoas no possibilite of his receiving
disability income m the futnre. (ROS210 Rpir Te PobR 24225 15:01-100 Disabihiy
meome was a nuitertal consideration in determiming the amount of defendant’s alimony
obheavon. Finallve disability income was not contemplated in the onemal decree. (R

G2-700)

3 Delendants misrepresentation represented a compelling reason 1o modity,

Plaintitt aarees that to hold that a change m circumstances i vy erconie o

supulatton m all cases...opens the door Tor abuse. Kiosman v, Kinsman, 748 P.2d 210,

212 cUtab Fossss Plamtt ! further aerces that, as stated i Epstein v bBpstem, e lguity s

\
|
toresecabie at the tme of divoree., (R, 62-76)



not avattabte (o reinstate rights and privileges voluntarily contracted away simiply because
one has come to regret the bargain made.”™ 741 P.2d 974976 (Utah App. 1987y
Property settlement agreements mcerporated into stipulated decrees should. mdeed. not
be moditicd absent compelling reasons. Land v, Land. 605 P.2d 1245, 1251 (Utah 1980y,
However, i this case. plamtift was misled as to material tacts, and theretore. did
notenter ito the bargain knowingly. She did not ask the trial court to modify the
alimony amount simply because she had come to regret the bargain made. On the
contrary. a suhstantial change m arcumstances had occurred which included deceit on the
part of defendant. This represents a compelling reason o modify,
As staded, inorder for this Court to overturn o trial courts modification of a
divorce decrecaitmust find that “the evidence clearly preponderates against the findings

or that the triad court has abused 1 discretion.” Thompson v, Thompsan, 700 P.2d 360,

302 (Utaly T985). This is unguestionably not the case here Indeed. the evidence clearly
preponderates that the finding ol the trial court concerning @ change in Ccircumsiinees as
pertaming o alimony was wellssupported. Wherelore, the trial court properly awarded an
additional $6.000 1 plainti’T as alimony due 1o defendant’™s receipt of disability income.

V. The evidence in the record supports the trial court’s refusal to modify
defendant’s alimony obligation.

The Supreme Court of Uah has stated that the eriteria for determining reasonable
alimony include the tinancial condition and necds of the wite. her abitity o support

hersell, and the ability of the hushand o provide support. Granuue v, Gramme, S87 12,24

o,
]




Fa-0 147 cUtal TO78). Friad courts have broad disceretion in making alimeny awards,

Haumont v Haumont, 793 P2d 421423 (Utah App, 19905, This Courl has stated that

will notupseta trial court’s award of ahimony so long as iois within the appropriate legal

standards. Johnson v Johnsen, 8355 PL2d 2500 252 Utah App. 1993,

RY Detendant tarled o prove plaimudft did not have need ol the amount of

ablimony she was recenviny, that she was able w support herself, and that he

Jid not have the abihins o provide support.

There s evidence which demonstrates plaintf!™s need for alimony and her inability
to suppert herselt. She was attendimg school full-time. and was not working, (R 205,
ST Rpueo Tes P40 2504 00-5 ddand 140 19990 She was recenving Pell Grants and help
from others in order o mamtain hersell and two minor children. (RC 2050 She did nat
oy e any assels from which to borrow muones o support herselt. (ROS210 Rpue T B
4rrG-240 11 detendant had pard the alimony of ST.A00 per menth s reguired by the
divorce decree. plamudt would not have had need of government or other assistanee. and
could have properly supported hersell and two chiddren Tiving with hers 1R 2050

Detendant did not show his mabilins to provide support. Although he chamed
s amended petiion to modily the decree of divorce that his gross monthly imcome was
ST.0000 s timancial declaration showed that hes gross meome was S1T1LO6O.6KX per month,
(RO TS, 2260 Paenatter deductions, detendant stated that his monthly s 875405 and

his debts and oblications $4.700. (R 2250 That leaves a surphus of $2.83405. In

addioon. detendanc restified that ac the nme of triad he was makime even more thun his

L
T



Inancial declaration had stated doe o an increase in his practice. (ROA210) Rpe T P

97:1-19. Thus. defendant did not present evidence o show that he could not meet the
alimony obligation.

3. This Court should enter findines consistent with the evadence 1 the record

and with the conciusion of the trial court.

Planutt does not dispute the fact that the trial court’s order doces not inclhude
spectfic findings as to the tssue of alimony. Nevertheless, this Court has the power 1o
wetgh the evidence and substitute its own judgment for that of the triad court,. Wilson v,
Wilson, 206 P.2d 077981 tUitah 19363 Tt can do so when it has some means of knowing

upon which tacts the trial judge relied inentermg his judazment. Montoyva v, Montoya.

OO6 P2d 1931195 (Uitah FU85). The record must contain sufticient evidence o support

the trial jedee™s conclustons. Parish v, Parish. 33 P.2d 999 1001 (Utah 1934,

As tllustrated above. the record m this case is clear. Therefore, i the interest of
judicial cconomy. this Court should weigh the evidence and enter adequate findines based
on the informaton in the record. Such findings should include o determination that the
rial court’s refusal to modify defendants alimony oblization was based on the tinancial
condition and needs of the plamnatt. her inability to support heesell, and the abihiv of
defendant to provide support.

VI The trial court’s grant of a protective order to the Division of Occupational
and Professional Licensing did not affect the outcome in this case.

Plunuft does not refute that the motion for o protective order was ruled tpon



betore detendant was given an opportuniny to reply. The motion was Hiled on October 22,
[9uN. iR 336-42 The court. statimy that defendant had farled w Nle any persuasive
authority or reasons o set aside the protected status of the Division™s records, eranted the
order on October 28, 1998, (R 375-70 This does not appear to be i complianee with
Rule 4-53010 e Bwhich provides that a party has ten davs from the date of service of o
motion o ke aresponse, Utah R Juds Admimistauon $-50T0 0w B Notwathstanding.
plasntdt maintains that even it defendant had been aliowed o respond and had
remarkably convineed the tal court that the Burcau Manager from the state™s
Department of Professional Licensure o7the Division™ 1 was not sheltered trom testifving
concernimg information designated as “protected.” it would not have aftected the trial
court s dectston not to reduce detendant < alimony obligation.

AL I'he intormation which could have been provided by the Division wonld

has ¢ ondyv hielped defendant prove hos threshold reqguirenient of o substantial

chanoe i circumstances.

The mtormaton defendant wished to obtam from the Division was evidence o
mdicate that plamott had somehow sahotaged his etiorts 1o ohtam e license w practice
medicine i Utah, (RO1650 Had defendant been able to put on s evidence. 1t would
have only helped o estabhish a substantal chunge i crrcumstances which oceurred after
the tme of the divorce, However that is only g threshold issue.

B. Detendant failed to show plamtt s Tack of need or ability to support
herself, or that he was unubie to provide support.

A mentienad above, the court must also consider the frnancrd condition and

Yl
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needs of the wifel her abtlity to support herself, and the ability of the hushand o provide

support. Gramme v, Granune. 587 P.2d T34 147 (Utah 1978) To repeat. plaimutt

showed that she was attending school full-time and recetving governiment assistance. (R,
2050y She did nothave any assets from which to borrow money to support herselt. (R
S210 Rpie Tre Po40:9-24 (lan. T4, 1999). Defendant had a gross menthly income
cacess of STHO00.68. (RU226.5210 Rpur. Tr. Po97:1-190 His debts and obligations
were $4.7000 (K225 He had the financial ability to pay alimony of $1.500 per month.

. The assuance ol the protective order is a non-issue.

It procedure under Rufe 4-501 1308y had been tollowed correctlv, and somehow
the protective order had been denied. defendant would onty have been able o use the
Division’s testimony to possibly establish the threshold issue of a substantial chanee in
crreumstances. Theno even i established. that substantial chanee m circumstances would
not have been cnough o modity alimony. Due to defendant’s inability to establish aff of
the eriteria necessary in order for g court to reduce his alimony oblieation, it is
ummportant that the Protective order was not issued i accordance with Rule 4
SO KB
VI There is noissue concerning defendant’s motion for partial summary

Judgment as the record is void of any evidence that a notice to submit was
filed or that a judgment was ever entered by the court.

Rule 4-501C1HD) ol the Utah Rules of Judicial Administration requires that o party

seekimg acdecision on a motion must File o "Notice o Submit for Deciston.”™ Utah R Jud,




Administration 450101y, The rule further states that it neither party files a notice. the
motion will ner be submitted for decision, Id. (emphasis added).

In the present case. defendant did indeed file a motion for partial summary
Judgment. which was then opposed by plainutt. (R, 265-8. 272-6.) However. defendant
failed to comply with Rule 4-501¢13DD) by neglecting to file a notice (o submit for
decision. There 1s no evidence in the record whatsoever that the wial court ever ruled on
this motion. Furthermore. defendant admits that a written order was never entered.
Theretore, this Court has nothing to rely upon to support defendant’s contention that his
moton for summary judgment was denied. and is accordingly not in a position 1o review
i decision that was never made.

VIII. The evidence in the record supports the trial court’s award of attorney fees to
plaintiff.

Utal Code Ann. § 30-3-3 (1993 erants trial courts the power to award attorney

fees i divoree actions. Sce Crouse v Crouse. 817 P.2d 836, 840 (Utah App. 1991,

“Both the decision to award attorney fees und the amount of such fees are within the

sound disceretion ol the court.”™ 1d.. Chambers v. Chambers, 840 P.2d 841, 844 (Utah

App. 1992)0 The award. however. must be based on evidence of the receiving spouse’s
Hinencial need for attorney fees. the ability of the other spouse to pay. and the
reasonableness of the requested award. Id. There 1s evidence 1o support cach of these i
within the record,

AL The trial court’s deciston was hased upoen evidence in the record that

o
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plaintiff had a financial need for attorney fees, that defendant had the abihity
1o pav, and that the requested award was reasonable.

First, there is evidence which demonstrates plaintif s financial need for an award
of attorney fees. At trial, plaintifi was asked if she had the funds to pay the legal fees she
had incurred as a result of these proceedings. (R.5210) Rptr. Tr. Po40:3-7 (Jun. 14,
1999). She answered that she did not. (R, 521.) Rptr. Tr. P. 40:8. She was not working
at all because she was attending school full-time. (R.521.) Rptr. Tr. Po40:25.41:1-3.
She did not have any assets [rom which to borrow to pay attorney fees. (K. 52100 Rptr.
Tr. P. 40:9-24.

Second. there is evidence that defendant had the ability to pay attorney fees. His
SrOss INcome wis in excess of $11,6066.68 per month. (R, 226.521.) Rpu. Tr. P.Y7:1-
5. He stated in his financial declaration that his debts and obligations totaled $4.700.
(R.225)

And third. the requested award is reasonable. Nothing is said in the record oran
any affidavit claiming that the fees requested were unreasonable in amount,

Ordimartly. when fees i a divorce were awarded below 1o the party who then
prevails on appeal. fees will also be awarded to that party onappeal. Bell v Bell, 810

P 2d 489494 (Utah App. 1991) (quating Burt v, Burt, 799 P.2d FL66, 1171 (Litah App.
19901, Plamntf! was awarded attorney fees below. (R, 4860.) Upon her success in

responding to this appeal. she should likewise be awarded reasonable attorney fees which

have resulted. Moore v. Moore, 872 P.2d 1054, 1056 (Utah App. 1994).

Rb




B. This Count should enter findines consistent with the evidence in the record
and with the conclusion of the trial court.

Plaintiff does not dispute that the trial court’s order does not included specific
findings as to the issue of attorney fees. Notwithstanding. because there is ample
evidence in the record to enable this Court to discern upon which facts the trial judge

relied in entering his judgment. remand is not necessary. Wilson v. Wilson. 296 P.2d

977. 981 (Utah 1956), Montoya v. Montova. 696 P.2d 1193, 1195 (Utah 1985). Parish v.

Parish. 35 P.2d 999, 1001 (Utah 1934).

Again. in the interest of judicial economy. plaintiff asks this Court to weigh the
evidence and enter adequate findings based on the information in the record. Such
findmgs should include a determination that the trial court’s award of attorney fees was
bused on planut!’s financial need for attorney fees. the ability of defendant to pay. and
the reasonableness of the requested award.

CONCLUSION

For the toregoing reasons. plaintift respecttully requests this Court to: Ta)
determmne as adequate the tnal court's findings of tact and conclusions of law with
respect to defendant’s misrepresentations of his retirement account and disability income.
oroin the alternative, enter its own findings of fuct and conclusions of law consistent with
the trial court’s decision and the evidence in the record: 1h) enter appropriate findings of
fect concerning the wial court’s acceptance of plaintff™s answers 1o defendant's first

discovery reguest. its refusal to modity defendant’s alimony oblication. und its award of

39



attorney fees to plaintiff consistent with the trial court’s decisions and evidence n the
record: 2} uphold the trial court’s acceptance of plaintiff’s answers to defendant’s first
discovery request: 3) uphold the trial court’s award of one-half of defendant’s retirement
disbursement to plaintiff: 4) uphold the trial court’s award of $6.000 alimony to plaintift:
5y uphold the trial court’s refusal to modify defendant’s alimony obligation: 6) determine
that the trial court’s issuance of the protective order is a non-issue: 7) determine that
defendant’s argument concerning partial summary judgment is a non-issue: and 8) uphold
the trial court’s award of attorney fees to plaintiff,

Dated this 3% dav of September. 2000.

Respectiully submitted.
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kearl T, Muceller
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