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LERR:ZL

STATEMENT OF POINTS:

POINT 1, THE COURD'S OPINION SHOULD BE
NODIPILD TO INDICATE CLEANLY ﬁmw THE
PAILURE OF THY ASSURED TO ATTEND TRIAL
I8 4 BWEACH OF THE GOOPERATIVE CLAUSE.

POINT 2, THE COURT'S OPINION SHOULD BE
MODIFIED T0 INDICATE CLEARLY THAT THE
INSURER 15 NOT RECUIRED TO LEFKMD AT IT
PERIL IN THE ABSEN THE Dk

THE USE OF zmmwmw@ I L1l

POINT 3, THE GOURTYS 0°INION SHOULD BY
MODIFTLD 70O INDICATE OLEARLY THAT THE
CUESTION IN BACH CASE IB MOT WHETHER
THERE HAS BEEN A BHEACH OF THE COOPERA-
TION CLs ﬁﬁ& B W??@:@ THE BREACH I8
BIQUS ABLE , -rﬂm WHETHER THE COMp AWY ﬁi’%&
mﬁﬁm T v AW'&W 313»1%% W VBe
Tall THE ATTENDANCE OF THE URED A
TRIAL,

POIRT 4, THIE COURT SHOULD m@’é@%zﬁﬁ
WEAT? STAHDARD OF DILIGFNCE SBall |
QUIAED OF AN IUSURANCE CaRR "Z%R 40 m‘r
IT MaY EHOW 1N ANY PARTIOULAR CaskE HATD
I8 RENUTHRED OF IT m ﬁmf&ﬂ O COLY
YITH ITS POLICY OBLIGATIONS.
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THE SUPWIM: OOUST ©F THE GTATE OF UTni |

VEUE J. OBERUANSLY, )

Plaintiff and Respendent, %
-t G- é Case Wo, B450

g

)

TRAVELERS IIMULNCE QOMPAY
a Ogrporation,

Defsndant and Appellant.

Amlol Turiev have asought and obe
tained leave to appesr in this caee, and %o
file a brief in aupport of the petition for
rebearing, e fesl that the rules laid dowmn
in the opinion of the Court will result in
8 hardshiv upon defendsnte in zenepal and

partioulariy upon the casuzlty insursneoe in-
dustry in this state; thabt they will bhoth
permit and promote ocllucive aotlions by
alaimands agalanst insureds to ths detrioent

of the casualty insurance companian, and
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ultimately and inevitably, te the detriment
of the premium paying publiec. The suthori-
ties governinz the same and similar faotual
situations, have been fully slted, quoted and
dlaoussed in the able brief in support of the
petition for rehearing prepared by counsal
for the appellant. We mee no purpose in re-
peating thenm here, However, we do wiash to
621l te the attention of the sourt certain
asspects of the declision which we feel will
have a harmful effect upon the

insurance
induetry unlens the opinion is modified snft
rovised,

In the first place, 1t is sugzested
by the oninion that there fs a question whether
a fallure of the insured to attond trial

sould he considered in any event, a pollioy
violation, Suoch is inferred from the fol-
e of the Coury:

#T% should be peointed out that

&13 fallure %o attend the
aen1ld he apnaidered e violation
ef the ucaperatinn elnuse, yot, unless
the insurance oompany was gubstantislly
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prejudioesd by such absence, it is not .

a valid defense against the injured

third party.” (Italies oura). !
~e submit that the pollioy provides

in plain and unequivooal languwage that the

insured "shall cooperate with the company,

The policy provisions econtain nothing what-
soevey adbout the convenience of the insured,
nor whether in the opinilon of the insured

the request of the eompany must be reaschable,
Plainly, without equivooatlion or qualifieation,
the provision is Shat the insured ghall, unon

mit, therefore, thet thers can be no susstion

but that the faillure to attend s trisl upon
the requent of ths oarrier, 1z s elear breach
of the cooperation dlause; and the nrinsinal
probles becomes whether the insured had any
exocuse for his failure to comply with its

clear terms, %e ooncede that there may be
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situations auch as personal {llness, whore
failure upon the npart of the assured to attend
triel mizht be excusable, ﬁww&vwr; the in-
sured's personsl opinion that his prospects
for premotion in his employment might be ime
paired by his attendance at trial does not
appear to us to be a valld excusme, nor dees cur
rassaroh discover any suthority so holding.
It iz an exouss that would be reedily available
to almoet al)l insureds, sinoe acsd insureds are
enployees of scrmeons elee, and sinoe absence
from employassnt for any reqascn 1s never cone-
ducive to advangement, It would therelors be
s simple matter for any insursd to say "take
nw'&tyaaiﬁiaa; ny prespests for pramotion will
be impaired if I take the trouble to apsnd a
day or two in court Lo personally appear and
defond myself."”

The opinion of the Court leaves the
door wide open for colliusive wuita batween
¢laiments and insureds, ¥hile thla might be
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nost easlly accouplished in ocases arising unde:
the guest atatute, it could concelivably resuls'
in any type of automoblle accldent where the
ingured desires to ses the injured party come
pensated at the expense of the insurance cary-
rier and regardless of legal liability.

The epinion also assumes that the
deposition of the defendant would be ss ef-
ficacious as his persona) attendsnce and testi-
mony at trial, ¥We venture to assert that all
experienced trial laswyers would agrmé that in

practically all cases, testimony presented in

person is far more effective with a Jury than
testimony read inte the recoxd by depoeition.
i® noted in the brief in support of the peti-
tion for rvehearing filed by the appellant, this
eourt has repestedly pointed out the advantage
triz) courts have of personally ohgerving the
witnegses, an advantage not avallable to the
appellate court. Yet it is now sugsested that
a jury of laymen, without any training or ex-
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sounsel is not sware, or whiech he eould not
reagonably anticipate wuld be offered, The
defendent, if present in aourt, mig

bt readily
ke akle te rebut such evidence. But 1f such
tostimony was not anticipated et the time of
takking his deposition, 1t would not he avail-
able for the defense where the defendsnt is
not personally in seurt.  Further, in order

to adegquadtely mset all of the evidenocs possible
of presentation in any glven cuse, depositions
of eash and every witness other than the plain-
tiffs should be taken prior to the taking of the
defendant's deposition and of noeesgzity subge
quent to a pre-trial oonilerents ani erder.

In $ts opinion, this court stressed
the faot that the insured furnished a written
statsuent to the insuyer. Huoh a sbalament
was valuable %o the inasurer only for the pure
noge of evaluating tbe eluim for setilement
purposes, evaluating the prospeols oy successge

ful defense, and for mershaliing %the evidence

-l -
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for trial. I¢ would not be admissible in evie-
dance, heing neither sworn %o nor subject to
sroas exsminetion by the afiveyse party. The
faot that a written statemsnt was furnished
to the insurer would appsar to be wholly ir-
relevant to the fundumental issues of thia case
As Amlel Curiae, we are not oonw~
sermed with the ultimete disposition of this
case, nor in which party might prevail. ‘s
to several other guestions raised on the ap-
peal and in the petition for rehsaring, 1t ia
not within the proprieties of our olfiece to
injeot ourselves. ¢ are concerned solely
with the following: |

1. The rules governing the duty of the
insured undery the cooperation alause should
b oonsistent with the ooliey provisions;

2. Insurers should not he deprived of
their onnstitutionslly protvected mzzt‘.r&iotum
rights;

3. The rules governing insureds and in-

- L A A . e X .
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80 alarified that the righte and duties of
saal o8 %0 the oihey mey bHe elsariy 4defined
and understond.

Buoh haw been writsen indisating
that the rend of judielal deelisicn is Souard
beraliniang she mdes of 1iabllity in favor
of plalnniffts resoveries, snd st in nearly
all sypea of persooad injurey Litvigaiion, she
trend of jJury verilets is toward eveyr lsrger
svarde. € sush 8 true, She casualty ine
surers sannot hope So¢ render o %he gublie
sdequste protestion st o yeagonsble soal,
and this is eepesially so whare they may not
e assured of she M@m&m &t trials of
thelir own insureds So ssslat in defending
elalms which may bwe doubtful or ﬂmim.

vo pespeetfully urge that She lan-
guaze of the Court ia the nriginal apinicn
should be Zudstantislly acdified to indieate
alearliy Lhat!

1. The fatlure of the sssuwd %o attend
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trizcl 1s a breach of the cnoperation olause,

2. The insurer 1s not required to de-
fend at 4tz peril in the ambsence of the de-
fendant, by employing depositions in lieu of
the personal testimony of the insured,

3. The question in esoh case 18 not
whether thsre has been a bresch of the cooper-
stion slsuse, but whether the breach is exous-
able, and whether the oompany has exercised
the preper d4iligence tafmhﬁaia the sttendsnce
ef the sssured at tyial,

4, This Court should establish what nﬁaaj
dard of diligence shall he recuired of sn ine

surance carrier, so that it may know in any
partisular cass what iz yroquired of it in
order %o comply with its polioy obligations.

Rﬁi@”ﬂtfﬁl&f submitted |
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