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VERNE l. OiD~lijUtiSLY, __ ·- '·)' ~~ _/ ·, 
------------1 

PlatntU't and 'Reapoadei\1 ,~u'f~',; , ~ i::;,~~~> - · · · 

-••· ) Case Nc. 8450 
! 

~ ~-~~ i~'l ·~. ·x·· l.t·~1~7l~:-.'f~t"'tt f'it . .f"'t. }t.~_-.~.;~.) r:-, ~-"' .· .• '.)\·.·.· .A. :Pt&1· v .~ii'~J,..t~~~:;;. - ~ .... -a.:t~ ••.. ,...~;.,.., ... v4,11 \.n.·t;lt'1'<?J_ ... ,;t;rt..1. 1 

a eorporat1or.t, 
) 

Deteadan:- and. P11ppellaat. ) 
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S'rA~d OF PODITS s 

POift 1. TD fJOVRftS OPlUON SHOtftJ) 1m 
MODtf:fli;J) 10 llfOICAR OL:IARLY T . T. Till 
'FAILUB 011 TiiE! ASSURSL1 T'O AT'niND TRIAL 
IS A IIIACH OJ Til OOOP~I.ATXVI CLAUS&. 

POIM~ 2. Ttm Counf·t 8 OPlJiXON SliOtJUt D 
Ja)IFllm TO Xt.Ul:OAS · .. -m,y lft!AT ·tfD 
IlfSVHIR IS NOT ·t~: 10. D~!lt> A'f I'l!; 
P:&Ut D fD AMUOE or tfD ltft!)J.\ft l:!T 
TD tr- OF Dl~l~0SXT·IOM$ IN Lllttl ·O:Jr 'tD 
PEMO~\L ~DillY or T:D 'I'I'stlmm. 

P G.lft 3 • ifB fJOt1'R!t B ()~"1 lUOtl SaotJLD .BE 
MODIFIED '10 lDIOAD OI.EltiLt' TW\! TUB 
QVEIUOB D liAOU 0 IS BOY ·'DR 
TB&B HAS ua A B AOJI 01' ·fD COOPEIA­
TIOI' o~~uss, ntrf l~&!TJIJI !D BBJ.\CH IS 
EX.CUSAIU, ;~~ill )t~'al:tliKR Til!~ CS' BAS 
BUJ~CISD . Trli 17 ROPEN 17llLiadOA ft CB• 
TAIN .TilE .AtflasNDJ~!JCil 011 fD .AsmnGm AT 
tRIAL. 

POlft ~. THIS OWRtt SHOlU JBTA&lSI 
'Wlllt'f tnAN.D.Aim or l)ILI3J:r~Nt.*-E ~ :, D RE-
QUXR&ll Of AI l.NSU:RAifO& CAmti:aR. SQ tii.AT 
..... t.ll A_ Y. . ~ .. '1'\~ .,., -- A.,.. ~-A ftf!llt·I· '~ -~-:!! .{'" ,, !!''~~1':} ··. i,~.J' .,. 6 6 Ban a..ftVfl .- .ftft· A 1:: /l1tA.4 · · · .lil.n.. V;tl.s.~ · "-i'~ 

IS Ut.1_UI.RID or IT D OllD6R !0 C<ll~>LT 
·wiTH IS POLICY OBLIGAT .. %018. 
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w:1.1:m 1. o ·. nn,"NSLY. l 
}~latn·e,ttt u4 lleap,oa4en\ 1 } 

) 
·••·· .) aaee We. 8450 

m· ·· • :tH""lUID~NCE OOMP.d'!'. ~ 
a oorpontloa, ) 

) 
l>•teaaaat flllt /ippeUaa'. ) 

Aaiot O.•lae baY• aouht a:a4 ett­

\alael leaWt '• appear la thla ea•e, &D4 to 

tile • belet ta INDOrt· of the petltt.aa to• 

retltJ&rl.aa. v:~.e t••l 'Chat tJhe Nlea la14 d()wa 

i.n •• otla.loa at the o·cu~ Will J'enlt la 

a llaJ'flaJ&1l' Up·ea 4aten4tUt't 1n (t;4l~!l••a1 aDA 

pant.oUlar1r upea the oaatltll t.Y tn.euruae 1n-

4aftl7 1a tttt• aa~•l thai\ theJ Will both 

pettalt all p.~te oollu.~1nt aot1oas "' 

olalaaata a~&lnat l.DfiUNla to thAt detr! mt!lat 

ot tbe eaaual ' ' ·tnauranoe eoape!l.1e~ • '-«fld 
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llltl•'•lr and laeYi\altly, to \he 4e\r1aeat 

of the :preCua p.IJina puh11o. ·The eu\bort~­

\lea ~e•arning tbe aa,me and ,atatler t.eotttal 

li,Ua\ions, haYe Men t.\1111 11.1\ed, .QUOt-ed aM 

tllaou••••> ln \t&.e atJle brief ln 8uppon ot \he 

pett '1• tor relleaftnf~ pl'8paJM4 bJ oottneel 

tor ~be appellfll\t. We •• ao Pltrpeae la :re­

peatia& tt.a ll""'· H.,..a:r, we do vdsb tn 

oa11 \o \1\e a\teat1.oa ef tl\a Ot/tlft o.el1Sala 

aepeR• ot the 4eo·ta1oa whloh we teel. wU.l 

ha'fe a leftlft~l ettee\ s:poa 1),U lanftlle• 

lrl4••'l7 ual••• tbe o,-laioa ta .. a.ute4 an&. 

l'81'1:H4. 

Ia '!Mt ttre• plaM, lt la &\1Q8nel 

'' \he opi.nloa ••t 'lllere 1a a quee,toa whether 

a taS.lure ot the luau_.., to •'·'••t •rta1 

oould M oone.t4ered tn aaT ••/en,, a po110J 

Ylolattoa. ~1uob. la Uttel'r84 troa the tol• 

lowt,ag l8Jl£U418 ot 1Jb.e court : 

•t' ahou.lt be Doint.e4 out; tbat 
!DI .. lt hta tallt12'8. 1Jo a\,ert4 the 
trial ssml.A lal.IA!~Id. Ytoleilioa_·· 
ot the oo~eration o · t:tu .. , ret, ualeae 
tlla insll'r1Uloe ooral)aar waa attli11Jant1&1.1J 
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Pft~\&410-.t l.t7 8\lOb a'baeaoe, l\ la ae' 
a •·•114 4et••••. asatn.at the taJure4 
'bll'l pa~y.• (ItaU.ee oura). 

v~e aul)ai' that \he pollOJ pro¥14•• 

la plala aa4 uaeq_ttl Yoeal laasuap ,., tile 

insured "aball ooeperaW wt'b \be ooapaay. 

aa.4 »iii.:,B• MEIBX'~I .. I!ISirM!-. llllil IIMIA 

Martqa aat. $11111 * ·.$ *•" (Ital1oa OU!'I) • 

Tbe po11GT vaaeft.slou e.ontal.a n.o•lltag vba\• 

aceYer abou' the ooavenleaH ot ~h• 1na\U'e4 • 

ao;r whetltes- 1a ,p opi.aloa ot \a. 1•aure4 

\he "quee\ 11t t.he ooapaar tatJ't be Nafloaeble. 

Plat-aly, ·wt\hou\ equi"Vaoatl~~n OJ' qu.a.11ttoat1on. 

til• praYlat•a 1s tltet •·•• 1fla\tt'el •AlJ..,llll& 

llal. lliUIU' I. DDII! •· J&II!IA ~~11&11.1• ~t:e au-. 
alt .• tberetore, the\ UltfJft o;aa be, ao queat1oll 

btat \bat the failure iae at\ena a 'z-ial upoa 

\be reQuea\ ot the earrler, la a eleal!· b:reaoh 

ot 'h• ooope ratloa 4l.auae; aAd tae -prtn.oll)al 

prot»lea beeoaee wlletber tM 1a~4 hal .. , 

exouae tor hta ta11ura to eoaplf wl-ih 1\a 

elear Mr••·• 'fA:e eoaoed• ,., •ure JJ41lf be _,_ 
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attwl\loaa auob •• »•••oaa.l llla•••• wbere 

fallu.re 1lp·en \he pa.~ ot \he ae•..-4 to .,, .. , 

trlal algl* be exouaaltle. H.,.._,, \he la• 

eurea• • ,el'baa1 Gfl.atoa ""•' bla pro•r-•'• 
tor pfttao,ton Ia ttl• eap1o1aea' alibi be lll• 

palM a.r hll attea4.aoo at \Jtial 4oe• not 

appeal' \o •• 'o M a t'all4 esou•, a,or 4oea our 

rea••••• A1••·o'Mr aav autllor·t'r ao .tloldtaa. 

I' 1a an ••·ou•• ,., wo1114 be ndllJ aYallal>le 

to a1-.·•• a.U lna111'•4• • elaoe aea\ tnsurede ar,e 

•1\Plore•• ot acll8oa·e els·a, u4 •1•·• all••••• 
troa eaplo,..a\ f;Ol' 8llf r#Jt.a,g;n 11 ftGYOr GOB• 

4uet.- to a4Yaao•-'~• t' wo144 Uher•tere 'De 

a liaple: ,..,, •• tor aar S"at1l1'tl4 'to ••1 ., •• 
., a.,oal,loa. ar preapao\• fer proaettoa w·Ul~ 

1MJ iapalretl lt l take \Jle 'Cl'Ott))le· ~o ap•n4 •· 

tar or two la ooul't 't·o peHOa.~dlr .appear ea4 

4etea4 .,..lt." 
!h• oplaloa ot \Ae Oo't.lr.il leavaa the 

Coer WS.4e open to• oollu•tw eutte M-.en 

olal .. at• an4 1natWa4a. Wll11e ._h1a a1&!11t lite 
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JIOI\ easily aooeapl1she4 1a oa••• arialag 111lde1 

the 3\t••' •'•"ute, it oould aoaoetYablr result 1 

in any t~ of autoaolttle aooldeat wbere the 

!aau:red 4e8lrea to ••• \he tn~ur•4 ,_., ooa­

peaaated a\ tll• expeaee at the lasurano• oar­

nez- aa4 nprdleaa ot le&al l1.tt1)111\T• 

~r.be op1a1oa also aaauaes \ha' the 

4epoet,1oa at \he Aetea4ant wou14 be as et-, 
!:li 

f1eae1oua &I Ala pereonal .,,.eattll!loa tUt4 'teati-1
,: 

aoar at trial. We v-eatru~ \o ••·••~ \lUI' all 

expe1'1eaee4 11•1al lawrera 'W0-\114 .agree 'hat 1a 

prae\1oal1t all •••••• \ea\laoar ptt• .. a••l in 

peraoa ta ta• more ett•et1ve w.1 th a 1•r1 thaa 

'••ttaoa, ~- ta•o the~ s-~•oorA llt 4epoa1 •toa • 
. Ae, aoted la the brief S.a 8U1'?0tt\ ot ••• run!• 

ttoa tor reuartnt~ tiled br \Jte •PP•l-lant. \hla 

oourt baa repeated11 -po1a••4 ou' the adYantaae 

trial oov'• have ot pereeaallr obaen1ng the 

wita•••••• a a4Yaa\aae ao\l aYa11a,,1• to the 

appella'• aoUJt'· Ye-t it 11 now 8Qf3ee\e4 that 

a 31lrF ot la,..n, w!thott'i ••1 \1'81ft'~ns ott ex-

-·-

I' 
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per,te·a.. ia ,_~ law • oaa tlo what tala cou..t a4• 

att• \ha\ lt, With lt• DeW1e4.p ea4 ••P•rieaoe 

·eanaot. :4o, aatt \bat ta to fa.t»11 ewa1uaw 'he 

t .ee\S•ar et W1 \aeaMa P•-•••••« Sa 'h• oo14 
to.-. et a Wl'l\\ea reoolt. 1\·part ti'Oa tile loa• 

ot \be t•:P .. nal •'-••.-.atlo·a ot ae w!,aeaa tar 
'" Ju•r• then !1 ,. ft&Jl\Jdtt Pl70bolofi~1eal 

4taa4•fmta.a• lB t .. Jia\ a 3•17 cold« sata 'he 

11ap:a--••-,a1oa 'Ilia• Ute 4et•ad.aa\ la ·•'*' laileraete·-· 
' h 'h• auoeeaa ot as.e owa. .,... aa4 eouaael 

o·eu14 l .r..,.Jtattir laplaa\ ·~·•• tut llq)J.-esaloa 

4\11'181 ai'lllflfJDt tl-o ••• larr. f~'-htoh oaa M, ua 

•••Ur 1• bllll.ir ~•tr·tuacal, aa aar •~pe·.­

teaoet -.ui •·'•~··~ wt11 ~eat1.t_, •ttt.ra. 
BtlU a ttl»t.Ur 4lsa.4Yan'tage .·1n \1\e 

use et a 4*P·••l $loa ia 11•• ot ·p•.r•~oad t.•a\i• 

aoar la ,., t~equen'&lJ na\\eftl aJJtae •• 'J:ri ~'•l 

atoll ••• ao\ .. t.tctpa•a. 4•·~J>1te the aoat 

oarettal eap1o,_.., et ell awalla\tle 41soover, 

pn••4u:rea prior '• ts-tal·~• !requen\l.r the 

pln1a\1t:t will otter e'Yldeaoe ot wal·oh t\eteae. _,_ 
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eouna·el 1a not, a·wa."., •• Wbioll be eeul4 no~ 

r•aaonablr aatlotpa:to \101114 be offol'et.. The 

«•tenlaat, lt pnee-a' ta oo-urtl, ~' :rea4117 

he alll•· ·to relJut auoa ev14•aoe. llu1i lf auoa 

\•a\1JaeA1 waa ao\ aa'iit1pa,ed. •' \aa Slme of 

taklas Ja1a 4Qea1\1ea, lt weuld ao\ lte aYa11-

allle tor •• «•t•a• wMre 1$.ba defaQUat 1.1 

ao' per~oaa.lly la .,...,. · '••ta•J~·, ta ort\e:r 

to al8fl111l\elr ttee\ all et •h• evtteaee ·poaa1ble 

ot pr. .. at.ats1M 1a aar Uvea oaae, 4epoa·1t1ona 

et eaoll a.a4 .. :ery wi,aese o\Jaer tho ._.. plaia-

tltta al.lou14 be takea pr1o.lf • t.be 'aldq of th& 

4et.a41mt's 4eoa1t.Jloa . .ad. or aooesmi\T aul,se­

qlltJa' \o a pre-triJll ooatereaoe aa:.~i. el~der. 

Ia ''* op1a·lon, '111• court streseed 

'he taot tMt 1;he IJ:tsl&»fl4 t1.1.rnlahed a w:ritte.a 

l'a\tl~(ft8ft\ 'GO 'he i!lt!UMl'··• fittOh fl Sti&t&J.afJB" 

••• ftl\la'tllA to \he 1.na,uer onlJ t·or tile pul'• 

poae ot eYaluatinl tile tlaia f&f! settlement 

pu.rpoae1 • evalua\lng 1lhe proapoota for I'U\locsa­

tul deten••• and tor ~mr.8hal11n& the eyit1eace 
_,_ 
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to-r trial. It •ulfl aot *be a4aiea1ble 1n ••1· 

daaee, be1q aelther awom to nor aubJee\ to 

oreae eaaataattoa "' 1l:he ad'lo,ae par\,.. fhe 

t••• \Ut a Wlt,ea a\at•1»8at wa.e f\U'alabe4 

•o \he 1aaurer wol114 appeu \o M WlloU1 tr-­

rele•an\ \e •• fu.abmea\al la sues ot ~h1a case 

A. a Aaiol CJllrla.e a we 81'8 ao\ OO,ft• 

oemtHl wl'h 'h• U\laa\e 411JPoat\loa or thta 

••••, aot- 1a whleb pa:l-\1 at.lll' preYaU. ~~• 

\o ••••zaal ot.ael' qu•••loaa ra1ae4 ott t;he ap• 

peal and 1a \h• pe'i\loa tor rehearlas, 1t t.a 

aot. wl tala the prep.:r!.e•t•• of our otftoe to 

u., •• , o~tnel•••. \:e an eo,noernett aolelJ 

wttl ••• tollowlJltlt 

1. !he ru1•• fiOYeJS1nc the 4u.t.r ot "Gb.e 

1n8UI'84 ua4e" "h• eoepera\lon ele.uae ehoul4 

be eo.a.ala,ea\ 'lil th the poliOJ proYisiona; 

2. Ia~ra should not tt• deprived of 

\hel:r eoaett•u,leDdly pro\e.o1ie4 oon.tr1.10tual 

rtlll-.; 

3. The Nle• pve~i.DI 1n.surode '1nd in--

I 
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•• e1aftf1M '"*' •• ~--. ea(t M.t.•• o.t 
••M •• to •• oV.» •r M 111.-.•lt 4•ftu4 

ad ual•••• 
••ll -. -. •-~•• i . .Ueattaa 

tl\t& \k• t..aA ot ~Uild.al tt•eUloa l• \oWu4 

llllel'&llataa •• .al•• of lt.~ttUllt Sa taw-~e 

et pld.at·lttts re.w•A••• aal \S.\ ta ••~~~'lr 
111 ,,.. , , ... ~ •. 1 lalut 1&,11•"•· t!W 

W.lll et IM»r Wt!'lld• t• towaiCl e:ft• lal'PI' 

ewaHa. J·t au& l• ,_., ·tme ea:'*&l'-f ta,• 

...-.~a ._ ... , hopt~ to ,_aAOJt ICl tb8 ~llle 

a&•q*'"· '"*"'loa a\ a .._,.aalJl• out • 
••. tall• , •• .,..,,f41, ....... , .., ... 
N ... Ufftd ot W.. ldtea&..- •' t•l•llt ot 
\a.!. ... , ...... -. - ••• ,., ,. 4.,.,,., 
fll,at ... •toll aar 1M d•lltM •• •,.S..a. 

~~:• •••faUr. •• .-., •• 1aa• 
cuaae of ._,_ v.-t In •a• al'lli8111 apl;aloa 

aHult H ~----•1•111 ae4UlM . ._, l•A.l.-.\tt 

ele•U -~~- t 

1. ., .. tasl..- ot \he aa•u . ..a •o· atteat 
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\nal 1,• a b"aoh ot ,., ottoperatlon ola\lse. 

2. 'rlae ltlM1reJi 1a aot ftq\JS:te4 •o 4e­

ten4 at tt• p•rll ta fte abeeaee of 'he le­

tea4aa\, ltr eaplo)'lq 4epo•llloa• ill ltfhl of 

tbe pe#•oaal \e.stl.JIGA1 or idle lfl1UJ'e4. 

J. 'rile q11•••·to1. 1a eaotl caM S.• 801; 

whether \tare Ma b••• a brea•tl ot the ooop·«r­

attoa olau·e, tau\ wltether the bl'Ctaob. is exou•· 

able, aaa whether 'll• ocmpfJRF ha.a exerotsea 

the pl'Ol"Jl' 4tllpaoe \o .. obta1a the aii,eatlu.ce 1 

ot tthe a•eurea •' \s-lal. 

4.. Tb1• Coal"\ alcna14 ea'tab1lah wbat 1\aa 

4ar4 ot 4111&•••• lha11 tNt requlrM o.t aa !a• 

auraaee oa~·rter, ao ,., tt MJ .kaow ta aa, 

pu\1M11ar oa•• ..,., 1s req,al•e& ot 1' .ln 

orter '• c-.,1, witll t•• pelto-r obl.1.sa~1ona. 

-10• 

Re·apeo,tul17 au\ta1,U4 

.RAY, OJJDBY & HJSDR 
!iA:NSOlf cl IAUJWD 
MODfOH · OlmiSRMEN A 

ai:iiimatsEN 

Alllol Ourale 
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