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IN THE SUPREME COURT OF THE STATE OF UTAH

STATE OF UTAH,

Plaintiff and Respon@ E E E

V. Uis 8 - 1456

________
________

MILDA HOPKINS ASHDOWN,  Clerk, Supreme Coume. tiris™™

Defendant and Appellant

Criminal #8456

PETITION FOR REHEARING

J. Vernon Erickson

201 Richfield “ommercial &
Savings Bank Bldg. Richfield,
Utah

Attorney for Defendant and
Appellant.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



have an overwrought, emotiomally upset, uneduca

and being held for questioning for a period of 3}
hours om & 2ot day without food or rest, with her
uncle (who did the same) beoing barved from the court
roon and preventes {rem rendedring ber soy
ssaistence, and their anxiety as to her bhavisg
counsel M tepresent her, bDeing allayed by the
represent her,

father (who reguested an attosney

The intecrogstors dide*t bother te haw a
reporter or stemograpber present during this
questioning sud so there le reslly wo official
record of Just when or how the sccused
of her comatituticumt rights, or whetber she wes in
any condition te understend just what her righte
were., The recoud is clear that at least 23 mnimutes

or ome~half hour elspsed before sbe was oo advised,
A good many questions and a good many answers were
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wle

undeudtedly made du this period of tiae, It is
stated that the Appeliant talked meetly during
this tine about family affgive, but tisw vecord
shows that she was bedng questiomed, Sheriff
Melson Sestified, T, p. 73:

*mu.u!mmtu«wxmw
to ber 1 asked her if she bad give it any more
theughbt about m“ ﬁu poison might have comne
from that was pronounced that Ray hed had ov
got. Bhe ssid m, m didn't know smything,
amy uore abowt it thew she did before, 1
dom®t know shether she used them vezry words of
not, but she intimated, sbe sald she didn'y
kaow SNy aore asbout it,

shhyell, § said to Mrs, Ashdown agdin, tbat
the doctor still claimed that Ray had beem
poisened and we would Like te find cut whet
had happened snd ssked her Af there was say
chance sbe hed made & mistabe of any kind and
put poison iv thet lemomjuice and thought it
wes salt, And sbe said she dlde*t think so.
1 asked Ber L she wnew of sy polson that was
areund the prenises of amy kind,

Q Shariff, priex to asuing Nrs, Ashdown if
Anforned as to whether or not she needed to
answer youw qQuestions?

A 1 don't belisve at that time. I belleve it
was o idttie 1ater on when w advised Ler of
bhere-wbien you advised ber of her constitutionsi
pights., [ don't delieve it was right omn the
start.”
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The record also shows that prior te
this guestionisy Mrs., Ashdown was guestioned by A, M,
Nazdsen, County Attorney, snd Sheriffs nells, Denson
snd Melsasn, o5 July 5th, the date of Ashde
at her heme. The reccsd is emtively silent as to
her baviang Less advised of her comstitutionmal rights
o that day., T. p. 68-69,

| The Court in its opinion says "the

who pernitted ber to discuss at will her fanily sffairzs
‘such of the tine, Under these circumstances we do not
feel ihat guestioning for o peried of 5} hours would
tend to bresk heor will or induce her to coufess to a
¢rime which she did not commit.”

Counsel dissgrees. Although the
Questioning was by pesple she kmow, still these
prople were in suthozity. It would seem that under

wm's death,

such circunstauces sdnissions which arve volumtary would
be mede within a sessomsble $ime after the beglaning

of the imtervogatien, Statements edicited from the
accused after prolonged detention and pressure, can
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pon
can be losked upos with grave suspiciem, If the
sccused had wished to confess, she would have Gone
oo ot the degimming, but her prolonged refusel to

@ se, even in tae presence of people she kaew,
cants a grave doubt im the adnd of cousmel that

such statements were willingly made by bes, The
preaence of all of thwse afficess repeatedly ashing
her guestions is bexr confused state of windy the
geading of the statutes of the diifezemt crines

by tim Listziss Atsofmey and his statement o her
thut be bad been accused of Rillimg four cen and
sight nave feced tiue fizing squad extept for his
confession to the asthofziths; the fepented statement
of the officers that they did 1t Deliewe Ray put the
poison in the lemor mice end wging defendamt to
tell who did ete,, flmally brought about the
enpected responsc from s weary, jricl strickesn and
overdeorne vomen, It was as vas said i the case

of hochin v. Pecple of Cal, supra, 342 U.3. W3,

72 8, Ct. X3¢
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“de
record inm this case. It is mest cleer. Hilda

Repkins Ashdown was maver affoeded the pretection of
our Constituiicual guarantess, She was deniad them,

FOIRT Ty,

T B * #5 BAS mmx mm TS THE
THER W!%lﬂﬂ P TR mwwﬁ‘“ﬁ A3 iﬂ?z o, ik
TEE 7:IAL COUNY FAlLED ’M@ ARMIT ALL OFf TIR |

8 THR CURSTION OF DURTHER THE M‘!‘?%’Iw W
YOLUNTARY, AND Ti »1%@%%&3 SURROUNOING 1Ty

BRING MADR, TO THE JURY.

The Cowgt has ruled that Instruction #6 was
propesly siven ia aliewing the Jury to welgh the
sircunstences sursoumding the Jiving of the confess~
fsn sad detesmining uot the sdeizcidlity of the
confoasion but sather the crodibility of | the
confessisn as evidence,

The “curt citea tie impguage of the majouity
opision ia the cape of State v, Cramb, 103 Utab
332, 142 . 2nd 1784

e agree with the ruie approved in those

canes, that a confession As not ednissibie

in evidence unicse it was volumterily mmie;

thet tals Guestion sust be deterained by the
couxt from all of the evidence fzom both
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sides bearing thereon; that if the court
is satisfied from the evidence that the
cenfession was voluntary, then the court
wdmﬁe ﬂm cmfeasim m evmzme ta ﬂm

ﬁlvﬁﬁ it (unﬁmtliniua curs) but may meth

determine its competency as evidence, that

being & question for the court.”

The Jury in this case then did not have
before it all of the evidence on the question of
whether the confession was voluntary and the

circumstances surrounding its being wade, because

the testimony of Patrick H. Fenton, John Walter

Segler, Milda Hopkins Ashdown and iilliam Hent
Hopkins, was mot submitted to the Jury, This

testimony was given :l.a'tm absence of the jury
and before the Court only., The Jjury did not
hezazr the testimony of Patrick iH, Penton, as to
the statement made by him to defendant, they
did not hear the testimony of Waltexr Segler,

an uncle of the accused, who testified that he

protested the “rallroading® of that girl, and
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S

epted that she Do given on attormey, that
ke wvas Lept out of the court soom and told she
sad an sttormey, or of ser father, Williss Hewry

ins wio testifizd to the sams thing, thet taey
were sdvised am sttorney was with #iide 4o ree
present hew, and the testisvay of Hilds Hephins
the District Attorsey, had told ber he kRilled
four men ubile in the Secvice aud cenfessed or
might have faced a firing sguad snd that it
would be Detter fox her to confeus.

It was them the Juty ! the Coust

te zecall all of these witmesses and subelt sll

of this evidenmce to the Jupy, ¥ithout this
properly pass upon sud detersine the weight snd
ceadibility to be givem it, and the instauction &6
o then by the Court may bawe bem & propes
ingteuction, Af the Jury had bed befose it all

of the evidence beariug cpem the question, whick
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«wlle
they di¢ not, and sueh would be conteary to the
ruling heretolsre made v this Konorable Cours.

CONCLU S T8
Because counsel for Appeilani s¢ strongly
feels that matters of comtrolling isportsnce have
been cvertocked by the cecisise ¢f this Coust
resnlting v iojustice, thds petition for vehasring
is respectfully sudwitied, ami (or the reascns
covered Berein pebitioner by her counsel, yrnastly
subeits that abe wbauld te graniad 2 zeasnring.
dsepectfelly s

4 ouy

dtied

J. Yernon Erickson,

201 tichfield “ommercisl &
Savings Sexk Building,
ﬁimum. Hiab

Attorsey foc Appeliant
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