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IN THRE SUPREME COURT
OF THE B8TATE OF VUTAR

R, JERRY FIVAS and

Plaintiffs and Respordents,

JOREPR ¥, FITHRSER snd
FLORENCE B, ITradiH,

pefendarts and Appsllants.

APPELLANTS' BRIEF

STATEMINT OF PACTS

This is 2n appeal by defendants from en adverse
judgrent in an action to quiet title, or more corrsct-
1y speaking, to determine adverse claim to & tract of
land in Salt Lake County, which plaintiffs claim to
have scquired through a sale for taxes for the year
1949 assesssd against defendents, of which defendants
had no motics by reason of the failurs of the assessor

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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The case was tried entirely on documentary
evidence (R.A3) consisting of certified copy of tax
sale record, auditor's tax daed, defendants' re-
quests for sdmizsion of fucts and plaintiffs' responses
therete, and plaintiffa’ interrogstories and defendants
answers thereto, which established the following flacts:

Defendart s acquired title to said tract by
warranty deed rocorded March 30, 1948, the record
bearing ths notation, "Recorded at regquest of J. F.
Petersen, Hiverton, Utah,” the fee and entry buok
showing the deed after recording was mailed te
"4, ¥, Petersen, Riverton, Utah." (R.8)

The tract was then assessed in the nawes of the

defendan.s, but ne address given (R.9) and consze-

questly no tax notice was mailed to or received by
defendants. (R. 17, 21, 24, 26, 29, Inb, li4=~15)
It was the practice of the County Treasurer
te make out all tax notices upon a printed fora,
which form for the year 1949 bore the following

notation:

wErfective date of delinquent eharyeu

S/wn\mui!s ﬁ/ ()lsllzi‘il fﬁ Z#‘;u #‘M W«M l/( the /\hzxulm and Library Services
er artd Technology Act, administered By th (’l m/z tate Lzh/m\
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Dacenber let 2% penslty plus 25¢
advertising eash proper
Jonmary lst, interest Mer atmum
January 1Gth ssle fes S0¢ plus v
redonption fen m“ (ao 15’ wg ,5"‘%03)

#ish the delinquent list the tressurer published
notice that unless the taxes, costs and penslty were

paid before Janusry 10, 1930, the property would be

sold for taxes, penalty and costa. It was the custem

and practioe of the tresssurer to demmnd and collsvt an
advertising fes in sddition to the tax and pensity, ond
he did not during the yesr 1949 or uny subssquant yeur
sooept payment of tax snd penalty efter delimjueney with-
oat the advertising fee. (R. 15, 18, Beqs &, 5)

The tax ssle veeord (Ex.l) recited ssls for §10.23
tax, .20 penslty, costs .75, total $11.1%, and showed
subsequent dellaquent taxse for 1950 and 1951, but for
no other years. The tux deed (Ix, 2) regited sale
to plaintiffs for 211.18, the rreeise amount for
which it was aold to the county mure than four yeurs
trevicusly.

Notwithstanding thase dersets, the court adjudged
the tax title Lo be cood, and rendered jJudgwent in

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Musewm and Library Services
Library Services and Technology Act, administered by the Utah State Library.

r‘m Machine-generated OCR, may contain errors.



STATEMENT OF POINTS RELIED ON FOR RUVERSAL,
1. That ;;ho absencs of any address upon the
asgessment roll and conseguent fallure of defendants
to ~et notice, invaliiated the tax sale,
2, That the tax deed, Exhibit 2, showing a scle
for an unlawful eonsideration 1s void on its face.
3. That the notiece of the treasurer published with
the delinguent list, demsnding more than waz due as
a eondition to preventing sale, was ineffsctive, and the
ssle therefore void,
hse That the treasurer having established the
rule that after delimqueney he would not accept the
amount of the tax and penslty, & tender would have
bsen wnavailing and was therefore unnecessary as the

law does not resuire e vain and useless act.

ARGUL WTe
Point 1.
The asssssor having mghctqd to enter the
address of defendants upon the assessmant roll when
he assesssd the property to them, the treasurer was
b va’ v def endARER, Lhe, YALBARLGR! Keid pa 1 S

Machine-generated OCR, may contain errors.



notices as required by Secs. 59-10-9 and 59~10-10,
and defendants having had ne notice and no opportunity
for hearing the sale would on that account be void.
In Jungk v. Snyder, 28 U, 1, 78 P, 168 essessment
of a patented aining elaim to "Unknown owners" was
held void, the very patent upon which the assessment
was based giving the names of the owners, as here the
record on which the assessment was based gave the nd-
dress of the owners,
In Asper v. Noen, 24 U, 241, 67 P, 409, an
asseasment to "u. H. Folsom at al.” of propsrty
omned by . . and H. P, Folscm was held void, ae
H. P, Folsom had no notice, though adequate notice
was given to ¥, H. Folsom, |
as stated by this eourt in Tintic Undine N. Co.
v. Ercanbraci, 93 U. 561 (at p. 570) 72 P24 1184:
#The regords are at the courthouas,
and the assessor must not be permitted to
deprive an owner of his property by neglect
:ﬁfk’,’ﬁl’m' inaceuracies in his official

True, our present statutes contain no pre~
vision ggg’p_& requiring the addrese of the
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ewner to be entered in the assessmunt roll, the
Legislature of 1919 having by Chap. 53 amended
Sec, 5905 C.L.'17 to read:

"The state tax commission mumat prspare
and furnish to each county an assessrent book
with appropriate headings, in which must be
listed by the county assessor of each courty
all property within the county.®

thus substituting for a seetion of about fuur ard

a half folios, containing 16 specifications, cne of
but 34 words eliminating all 16 specifications, but
we do not believe the legislature intended to, or
could, eliminate the constitutional requirement of
due process, which requires notice and an opportunity

for a hearing.

Point 2,

The tax deed reciting a ssle for an inadequate
comid;ration was void on its face, Under the
statute the deed must recite the consideration.
Sec. 59-10-26 provides that all delincment taxes
and penalty bear interest at 8% per annum Irom
January lst following delinqueney. Sec, 55-10-64

a5 the auditer to give notice of the final

Y for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
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ST

sale, specifylng that

"No bid for less than the total amcunt
of taxes, imterest, penalty and costs which
are a charge upon such real estate will be
accepted,®

and he i3 directed to

"gell all such real sstate for which an
ﬁ%m%hidhmdm # 4% & % gnd the

eat bid shall bes construed to mean
the bid of that bidder who will pay in
cash the full amount of the taxss, penalties,
interest and costs for the smallest portion
of the entire pareel, » * % % ¥ Doeds issusd

by the county suditor in pursuance of this
section or of ssetion 59-10-€1l shall recite

t.ho the total of @ del 8,

in for the mwtionmd delivery of the deed.”

Under subsection 8, lands not disposed of at the
May sale may thereafter bs disposed of by the
sounty ecmmissioners

"for such price and upon such terms as the
said board may deteraine,”

but no sueh discreticnary power is vested in the
suditor, He muy sell ocaly f{or

“the full amount oi the tames, penaltlss,
interest and costs,” neither more nor less,

The deed reeiting the sale %o the sounty for
taxes of 1949 in the sum of $10.23, the 2% penalty

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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would be 20¢, a totsl for tax and penalty of §11.43,
which, under Sec. 59-1-26 would bear interest at 8%
per annum from Jan. 1, 1950, to May 13, 1954, a
period of 4 yeurs, b months and 12 duys, yet the deed
for plaintiff recites a consideration of but $11.18,
the exact amount of the taxes, penalty and ccots with~
out interest, so the deed appsars to bs v§$d on its
face, In addition, the tax sale record (ix. 1) affirm-
atively shows delinquent taxes for two subsequent
years,

Concerning a deed which wss void on its face in
showing the sale to have been made to the county as a
competitive bidder, in 7all v. Kaighn, 25 U. 244,

144 P, 1100, this eourt said:

"yhile we have nc statute prescribing the

form of a tax deed, yet for that resson

statements in & tax dead showing an illegal

or void sale, or that the deed was improperly

issued, and which are made in connection with

and eoncerning recitals required to be stated,
cannot be disregarded, and the deed treated

as valid, In the case of Price v, Barmhill,

79 Kan. 93, 98 Pac. 77, the court said:

#1; gtatement in a tax deed showing that
it was improperly issued is fatal to its

validity, although ocourring in the course of
s reeital not required by the statube.'

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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"Mr. Justice Sharswood, in Ball v. Busch,
“ Mich, 336’ 31 HeTio 56’ said; ’

"!The legislature did not intend to say
that a paper shall be held prima facie vslid,
when it carries upon its face the evidence that
shows it is woid,!

"The Maine Couwrt said the same thing in Allen
Y. Morse, T2 e, 502,

"Cooley in his work on taxation (3d Fd.) at
page 999, says:

"It has been held that if the recitals in
4 tax deed show the proceedings to have been in
any reppect defective, the deed cannot be helped
b:‘;h?ﬂag that those proceedings wers in fact
3 .

"To the sane effsct see Grimm v, O'Connell,
5‘4 Cal. 522; B!'W Ve Dwm’ 59 Clll. 510 Tb
statement in 37 Cye. 1436, supported by cases
there cited, is, we think, applicable tc the
question in hand:

"ty tax deed is void if it omits sny of the
recitals expressly requirsd by statute to be in-
corporated in it; and aside from sueh requirements,
it must contain sufficient recitals of faet te
show a compliance with the law under which the
land became liable to sale and was sold, and
these must not be in the form of conclusions of
law, as that procesdings were taken "according
to law,” or "in manner and form as directed by
law,® but the particular faets must be recited,
Especially 1% is necessary to recite encugh of the
previous proceedings to show authority in the
officer making the sale, and the suthority for the
execut ion of the deed and the marmer of its ex-
ecution; and the reeitals in a tax deed of lands
to a courty smxkxiocckdooety must show affirm-
atively the right of the sounty to take the land,
but these conditions being met, and the luw being
silent s to the incorporation of particular re-
citals, it 1s generally held, thet only so much
of the previcus history need be set out as it is
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esssential to the meaning and validity of the tax
deed, standing by itaelf as an independent in-
strument of conveyance. But of course, if it
shows that 1% was made without any legal authority,
nt of the

But, eay the plaintiffs, though the desd may re-

e¢ite an inadeguate consideraticn and therefore appsar
to be void on its fact, it 1s otherwise made to appear
that there was in fact sufficient considerstion, re-
ferring to plaintiffs' responses to defendant:z! re-
quests for admission of facts., But, even adduming
that 2 deed wvoid upon its faectk might thus be vali-
dsted, the contention is without merit, Flaintiffs
admit (R.9) that on the date of the Hay sale in 1954
there were no taxes upon said real mroperty unpald
except for the years 1949, 19%, 1951, 1952, 1953,
and that the amount of such taxes, with penalty and
interest to said date totaled $64.59, and

nhat plaintiffs admit that the amount pald

by them to the County Auditor or to the
County Treasurer, or both, of Salt Lake

Courty for and in econnsction with the ssi
tax deed was not in excess of the sum of %&.56."
%e do not think plainmtiffs in drawing this re-

sponse intended it to be an admission of the faect

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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requested by defendants, but it certalnly is not a
ndenial under cath,” and it leaves t.o surmise how
much was paid $o the auditor upon the sale, how

such to the treasurer, how much for, and how much

in connection with, the desd, whether some sums were
paid by way of redemption from swbssquent sales for
taxes of 1952 and 1953, (forbidden by Sec, 59-10-41)
and eorhinlf does not indicate that any sum was paid
for the deed other than the consideration recited
therein; so sven though plainmtiffs may now claim
this as an admission of the facts racquested by de-
fendunts, it cannot be siid to show the payment to
the auditor of an adequate consideration for the
deed,

It is said that *where the statuts preseribes
the particular form to be used, thatform becomes
substence and must be strictly pursued, or the deed
will be held void.” (Blackwell on Tax Titles, “ee,
773, Black on Tax Titles, See. 395, 24 Cal. Jur.
Taxation See. 341) and whils cur statutory form

is permisaive, the provisions us to what it shall

mm,r/u%b%”m' EMMW/I%Q for (/Iglfl.'(l%)/l /n‘o\'lt;u(/;}"/w Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
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Under the case of Wall v. Kalghn, supre hold-
ing that a deed showing the zale to have b-sn made
salawfully 13 void on its face, we think no further
eitations are necessary, but would call attention
to the recent case of Dreiling v. Colby, 170 Kan.
§70, 228 P.2d 504, where the court said at page 507
of the Pacific Report:

“The tax deed was invalid for anctheyr
reason. It did not recite the data required by the
statute to make it valid, That was sufficient
to sustain the judgment. Evidence sdduced on
the invalid motion for s new trial that interest,
penalties and costs were added, if true, did
not eomply with the reguirements of the statute
reletive to what the tax deed was required te
eontain.”

See also Davis v. Harris, 180 Oida. 626, 71 P.2d
616; Colline v, Jolley, 79 Kan. 695, 100 ©. 477}
Salmer v. Lathrep, 10 S.D, 216, T2 K.%, 570;
Hil1l . MMONM, ?7 Okla. w" 18‘? P ?20.

mmzm of vold deed does not make prima facle

ease,

Enoke v, Knight, 206 Cal. 225, 273 P. 786

Point 3.
The notice published with the delinquent list
demanding more than was due as a condition to pre-

venting sale was ineffective, and the scle there-

iinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




fore void.

Formerly the 1isbiliby far the advertising fee
accrued upon delinquency emd publication of the de-
linquent liet, but that was the omly consequence of
delinquency up %o the sale date, and it was profit-
able for the heavy tax payers to delay payment until
Just before the sale date, but in 1915 the legis-
lature made three amendments to ths reverue act in
the 1907 eompllation, Section 2615 fixing the date
of delinquency was smended by adding the provision
for the penalty; Section 2620 providing for publica-
tion of notice was amerded by deleting reference to
"gost of publication” and substituting the word
*penalty”; Seotion 2622 relating to the treasurer'a
fees was amended by deleting all reference to "cost
of publication” and reducing the certificate fes
to 50¢.

%e here insert a composite of so much of said
sections as is material to this guestion, a line
running through the words stricken by the amendment,
and the words inserted being underscored:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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shsll be ;
the amount of
l.auwe 5., ch- s De 97‘

Sec, 2620. # # % The younty treasurer must
publish with such 1ist a notice that unless
the delinquent taxes together with the eest
of-publicabion penalty are paid # # # the
real property upen which such taxes are a
lien will be sold for taxes, pemalty and cests
# # #* Laws 1915, ch. 27, P34,

. dia
>

8ec, 2622, ?ha treasursr shall colleet
two-deiinrs fif for sach cartificate
of sale in or his services, and
M.@hmmwiwwm
due—on-sash-piscs—of-property-seld, which
sum shall be nald by him into the courby
treasury.

Lows 1915, che ?5, De 139

The amendments thus deleting from Ssoc. 2620

the requiremsnt that "cost of publication® be pzid
a8 a condition to preventing sale, and substituting
the word "penslty” withdrew from the treasursr the
suthority to charge the advertising fee on texes
paid before the sale date, and the amendment to
Sec, 2022 deleting ull reference to "cost of pub-
lication” withdrew the authority to charge 1t on
sale and reduced all costs on sale to 504, notwith~
standing the fallure of the legislsture o notice
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Sec. 975 in the fes bill fixing the fees of the
treasurer,
These sections were carried into the subsequent
publications with the following section numbers:
1907 1917 1933 & 1943 1953

975 2524 28-2-5% 21-2-5
2615 6015 80-10-25 59-10-26
2620 6016 80~10-28 59-10-29
2622 6019 OVTITTID ————

By the omiseion from the Revision of 1933, the
authority of the treasurer to charge the fess pre-
seribed by the ssction in the fee bill was revived,
but mly}fand when any property went to sale for
taxes,

In Fidelity Inv, Co., V, %alt Lake County, 119
U 419, 228 P.2d 278, this court sadd:

“In this case the county treasurer
spocified in the tax notics that commsncing
Detsmber 1, 1949, a penalty of 2% would be
added "plus 25¢ advertising ezch property",
and in The publication of the delinquent
1ist he specified that "unless the delin-
quent taxes, tog-ther with the penalty and
oosts” were pald before January 10, 1950,
the properties would be sold on sxld date
for texes, penalty and costs, The county

s,,un\-&mummtm-m,»b,&ﬂmmmngf#,no,,%%ﬁ"mmmmm d Library Services
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of an edvartising fee of 25 sents in inrtances
where the taxes togsther with the penalty wers
paid prior to sald date, There $s no statutory
authority to collect the 25 cents advertising
fee in addition to the penalty if the delinguent
taxes with penalty are paid befcre date of pre-
liminary sale.*

Thus, there is no question that the treasurer
bad no suthopity to collsct or to demand the payment
of an advertising fue as & condition to preventing
sale, and the authoritiss hold that an excessive de-
mand in the notice renders the notice ineffective and
the sale void,

Alexander v, Pitts, 6 Mass. (7 Cush.) 503.

Karden v. ENONQ, 20 Cal. Af’pc 1-87, 98 P, 252.

Walton v, licore, 58 Cre. 237, 113 P. 58.

Hall v. Chamberlain, 31 Cal. 24 373, 192 r.2d 759.

Clarke v, Stmklﬁm’ 5 Fads Cas, p» 98hL.

Colkins v. Doolittle, 45 Cal. app. 776, 188 P. 601.

Lewrence v, Ayres, 206 Ckla, 218, 242 P, 142,

Gm V. Lm’ 138 In' 590, 28 ﬂ‘ﬁ. 8320

In Alexander v, Pitts the tax was {330, FKotice
sald $4.12. Sale for correct amount, but held veid,

In warden ¥v. Broome the delinguent list st:ted
the amount s $19.90 but the correct amount was $19.40,
for which amougt it was eold. The court sald:

"The publisation of the delinquent list

sstting forth the amount dus Ior taxes, penal-

ties ard costs, is a prerecuisite to 8 valid
S/wmm?'(ﬂ;rﬁ» S.;g/ilﬁhﬁ\l»m%tjs,mx :‘tczol'fi:ufsiom'z’ it“ i\'” carf A‘?Eﬁ[tu;-m“m_Sw_‘_[(w
v Pi(mmtﬁdw‘g\mm#u“"%xl@)ﬁé,hﬁ#léw :
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to its importanse than to sther provisions
of the statute ¥ # & Tt is imssterial that
the property was sold te the state Hr the
correct smount. This result might have bren
accomplished equally well in the ubsence of
any advertisemsnt of the amount due. The
effect of the mrodsedings is to divest the
owner of his title by virtus of statutory
proeesdings., In such rroceedings the pro-

visions of the statute should be strictly

complied with,”

In walton v, Yoors the notice stated the amount
of interest to be §1.12, when the amount due :us
u'Oﬁ.

In Hall v, Chamberlain the amourt was {56.46,
but the addenda gave the amount necessary Lo redesm
as 358,56,

In Clarke v, Striekland as the county comilssivners
levied a county t&x grester than authorized, the whole
sugh tsx was wold, and se stated in the syllsbus:

#The tressurer in advertising the de-
linquent tax in this case, gave ss the sum

due the whole amount ineluding the couty

tax, This was a fatal defect in the o~

seadings. The county tax being 1illegal,

was nob due,”

Colkins v. Doclittle invoived the notlce o re-
desn whers the statute provided that the applicant

for a reed should file an afflidavit showing the
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giving of such notice, and 1f redemption be made
after the filing of such affidavit the redemptioner
*mst pay in addition to the cther amounts required,
$3.00 for the wervice of the notice and the making
of such affidavit.” The court says:
*This §3.00 is no purt of the amount
due at the time when the notice is given;
and if the notice includes it in the amount

necessary to offect a redemption at that
e notice is 1netfeetivo and the

In Lawrence v, Ayres, in the 5th syllabus by
the court, the law is thus stated:

uThe inclusion in ths notice for re-
sale of lande for nonpayment of taxes of
one per cent penalty on $62.97 taxes, in-
terest and penalties in the sum of sixty
thres cents but which psnalty had not
accrusd snd wuas not due and delincuent
at the date of the first publication of sueh
notice, renders the notice fatally defective
and the resale deed based thereon is in-
valid."

In Gage v, Lyons, it appears that the tax
sale is mads after a Judgment fixing the smount,

snd the court says:

nIf the judgment a ainst land for toxes
includes an illegel tax or bﬁ;pmnr costs,
and there is ne appuraneo owner, a

Sp 111\‘0”11# ?9;?1/111/1(1 L(IIP thn‘ wmll’ ah“ged
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will be void., (Citations) # # % It is clear
that the items of 3 cents for selling each

lob} mzking delinquent list on precipe, 2 cents;
and attending sale and iesuing certificates of
sale, 15 cents,~~eould not h:ve been earned and
due when the judgment wss rendered, The lot-
cwner had the right to pay his taxes after judg-
ment without being obliged tc pay these items
of costs, but, as they were included in the
Judgment, it could not be disoharged or satis-
fied without the payment of the full amount far
whieh it wss rendered,”

ind so we ssy that a property owner, at any time
after delinquency has the right to discharge the tax
lien by payment of the amount then dus for tax and
penalty, and a demand that unless he pays additional
"oosts" for advertising renders the notice fatally
defective and invalidaves the sale,

Point A.

The treasurer having sstablished the yule that
after delinquency he would not aceept the amourt of
tax and penslty, tender would have been unavailing
and wus therefore unnec¢essary as bLhe law does not
require a vain and useless =ct,

Consistent with the notice hereinbaefore dis-

the treasurer

dussed,/ denanded and colleoted the advertising fee

after delinquenoy, so the tender of
on Sm'(/ m/ Vil lg Law Library. Funa m}fur dig gufi()u /)X\*zlw/ by the Institute of Museum and Library Services
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the tax and penalty without the advertising fee
would have been a vain and useless act, hence was
unnecegsary, snd for this reason also must the sale
be held void., As astated by the court in Hills v,
Exchange Bank, 105 U.8. 319 at p. 321:

#It 1s the general rule thet when the
tender of psrformance of an ast is n-cessary
to the establishment of any right against another
party, this tendsr or offer to perform is waived
or bscomes unnegassary when it is reasonably
gertain that the offer will be refused--that
paymsnt or performance will not be accepted,
Sugh is the doctrins established in this court
in repeated decisione in regard to anothey
branch of the law comcerning the collection of
taxes. Bennett v, Hunter, 9 %all. 3263 Tacey
L Im’ 12 14. %93 Atwood v, Weems, 99 U.8.
183,."

And jiris cowt so declares the law in Utah

Thomas v. Johnson, 55 U. 424, 186 P. A37.
HoeOulieC. v, Euhimm, 108 0. 469, 16}
P.2d 358,

In Teeey v. Irwin, 85 1,5, (18 =zil.) 549, at

Ps 551 the court says:

%t is difficult to see how, upon the

case as found here, the sale can be sustained,

The law does not require the doing of a nuga-

tory agt, as would have been a farmal tender

of payment, after the action of the commissioners,

deelining to receive the taxes from any person

in behalf of the owrer. Bennett v, Hunter de-

eides that the owner has the ri-ht to pay either
oudB, PRERGN, OF Ahrovgh snyone not dissvewed by .
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him, who is willing to act for him., This right
the commissiconers, by the rule which they es-
tablished and the uniform prastics under it,
effectually denisd, The friends ard agents of
absent owners were informed that it was useless
to interpose on their behalf, and thet unless
the owner sppeared in perscn and discharged the
tax the propsriy would be sold, This wase
equivalent to saying that a regular tender hy
any other person would be refused. While the
law gave the owrer the privilege of paying by
the hands of ancther, the commissioners confined
the privilege %o 2 payment by the omer himself,
This was wrong and was a denizl of the opportu-
nity to pay aceorded to the owner by the act,
and the Lands were therefore not delinquent
when they wers sold,

*If an offer An a particular case to pay
the tax before sale, and refused by the com-
missioners because not made by the owmer in
person, renders a subssquent sale by the con-

‘missioners void, surely a gwneral rule
announced by the commissioners, that in all
cages such an offer would be refused must pro-
ducs the sams effect., Such & rule of recssaity
dispenses with a regular tender in any case.”

In M@, K. & ?I. Re Co. ¥, ﬁﬁfria’ ‘t? Ran, 1&150 30 Pe
456, the third parsgraph of the ayllabus by the court

reads:

"In a proceeding of mendamus to compel
the performance of a publie duty, no formal
demand upon the defendants is necessary where
their course and conduct manifest a settled
purpose not to perform the duty, and where
it elearly appears that a formal demend would
be useless and unavsiling.®

And in the body of the opinion the court says:
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"Having distinotly manifested their pur-
pose not to perform this duty, the gueation
of a formal demsnd is no longer important. It
appears that it would have been useless and
foolish, and the law rarely requires the doing
of a useless act, (Citations.)”

"Ho tender is necessary where the position
taken by the collector renders it a useless pro-

ceeding .*

Cooley on Taxation, 4th Ed. See, 1261,

S0 in the case at bar, &« tender after delinquency
and before the sale date would have bsen "useless and
foolish”, and therefcre a#t required,

#e call attention particularly to plaintiffs!
responss to paragraph 5 of defendants' second re-
quest for admission of faets. (R.18) (It may be
noted, however, that the case of Fidelity Imv. Co.
¥. Salt Lake County, supra, establishes that there
was at least one tender of the anount. of ths tax
and penalty without the sdvertising fee, other than
the oﬁe mads by "Cyrus G. GCatrell,” made in the case
of Gatrell v. Salt Lake Courty hereinafter discussed.)

We desire to call the attention of the court
to the case of Gatrell v, Salt Lake Courdy No. 96685
in the Distriet Court of 3alt Lake Courty, No. 8093,

in this Court,

'h“huin'ﬂ!ﬂa’& M{blgmli /}@l’&‘.’img\ 'fl@” ﬂmgw ml z\ﬁ;/g m I’/r)' Services
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3 and b in this brief, The prop:rty involved a tract
oonsisting of 6 complete Blocks, and the major portion
of two others in St. Albans, arbitrarily divided inte

§ {tams embraocing diseonnected lote acattered through-
out the plat, huad been scld for taxes for the year

1950 asoessed against the owner, Faloonaero, Ine. and
taxes for 1951 were also delinquent and reported back

to the 1950 sale., In July of 1952 the plaintiff

Gatrell as mortgagee, daeming the sale invalid, tendered
to the treasurer the full amount of the tax and penalty
for 1950 with interest thereon up to the date of tender,
but not including the sdvertising fee or any other costs,
also the came for the yesr 1951, which Genders wers re-
Jested, and plaintiff then brought his action, deposit-
ing the amounts of such tendsrs in court with his com-
plaint, ¥hile the action wes pending taxes for 1952
becams delinquent, and plaintiff late in December
tendered payment of the tax and penslty, which tender
was likewise rejected, notwithstanding the decision

in the Fidelity Inv. Co. case rendered nearly two ysars
before., The District Court adjudged the tox sale to

u S/m(je‘hymg gm-t(/n%m& clgixuf%gvit&mﬁﬂmw 0! J/!uxc?‘u,L nd LI/%% Services
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of said sums in court had satisfied and discharpged
the tax liens for the three years 1950, 1951, end 19352,
Defendant appsaled, the record was iled in this
sourt Oet. 15, 1953, and time to file brief extonded
to Dec. 15, 1953, and on December 16, the appeal was
dismissed on motion ef appellant, so this ccurt was
not peraitted $o pass on the gquestions invdlved, in
that case,

The memorandum opiniom of the trial Judge in
that case i3 of no assistance, as that was given
under a misapprehension, due to the blunder of the
compiler of U.C.ie 1953 in renumbering the sestions,
making ssction 2125 refer to section 59-10-3C in-
stead of 59-10-29, The error w:s called to his
attention and a written argument furnished him and the
defendant containing the substance of the discussion
in this brief umder points thres and four, and jJudg-
ment was them rendsred accordingly.

It may be interesting to note that the rule that
one 18 not required to make a tender when it is

reasonably eertain that it would be rejected, has been

mylhﬁ in a labor dispute, where it was held that sn
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enployes having boen notified by the mion that his
future tender of dues would not be sccepted unless he
‘pnuntod‘ a valid excuse B6r non-attendanee at union
meetings or paid fines incidert thereto, a tender of
future dues was not required, and the Union was not
Justified in requiring his discharge for failure to

pay such dues., Par, 12,980:Nat. Lab; Rel. Bd.,Dec."page

12579.
CORCLUSTON.

We respectfully submit that the plaintiffs' tax
title is void for each of the four grounds mentiomd
herein, that the judgment of the lower court should
be reversed and the case remanded to the lower court
with instructions to enter judgment for the defendamats,
mbjo;t to the right of plaintiffs to establish and
forecloass any lien they may be entitled to under the

mvilionl of Section ’9"19.65 [N+ 1953.

CYRUS G. GATRELL
Attomey for Appellants,
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