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STATEMENT OF JURISDICTION

Appellee believes that this Court lacks jurisdiction over the appeal as it is untimely. Burgers
v. Maiben, 652 P.2d 1320 (Utah 1982).; U-M Investments. v. Ray, 658 P.2d 1186 (Utah 1982).

DETERMINATIVE CONSTITUTIONAL PROVISIONS. STATUTES AND RULES

Any determinative constitutional provisions, statutes or rules are reproduced herein in

addendum “B”.

STATEMENT OF THE CASE

This action commenced with the filing of a Complaint on June 19, 1998. R.1. The
Complaint was filed by the Plaintiff Pro Se. R.1. Itis not clear from the file when the Complaint
was served on the Defendant. as there is no copy of the served summons in the court’s file.

An Answer and Counterclaim were filed by the Defendant on July 1, 1998. R.13.

Even though a possession bond was placed with the court. the Defendant through requesting
various hearings managed to hold over in the property until August 16, 1998. R.10, T.99. The
Defendant filed an Answer, a Counterclaim and Request for Hearing on the possession bond request.
R.13, R.38. The hearing was scheduled for August 3. 1998. R.38.

At that hearing. Plaintift was first represented by counsel Shawn D. Turner. and the law firm

of Larson, Turner, Fairbanks. & Dalby.! A second hearing was scheduled on August 5, 1998. R.46.

The firm was at that time called Larson. Kirkham and Turner.
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At that hearing, counsel for the Defendant made claims contrary to the previous order of Judge
Hilder, and consequently the matter was returned to Judge Hilder for a final determination. R 4.

After Plaintiff’s counsel had made his appearance, Defendant’s counse] purportedly mailed
the Defendant’s First Set of Interrogatories, Request for Production of Documents, and Request for
Admissions to the Plaintiff. R.50. Plaintiff claims he never received any such pleadings. which, if
sent, were sent to him in violation of both Utah Code of Professional Responsibility, and the Utah
Rules of Civil Procedure.

The very first item actually received, from the Defendant, by Plaintiff s counsel was a Notice
to Submit for Decision. dated the 16" day of September, 1998. R.76. On October 3, 1998, a Motion
for Order Establishing Admissions was sent to Plaintiff's counsel. R.95, Plaintiff objected to the
motion on the basis that he had never received the Request for Admissions. and further hadn’t been
able to see the certificate of mailing as the court’s file was unavailable when Plaintiff’s counsel went
to the court. R.136-138.

On November 10. 1998, Judge Hilder scheduled a hearing to address the issue of the Request
for Admissions. At the hearing, the court found that Plaintiff's counse] had never received copies
of the discovery requests, but stated that it felt that under the Langeland v Monarch Motors, Inc.
case, the court was nevertheless required to deem the requests for admissions to be admitted.

Langeland v. Monarch Motors, Inc.. 932 P.2d 1038 (Utah 1998).



Defendant has failed to obtain a transcript of that hearing to be included as part of this record,
failing in his duty to marshall the evidence. Following the initial hearing, the court asked for
additional briefing on the issue, particularly on the Langeland case. In the Plaintiff’s response, the
Plaintiff clearly presented the alternative to the court of an amendment or withdrawal of his request
for admissions under Rule 36(b) of the Utah Rules of Civil Procedure. R.209. Notwithstanding the
Plaintiff’s objections, the court felt that Langeland required the request for admissions to be deemed
admitted.

Trial was held in this matter on March 22, 1999, before the Honorable Robert K. Hilder.
Prior to the commencement of the trial, Judge Hilder informed counsel of the respective parties, that
he was not going to allow the Defendant to perpetrate a fraud on the court. He informed the parties
that he would allow evidence as to certain documentary evidence that would be submitted at trial to
determine whether the documents included alterations or forgeries. T.3-4.

After hearing the witnesses and determining their credibility, the court entered a ruling from
the bench, finding in favor of the Plaintiff on his Complaint and in favor of the Defendant on his
Counterclaim in some aspects. Counsel for the Plaintiff was ordered by the court to prepare a draft
order, findings of fact and conclusions of law. The documents were instead submitted by the
Defendants and said findings were objected to by the Plaintiff. R.312. R.330. The court examined
the respective filings of the parties and their various objections and entered a minute entry setting

forth the court's findings of fact and conclusions of law on September 14. 1999. R.422.



Without waiting for the judgment to be signed. the Defendant filed a Rule 59 Motion. R.428.
The initial judgment was signed on October 21, 1999. R.466.

The Defendant then filed a second Rule 59 Motion on November 3. 1999. The Rule 59
Motion of the Defendant was granted in part and was denied in part by a minute entry and order,
which is undated but was completed at some point in May 2000. R.494. The minute entry informed
the parties that the judgment would be amended to take into account a $150.00 credit for the
Defendant.

On June 7. 2000. the Notice of Appeal was filed in this case. R.497.

On June 19, 2000. the Amended Judgment was actually signed by the court and entered.

R.499.

STATEMENT OF RELEVANT FACTS

1. At the inception of this proceeding Mr. Hawkins was the owner of certain real
property located at 61 West Russett. Salt Lake City, Utah. T.20.

2. During the period of Mr. Hawkins ownership he leased rooms of the home located
on the property to various tenants. T.21.

3. Mr. Hawkins had a standard form lease agreement which he used with a majority of
the tenants in the property. T.32.

4. [nitially Mr. Hawkins himself lived in the home and occupied one of the rooms.
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5. On or about June 21, 1997 Mr. Hawkins entered into a lease agreement with the

Defendant, Tom Callahan. T.23.

6. The lease provided that it was to be operational from July 15, 1997 until March 15,
1998. T.25.

7. Mr. Callahan took the original lease and refused to give Mr. Hawkins a copy thereof.
T.24.

8. Under the terms of the lease Mr. Callahan was to provide a deposit of $200.00 and

was to pay a monthly rent of $290.00. Plaintiff’ s Exhibit #1.

9. Mr. Callahan paid $50.00 but never provided the other $150.00. T.24.

10. At the time Mr. Callahan and Mr. Hawkins entered into the lease, Mr. Callahan had
asked for a longer term lease. T.29-30.

11. Mr. Hawkins had declined to give Mr. Callahan a longer term lease and informed him
that it was his belief he would be selling the property so that he could go to nursing school. T.30.

12.  Shortly after Mr. Callahan occupied the premises Mr. Callahan would present Mr.
Hawkins with 3 x 3 cards to act as receipts for the payment of Mr. Callahan’s rent. T.34-33.

13.  Mr. Hawkins would sign those receipts. T.35.

14. Pursuant to the terms of the lease, at the expiration of the lease period the

arrangement between the parties was one of a month to month tenancy. Plaintiff’s Exhibit #1.



15.  Towards the end of April of 1998 Mr. Hawkins gave Mr. Callahan a 30 Day Notice
to Quit in order to terminate the month to month tenancy. Plaintift’s Exhibit #5

16.  The notice was given on the basis that the lease between the parties had expired and
it was Mr. Hawkins desire to prepare the home for sale consistent with his intentions that he
expressed to Mr. Callahan the previous June. Plaintiff's Exhibit #5

17. Mr. Callahan indicated that he would leave the property but that he needed time to
find a new place. T.39

I8. Mr. Callahan made no mention of having an additional period of time to stay in the
property pursuant to any extension of the lease agreement. T.39.

19. On two or three separate occasions the Defendant assaulted and threatened Mr.
Hawkins and/or his girlfriend who was on the premises on behalf of Mr. Hawkins. T.40-42.

20.  Onorabout June 15, 1998 Mr. Hawkins served two notices to quit on Mr. Callahan.
Plaintiff’s Exhibit #6 & #7; T.42-46.

21. One of the notices was for failure to pay the full amount due and in particular the
balance of the deposit. being $130.00. The second Notice to Quit was for violating the rules of the
lease including smoking in the house, failing to keep the living areas clean. and threatening the
landlord. Plaintiff's Exhibit #6 & #7.

22, Callahan did not remedy any of the defaults in either of the notices and further did

not vacate the premises.
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23.  Thereafter this action was filed. R.1.

24, After this action was filed a document purporting to be an extension of the lease
between the parties was produced as part of the Defendant’s pleadings. Plaintiff’s Exhibit #4.

25. The document was a copy of a 3x5 card that Mr. Hawkins had signed acknowledging
receipt of a rental payment. T.36-37.

26. The document was subsequently altered by the Defendant to add in the language
purporting to give the defendant an extension of time to stay in the property for another full year.
R.423.

27. The Defendant remained in the property up through and including August 15, 1998
although he had not paid rent for the months of July or August. T.99.

28. Contrary to the Rules of Civil Procedure. the Defendant after receiving notice of the
appearance of Plaintiff's counsel. allegedly mailed discovery requests directly to the Plaintiff and
not to Plaintiff’s counsel. R.50.

29, Although the discovery was never sent to Plaintiff’s counsel and Plaintiff’s counsel
had never seen the same, the court upheld the Defendant’s Motion Establishing Admissions. R.194.

30.  The Defendant's filed two Rule 59 Motions, one prior to the entry of judgment and
one thirteen days thereafter. R.428, R.469. The Rule 59 Motion was denied in part and granted in
part by minute entry. R.494-496.

31. The Notice of Appeal in this case was filed on June 7. 2000. R.497.
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32. The final judgment in this case, comprising the amended judgment was filed on June
19, 2000. R.49.

SUMMARY OF THE ARGUMENT

This action began as a simple attempt by the Plaintiff to regain control of his property and
ended up being a three ring circus of the Defendant attempting to defraud the court, with the case
itself being churned for attorney’s fees. It is no coincidence that the single greatest element of
“damages™ claimed by the Defendant in this case are his attornev’s fees. It is likewise not a
coincidence that the Defendant proclaimed himself “impecunious™ and judgment proof.

Before getting to the “merits™ of the Defendant’s appeal, the Defendant would have to clear
two hurdles which are fatal to the current action.

The first problem is that this Court has no jurisdiction to even address the appeal. Rule 4(a)
of the Utah Rules of Appellate Procedure provides:

In a case in which an appeal is permitted as a matter of right from the
trial court to the appellate court. the notice of appeal required by Rule
3 shall be filed with the clerk of the trial court within thirty days after
the date of entry of the judgment or order appealed from. However,
when a judgment or order is entered in a statutory forcible entry or
unlawtul detainer action, the notice of appeal required by Rule 3 shall
be filed with the clerk of the trial court within ten days of the date of

entry of the judgment or order appealed from.

U.R.A.P. Rule 4(a).



This is an unlawful detainer action and therefore, according to the Rule. the Notice of Appeal
needed to be filed within ten days of the date of judgment. The initial judgment in this action was
filed on October 21, 1999. R.466. The Notice of Appeal was filed on June 7, 2000. R.497.

The time for filing the Notice of Appeal is stayed when a timely motion under Rule 59 of the
Utah Rules of Civil Procedure is made. In that event, the Notice of Appeal is to be filed at the
conclusion of the post-judgment ruling.

The Defendant’s first problem is that his Rule 59 Motions were not filed timely. The
Defendant filed two Rule 59 Motions. The first, contrary to the express language of the rule, was
filed before the entry of the judgment. R.428; R.466. The second, contrary to the rule, was filed
thirteen days after the judgment. R.419. Even if the motion had been timely, the Notice of Appeal
is still not.

The Defendant’s motion. under Rule 59, was made and granted in part and denied in part.
The result was the court entered an amended judgment on June 19, 2000. R.499. Appellant’s Notice
of Appeal was filed twelve days prior to the entry of the Judgment which he is attempting to appeal
from. Where the Notice of Appeal is filed prior to the final disposition of the post-judgment motion.
it is of no affect. U-M Investments v. Ray, 638 P.2d 1186 (Utah 1982); Anderson v. Schwendiman,
764 P.2d 999 (Utah App. 1988). The failure of the Defendant to refile his Notice of Appeal after the
entry of the Amended Judgment. leaves this Court without jurisdiction and is fatal to Defendant’s

claims.



The next procedural hurdle that the Defendant would need to overcome in this appeal, is his
failure to marshall the evidence. This matter comes before the Court o appeal from a bench trial
wherein the court entered specific findings of fact and conclusions of law. To successfully challenge
the trial court’s finding, the Defendant must demonstrate that the findings are clearly erroneous. To
make such a showing. the Defendant must marshall all of the evidence supporting the finding, and
then demonstrate how this evidence, when viewed in the light most favorable to the finding, is
insufficient to support it. Fisher v. Fisher, 907 P.2d 1172. 1 177 (Utah App. 1995). Not only has
the Defendant failed to marshall all of the evidence and analyze why it does not meet this minimal
standard required. but the Defendant has failed to even order the necessary transeripts to marshall
the evidence. In addition to the trial. there were three separate hearings held in this case. Not one
of these transcripts has been ordered by the Defendant. One of those hearings specifically dealt with
the issues relating to the Request for Admissions. which issue is the predominant issue included in
the Defendant’s Brief. Due to the Defendant's failure to marshall the evidence. this Court should not
disturb the factual findings of the trial court. Beesley v Harris, 883 P.2d 1343, 1349 (Utah 1994).

If this Court determines to 2o on and address the merits of the Defendant’s appeal. it will find
that those merits are sorely lacking. Defendant’s initial arguments are that the trial court made a
mistake by not allowing the Defendant to defraud the court. In both its original judgment and in the
minute entry rejecting in large part the Rule 59 Motion of the Defendant. the court made specific

findings as to the total lack of credibility of the Detendant. The court specifically stated that it was



not going to allow the Defendant to subserve the presentation of the merits of the case through some
sort of procedural chicanery.

The court’s ruling on the documentary evidence and allowing that evidence at trial is more
than supported both in case law and by statute. Indeed, the only error the court made was in
originally granting the motion to have the admissions deemed admitted. R.494.

Because service of the Request was not done appropriately, the Defendant’s Motion
shouldn’t have been granted at all and all of the benefits he derived from that in the trial would have
been more appropriately stricken. Rather than providing the Defendant a basis for appeal, the court’s
ruling actually would have provided the grounds for appeal by the Plaintiff. Once you get past the
issue of the Request for Admissions, the determination to the remaining issues is simply a matter
of credibility. “The trial court is in the best position to weigh conflicting testimony, to assess
credibility, and from this, to make findings of fact.” Fisher v. Fisher, 907 P.2d 1172, 1178 (Utah
App. 1993). Although not referred to in Appellant’s Brief, there was direct testimony from both
Plaintiff and Defendant with respect to whether the documents at issue had been altered. The trial
court found that the Defendant totally lacked credibility. The court’s ruling was based in large part
on that determination. In addition to the testimony of the parties, the Plaintiff was able to show other
lease documents that didn’t contain the provisions that had been hand-written into the lease at
question in this case. The additional hand-written additions were all in the hand-writing of the

Defendant. The testimony from third party witnesses went to specific elements such as the provision
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of cable television which was included in the lease proffered up by the Defendant. The direct
testimony from the Plaintiff Mr. Hawkins and from Mr. Royal Kay, a former resident of the home.
was that there had never been any cable television at the home in Mr. Hawkins' name.

Both the weight of the evidence and the credibility of the witnesses were clearly in favor of
the Plaintiff in this action. The Defendant’s appeal must therefore be denied and Plaintiff should be
awarded his costs and attorney’s fees in responding to this appeal pursuant to the attorney’s fees
clause in the lease between the parties.

ARGUMENT

I. THIS Court LACKS JURISDICTION TO
HEAR DEFENDANT’S APPEAL.

The time for filing an appeal is jurisdictional. State v. Montoya, 825 P.2d 676 (Utah App.
1991). The rules regarding the timing of such filings are clearly set forth in Rule 4 of the Utah Rules
of Appellate Procedure. This is an action brought under the Utah Unlawful Detainer Statutes.
Pursuant to Rule 4(a), the Notice of Appeal in such an action is required to be filed with the clerk
of the trial court within ten days after the date of entry of the Judgment. That Rule is somewhat
modified by subpart (b) of Rule 4. This subsection provides in pertinent part:
If a timely motion under the Utah Rules of Civil Procedure is filed in
the trial court by any party ... (3) under Rule 39 to alter or amend the
Judgment ... the time for appeal for all parties shall run from the entry
of the order denying a new trial or granting or denying any other such
motion. Similarly ... a notice of appeal filed before the disposition of

any of the above motions shall have no effect. A new notice of
appeal must be filed within the prescribed time measured from the
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entry of the order of the trial court disposing of the motion as
provided above.

U.R.A.P. Rule 4(b).

In the present case, the initial Judgment was filed on October 21. 1999. R.466. The
Defendant had filed a premature Rule 59 Motion to amend on September 24, 1999 prior to the entry
of the Judgment. R.428. A second Rule 59 Motion to Amend was filed on November 3, 1999. The
plain language of Rule 39 requires that the motion be served “not later than ten days after the entry
of the Judgment.” Under the plain language of the Rule therefore, the initial Rule 59 Motion to
Amend filed on September 24, 1999, was untimely and could not toll the time to file a Notice of
Appeal. Burgers v. Maiben, 632 P.2d 1320 (Utah 1982).

After entry of the Judgment on October 21, 1999, a second Rule 59 Motion to Amend was
filed. R.469.% Although this Rule 59 Motion is purportedly dated October 27, 1999, the document
was not in actuality filed with the court until November 3, 1999. R.469. Since the Judgment was
filed on October 21, 1999, the Rule 59 Motion needed to filed by October 31, 1999. October 31st
was a Sunday which would allow Defendant until November 1, 1999. The Motion was not filed
until November 3, 1999, making it untimely. The result is again that the untimely Motion failed to
toll the time period for filing a Notice of Appeal, which in a unlawful detainer action like the one

at present means the time for filing the Notice of Appeal likewise expired on November 1, 1999.

- The Motion was apparently in response to Plaintiff’s First Memorandum in opposition to the initial Rule
59 Motion. where it was pointed out that the Motion was untimely. R.443.
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The Notice of Appeal in this case was actually filed on June 7. 2000. R.497. In light of the
untimely filing of the Notice of Appeal, this Court has no jurisdiction over the appeal and it must
be dismissed.

Even had the Rule 59 Motions been timely filed. the Notice of Appeal is still untimely. The
untimely Rule 59 Motion was granted in part and denied in part. The result of the partial grant of
the Motion resulted in the court filing an Amended Judgment. R.499. An Amended Judgment would
be the final judgment in this case. It would be the order disposing of the Rule 59 Motion. Rule 4(b)
of the Utah Rules of Appellate Procedure provides in pertinent part, “a Notice of Appeal filed before
the disposition of any of the above motions shall have no effect. A new Notice of Appeal must be
filed within the prescribed time measured from the entry of the order of the trial court disposing of
the motion as provided above.” This very issue was addressed by the Utah Supreme Court in the
case of U-M [nvestments v Ray. 658 P.2d 1186 (Utah 1982). The issue in that case was whether an
appeal filed before the final disposition of a Rule 59 Motion provided jurisdiction for the Appellate
Court to hear an appeal. The Utah Supreme Court clearly stated:

After the motions were made by the defendants. both groups filed a
notice of appeal from the September judgment. Had no motions been
filed under Rule 59 within ten days of the judgment. such notice of
appeal clearly would have been timely. However. under Rule 73(a)
the timely motions filed to upsct the judgment render the notice of
appeal ineffective. The time for appeal therefore automatically was
rescheduled. and an appeal then had to be taken within one month of

the date of the register of actions entry that denied defendant's
motions or amended the judgment.



U-M Investments v. Ray, at 1187.

There are two possible results out of a Rule 59 Motion. Either it is denied. which triggers
time for filing the appeal. or it is granted. and if it is granted. then the filing of the Amended
Judgment is the event that triggers the time frame for filing an appeal. The sort of preliminary ruling
by the court announcing an Amended Judgment would be filed is not a final Judgment triggering the
time for appeal. See Anderson v. Schwendiman, 764 P.2d 999 (Utah App. 1988). Accordingly, even
if the Defendant had in some fashion filed a timely Motion under Rule 59, the premature filing of
the Notice of Appeal before the entry of the Amended Judgment in this case makes the notice
ineffective. This Court therefore lacks jurisdiction over the appeal and it must be dismissed.

II. DEFENDANT’S APPEAL SHOULD BE DENIED DUE TO
HIS FAILURE TO MARSHALL THE EVIDENCE.

The Defendant seeks to challenge findings of the trial court that the lease agreement between
the parties and a purported extension of that lease were documents which had been fraudulently
altered by the Defendant. In order meet this burden. the Defendant must show that the finding of
the trial court is “clearly erroneous.” Fisher v. Fisher. 907 P.2d 1172, 1178 (Utah App. 1993). In
Fisher, this Court clearly set forth the duties and burdens of a party seeking to demonstrate that the
trial court’s findings were clearly erroneous. This Court stated:

To successfully challenge the trial court's finding. the trust must
demonstrate that finding is clearly erroneous. To make such a
showing the trust must marshall all of the evidence supporting the
finding and then demonstrate how this evidence. when view.ed in the

licht most favorable to the finding. is insufficient to support it.
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Fisher, at 1177. The Defendant has clearly failed in that burden in this case. Rather than citing to
the evidence supporting the court’s ruling, the Defendant provides his own narration as to the facts
that he presented at trial. It is not in any fashion an attempt to marshall the evidence and examine
the items that the court would have ruled on. This is the exact situation this Court addressed in the
Fisher case. This Court held:

Rather than marshall the evidence, the trust merely highlights a

portion of the trial court’s findings and then argues that there was

other, contrary evidence before the trial court ...

The trial court is in the best position to weigh conflicting testimony,

to assess credibility, and from this, to make findings ot fact. This

Court does not lightly disturb the factual findings of a trial court.

Accordingly. absenta proper showing that the trial court erred. we

will not revisit the facts on appeal.
Fisher, at 1178 (citations omitted).

Not only has the Defendant failed to marshall the evidence presented at trial. he has likewise
failed to even obtain transcripts of the prior hearings held in this case. One of those hearings was
specifically held on the issue of the Request for Admissions which form the central portion of the
Defendant’s appeal. In light of the Defendant’s failure to marshall the evidence. the court must

presume that the evidence presented to the court was sufficient to sustain the court’s ruling and deny

the Defendant’s appeal.
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I1I. THE COURT PROPERLY PREVENTED THE DEFENDANT
FROM PERPETRATING A FRAUD ON THE COURT.

A. The Request for Admissions was not properly served.

Rule 5 of the Utah Rules of Civil Procedure provides in pertinent part, “whenever under these
rules service is required or permitted to be made upon a party represented by an attorney, the
service shall be made upon the attorney, unless the service upon the parties is ordered by the court.”
U.R.C.P. Rule 5(b)(1). Counsel first appeared for the Plaintiff at the hearing in this matter on
August 3, 1998. That appearance is reflected on the docket. R .43.

On August 14, 1998, in direct contravention of the Rules of Civil Procedure, the Defendant
alleges that he mailed a copy of his discovery request directly to the Plaintiff and not to Plaintiff's
counsel. R.50. The Plaintiff claims that he never received such discovery. Plaintiff’s counsel
certainly never received such discovery until a Motion for Order Compelling discovery and Motion
for Order Establishing Admissions were sent on or about October 5, 1998. Plaintiff's counsel went
to the court to review the file on three separate occasions. after receiving Defendant’s motion, to
examine the file in this case. Each time he was told the file was not available. Plaintiff’s counsel
was left therefore unablé to determine that the discovery had allegedly inappropriately been sent to
his client, because he never saw the mailing certificate. R.137. That document was never directly
provided to Plaintiff’s counsel by the Defendant or his counsel.

The reason is obvious. The document shows that service was not appropriately made.
Because the alleged service of the discovery was inappropriate. the trial court’s initial order granting
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the Motion to have the items deemed admitted was improper. The court’s subsequent decision
therefore to allow limited testimony to the effect relating to areas where the Defendant was
attempting to perpetrate a fraud on the court, while not going far enough, clearly remedied at least
some of its deficiency.
B. The Court’s Decision to Grant the Motion
Deeming the Admissions Admitted Without
Proper Service was Improper.

[n determining whether the Request for Admissions in this case should be admitted, the court
examined three cases: Langeland v Monarch Motors, Inc., 952 P.2d 1058 (Utah 1998); Jensen v.
Pioneer Dodge Center, Inc., 702 P.2d 98 (Utah 1985): and, Whittaker v. Nikols, 699 P.2d 685 (Utah
1985).  All three of these cases provided examples where the court found that Request for
Admissions should be deemed admitted. All of these cases share one thing in common, there was
no dispute in any of the cases that the Request for Admissions were actually sent to the other party
in accordance with the Rules of Civil Procedure. or that the other party had received them. The
importance of this distinction is clear. Ifa party has not received discov ery requests. he has no duty
to respond to them. If they have not received them. deeming them admitted is a violation of the due
process rights of a party against whom the Motion has been filed.

“Due process is not a technical concept that can be reduced to a formula with a fixed content.

unrelated to time. place. and circumstances. Rather. the demands of due process rests on the concept

of basic fairness of procedure and in a manner procedure appropriate to the case and parties
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involved.” Inre: Worthen 926 P.2d 853, 877 (Utah 1996). “The test of procedural due process is
fairness.” Wells v. Children’s Aid Society of Utah, 631 P.2d 199, 204 (Utah 1984). The basic
procedural due process requirements are notice and an opportunity to be heard. Jd.

By deeming the admissions in this case to be admitted, the trial court subserved the
fundamental and basic rights incorporated in procedural due process. In the hearing, the court stated
that it accepted the fact that Plaintiff's counsel had never recéived the Request for Admissions from
the Defendant. The mailing certificate demonstrates that they were never sent to Plaintiff"s counsel
and instead were at best improperly sent to the Plaintiff himself. In keeping within the constitutional
requirements of due process, therefore, the court could not and should not have deemed the Request
for Admissions to be admitted. The court’s determination to at least allow limited testimony on
issues where fraud was to be attempted on the court, to some degree amelicrated this prior erroneous
ruling.

C. The Court’s Modification of its Prior Ruling
was at Least a Partial Response to
Plaintiff’s Rule 36(b) Motion.

Under Rule 36(b) of the Utah Rules of Civil Procedure, it provides that the “court may permit
withdrawal or amendment when the presentation of the merits of the action will be subserved thereby
and the party who obtained the admission fails to satisfy the court. the withdrawal or amendment

will prejudice him in maintaining his action or defense on the merits.” While the Defendant

proclaims that the court’s decision to allow evidence that could show the attempt by the Defendant
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to perpetrate a fraud on the court in some fashion prejudiced him. there is not a single concrete
example of such prejudice.

Defendant failed to identify a single exhibit or a single witness that could have been
presented to the court. outside of those that were already presented. Indeed. it is impossible to
foresee any such circumstances that could have arisen. The documents at issue were executed solely
between the Plaintiff and Defendant. No other parties were present when the documents were
executed. The documents themselves were presented to the court. There is no allegation other than
the documents presented to the court that there were any extrinsic documents that could have been
used to evaluate the authenticity of the various documents. The trial court took all of the evidence
and listened to all of the evidence before determining what was relevant and what should be admitted
for purposes of trial. The court found specifically that the Defendant had altered documents which
he tried to present to the court as if they were originals. T.163.

In Defendant’s Brief, they allege that no Rule 36 Motion was ever made. That is simply not
true.

In Brunetti v. Mascaro, 854 P.2d 555 (Utah App. 1993). this Court found that documents
served in opposition to a Motion for Summary Judgment which addressed the attempt to have the
Request for Admissions deemed admitted constituted a Motion for Withdrawal, even though the
pleadings were not captioned or titled the same. Brunetti, at 538, In this case, the Plaintiff had filed

an objection to the Defendant’s Motion for Order Compelling Discovery. That Motion could have



been treated by the court as a Motion to Withdraw the Request for Admissions. In the Supplemental
Memorandum in Response to Request for Admissions be Deemed Admitted filed by the Plaintiff,
the court’s option to treat the prior objection as a Motion to Withdraw was pointed out together with
a more formal presentation of the same request. R.210. Attached to the Plaintiff's Memorandum
were copies of the sworn Answer to the Request for Admissions and an Affidavit of the Plaintiff,
setting forth the objections made in the Request for Admissions. The court's specific findings with
respect to the forged documents clearly shows that presentation of the evidence in this case would
have been subserved had the court not stepped in and modified its ruling.?

Rule 60(b) of the Utah Rules of Civil Procedure provides that “a trial court may in the
furtherance of justice relieve a party or his legal representative from the final judgment, order, or
proceeding where there has been fraud. misrepresentation, or other misconduct of an adverse party.”
U.R.C.P. Rule 60(b). The Rule also specifically states that “this Rule does not limit the power of
the court to entertain independent action to relieve a party from a judgment order or proceeding, or
to set aside a judgment for fraud upon the court.” Jd. The court specifically found that the
Defendant in this action was trying to perpetrate a fraud upon the court. [t was clearly within the

court’s power to prevent such an event from taking place.

This meets the requirements set forth in Langeland, that the parties seeking withdrawal or amendment of
the Request for Admissions must show that the presentation of the merits of the action would be served. show that the
matters deemed admitted asainst it are relevant to the merits of the underlying cause of action and must introduce some
evidence by affidavit or otvherwise that