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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

oo

Plaintiff-Appellee, ¢ Case No. 900144-CA
v. s
MARK RAYMOND DASTRUP, ¢ Category No. 2

Defendant-Appellant. $

BRIEF OF APPELLEE

JURISDICTION AND NATURE OF PROCEEDINGS

This is an appeal from a denial of a motion to withdraw
a guilty plea to ten counts of forgery, second degree felonies,
in violation of Utah Code Ann. § 76-6-501 (1990), seven counts of
theft, second degree felonies, in violation of Utah Code Ann. §
76-6-404 (1990), and one count of theft, a third degree felony,
in violation of Utah Code Ann. § 76-6-404 (1990), in the Sixth
Judicial District Court, in and for Sevier County, State of Utah,
the Honorable Don V. Tibbs presiding. This Court has
jurisdiction to hear this appeal under Utah Code Ann. § 78-2a-
3(2)(f) (Supp. 1990).

STATEMENT OF THE ISSUES AND STANDARD OF APPELLATE REVIEW

Did the taking of defendant’s guilty plea conform with
legal requirements? A reviewing court "will not interfere with a
trial judge’s determination that a defendant has failed to show
good cause [for withdrawal of a guilty plea] unless it clearly
appears that the trial judge abused his discretion." State v.

Mildenhall, 747 P.2d 422, 424 (Utah 1987).




CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

Utah Code Ann. § 77-35-11(e) (Supp. 1988) (amended
1989, repealed eff. July 1, 1990).1

(e) The court may refuse to accept a plea of
guilty or no contest and shall not accept
such a plea until the court has made the
findings:

(1) That if the defendant is not
represented by counsel he has knowingly
waived his right to counsel and does not
desire counsel;

(2) That the plea is voluntarily made;

(3) That the defendant knows he has rights
against compulsory self-incrimination, to a
jury trial and to confront and cross-
examine in open court the witnesses against
him, and that by entering the plea he
waives all of those rights;

(4) That the defendant understands the
nature and elements of the offense to which
he is entering the plea; that upon trial the
prosecution would have the burden of proving
each of those elements beyond a reasonable
doubt; and that the plea is an admission of
all those elements;

(5) That the defendant knows the minimum

and maximum sentence that may be imposed upon
him for each offense to which a plea is
entered, including the possibility of the
imposition of consecutive sentences; and

(6) Whether the tendered plea is a result
of a prior plea discussion and plea agreement
and if so, what agreement has been reached.

If it appears that the prosecuting
attorney or any other party has agreed to
request or recommend the acceptance of a plea
to a lesser included offense, or the

! Effective April 24, 1989, former rule ll(e) was redesignated as
rule 11(5). Although defendant cites rule 11(e) and rule 11(5)
interchangeably throughout his brief, to avoid confusion the
State will cite to rule 11(e), the rule in effect at the time
defendant entered his guilty plea.

-2-



dismissal of other charges, the same shall be
approved by the court. If recommendations as
to sentence are allowed by the court, the
court shall advise the defendant personally
that any recommendation as to sentence is not
binding on the court.

STATEMENT OF THE CASE

On March 7, 1989, defendant was charged with 106 counts
of forgery and theft (R. 1-28). The same day an amended
information was filed charging defendant with ten counts of
forgery, all second degree felonies, in violation of Utah Code
Ann. § 76-6-501 (1990), seven counts of theft, all second degree
felonies, in violation of Utah Code Ann. § 76-6-404 (1990), and
one count of theft, a third degree felony, in violation of Utah
Code Ann. § 76-6-404 (1990) (R. 39-44). On March 8, 1989,
defendant pleaded guilty to all 18 counts (transcript of
arraignment proceeding [hereinafter "T."] 11-15). Defendant was
sentenced to serve a term of not less than 1 year nor more than
15 years at the Utah State Prison on each of the second degree
felony counts, and a term not to exceed 5 years in the Utah State
Prison on the third degree felony theft count, all sentences to
be served concurrently (transcript of sentencing proceeding
[hereinafter "T.A."] 18-19).

On August 1, 1989, defendant filed a request for
withdrawal of guilty plea (R. 61-63). A hearing on defendant'’s
motion was held February 7, 1990, and the trial court denied
defendant’s motion on that date (transcript of hearing on motion
to withdraw guilty plea [hereinafter "T.B."] 8). Defendant filed

his notice of appeal on March 8, 1990 (R. 104-105).



STATEMENT OF FACTS

On March 8, 1989, defendant entered a guilty plea to
ten counts of forgery, all second degree felonies, in violation
of Utah Code Ann. § 76-6-501 (1990), seven counts of theft, all
second degree felonies, in violation of Utah Code Ann. § 76-6-404
(1990), and one count of theft, a third degree felony, in
violation of Utah Code Ann. § 76-6-404 (1990) (T. 11-15) (a copy
of the transcript of the arraignment [guilty plea hearing] is
attached hereto as Addendum A).2

At the arraignment proceeding the trial court asked
defendant his age, educational level and ability to read and
write the English language (T. 3); whether defendant was under
the influence of alcohol or narcotics or was suffering from any
mental illness (T. 4); and whether defendant had any questions as
to his constitutional rights enumerated by the court, including
the right to representation by counsel, the right to a speedy
trial by an impartial jury, the right of confrontation and cross
examination, the right against compulsory self-incrimination, the
right to obtain witnesses in his defense, the right to a
unanimous verdict by the jury in order to secure a conviction,
and the right to appeal (T. 5-6). In addition, the trial judge
questioned defendant as to whether the plea was made absent

threats or promises (T. 7); whether defendant actually committed

2 At the time of filing of this brief, an original certified copy
of the arraignment transcript was not available. The State used
a copy of the transcript, received from defendant, for the
preparation of its brief. Joseph Liddell, court reporter, will
certify an original and submit it to this Court. The State
trusts that the original, as so submitted, will be the same as
Addendum A.



the forgeries and thefts set out in the amended information (T.
9-10); and whether defendant understood that the court, and not
the attorneys, determined the penalty that would be assessed (T.
10). The trial court informed defendant of the minimum and
maximum penalties that could be imposed (T. 4-5). The court was
also made aware that the plea had been negotiated and
specifically stated that it would not accept the plea unless
defendant admitted that he had actually committed the crimes as
set forth in the amended information (T. 9). Defendant, when
asked by the court if he wanted the court to accept the plea
bargain, responded affirmatively (Id.).

After defendant had responded to the questions to the
satisfaction of the trial court, defendant signed an affidavit in
support of his plea and entered guilty pleas to all 18 counts in
the amended information (T. 9, 11-15) (a copy of defendant'’s
affidavit is attached hereto as Addendum B). The trial court
specifically found that defendant was advised of his
constitutional rights and that defendant had made a voluntary and
intelligent plea (T. 11).

At the hearing on defendant’s motion to withdraw his
plea defendant declined to testify. His attorney argued that
defendant’s trial attorney had a conflict at the time he
represented defendant (T.B. 3-4), that defendant had been denied
equal protection of the law (T.B. 4-5) and that the trial court
had not strictly complied with rule 11(e), Utah Rules of Criminal

Procedure, pursuant to the requirements of State v. Gibbons, 740

P.2d 1309 (Utah 1987), in the taking of defendant’s plea (T.B.

5). The trial court summarily denied defendant’s motion (T.B. 8).

-5-



SUMMARY OF ARGUMENT

The trial court properly denied defendant’s motion to
withdraw his guilty plea because the record shows that
defendant’s plea was knowingly, intelligently and voluntarily
made.

ARGUMENT

THE TRIAL COURT PROPERLY DENIED DEFENDANT'S
MOTION TO WITHDRAW HIS GUILTY PLEA

On appeal defendant asserts three bases for reversing
the trial court’s denial of his motion to withdraw his guilty
plea. First, defendant states that the court did not comply with
rule 11(e)(2), in that the record did not indicate that defendant
specifically stated that his plea was voluntary. Second,
defendant asserts that the court did not comply with the rule
ll1(e)(3) requirement that he know that by entering his plea he
was waiving certain constitutional rights. Third, he claims that
the record did not reflect that he understood the nature and
elements of the offenses to which he entered a plea and that a
guilty plea was an admission of those elements, as required by
rule 1ll(e)(4). In presenting these arguments defendant relies on

this Court’s interpretation of State v. Gibbons, 740 P.2d 1309

(Utah 1987), as replacing the previous "record as a whole" test
with an on-the-record "strict compliance" test in assessing the

validity of a guilty plea. See, e.g., State v. Vasilacopulos,

756 P.2d 92 (Utah Ct. App.), cert. denied, 765 P.2d 1278 (Utah

1988); State v. Gentry, 141 Utah Adv. Rep. 26 (Utah Ct. App.

August 24, 1990); State v. Pharris, 143 Utah Adv. Rep. 35 (Utah

Ct. App. Sept. 14, 1990). 1If this Court applies an on-the-record

-6-



"strict compliance" test to the instant case, it can readily
conclude that defendant’s first and third allegations are without
merit.

With regard to defendant’s first allegation of error,
the trial court specifically found that defendant’s plea was
voluntary, as required by rule 1l1(e)(2) (T. 11). On its face
rule 11 requires only a finding by the court of voluntariness,
not that a defendant specifically state that his plea is
voluntary. In support of that finding, the trial court, on two
occasions, told defendant that the court’s role was to be sure
his plea was voluntary (T. 4, 7.) The trial court also asked
whether defendant was under the influence of alcohol or drugs,
whether defendant was suffering from mental illness and whether
defendant had been threatened (Id.). Defendant’s responses
satisfied the court, and its finding that the plea was voluntary
is both supported by the record and in strict compliance with
rule 11, as required by this Court.

Defendant’s third contention, that he did not
understand the nature and the elements of the offenses and that
his plea was an admission of those elements, is meritless. At
the defendant’s arraignment he testified that he had finished
grade 12 in school and could read and write the English language
(T.3). Thereafter, the amended information, charging him with
ten counts of forgery and eight counts of theft, was handed to
defendant and read aloud in its entirety (T. 4). The statutory
elements of each count were included in that information as well

as a statement of the facts relating the statutory elements of



the offenses to defendant’s case (see amended information, R. 39-
44, attached hereto as Addendum C). Before accepting defendant’s
plea the trial court and defendant had the following exchange:

Q [trial court] Now, Mr. Dastrup, do you

admit that you committed the forgeries, as

set forth in the amended information, and

committed the thefts on the dates, as set

forth in the amended information?

A [defendant] Yes, sir.

(T. 9-10). The reading of each count and the elements thereof
and defendant’s admission to having committed the acts giving

rise to the charges, in open court, satisfy any rule 11(e)(4)

challenge.

Defendant’s second allegation, that the trial court did
not specifically inform him that by entering a guilty plea he was
waiving certain constitutional rights, is technically true.
However, the trial court did inform defendant of his specific
constitutional rights against compulsory self-incrimination, to a
trial by an impartial jury and to confront and cross-examine

witnesses against him as required by rule 11(e)(3) (T. 6). See

Boykin v. Alabama 395 U.S. 238, 243 (1968) (waiver of federal

constitutional rights when a guilty plea is entered in a state
criminal case includes the right against compulsory self-
incrimination, the right to a trial by jury and the right to
confront one’s accusers). Although the trial court did not ask
defendant on the record whether he understood that he was waiving
those rights by pleading guilty, the manner in which the trial
court explained those rights certainly reflects the fact that

defendant knew he would not be exercising those rights by



pleading guilty. Moreover, defendant executed an affidavit in
support of his plea and initialed, as having read, a paragraph
explaining that he was waiving his statutory and constitutional
rights (see statement of defendant, paragraph 12., R. 51). The
record clearly reflects that defendant knew the rights he was
waiving.

In the event that this Court finds defendant’s second
allegation meritorious, the State urges that the record as a
whole standard be applied to find that defendant was properly
apprised that he was waiving his constitutional rights in
entering his plea. Although the State is aware of this Court’s
recent decisions concerning withdrawals of guilty pleas, it will
continue to assert that Gibbons did not substantively change the
rule on such cases. Consequently, the State has several cases
pending before the Utah Supreme Court on this issue and will
continue to urge that this Court reconsider its on-the-record

3 Application of the record as a

"strict compliance" portion.
whole test would clearly support the trial court’s finding that
defendant’s plea was knowingly and voluntarily made and its

subsequent denial of defendant’s motion to withdraw his guilty

3 The case of State v. Hoff, No. 90096, was argued before the
Utah Supreme Court on November 14, 1990. The State has filed or
is in the process of filing petitions for writ of certiorari in
Gentry, Pharris, State v. Powell, No. 900202-CA (Utah Ct. App.
Oct. 24, 1990), and State v. Maguire No. 900045-CA (Utah Ct. App.
Nov. 16, 1990) (copy of the Gentry petition is attached hereto
and incorporated herein as Addendum D). Although the State
concedes that in light of the cases, this Court is unlikely to
retreat from its conclusion that the record as a whole test no
longer governs, it believes that continued argument on this point
is necessary to preserve the issue for possible certiorari
review,




plea.

CONCLUSION

For the foregoing reasons, this Court should affirm the
trial court’s denial of defendant’s motion to withdraw his guilty

plea.
DATED this [~  day of 7{%44’4/ , 1990.

R. PAUL VAN DAM
Attorney General

ATV [ CTP%

DITH S. H. ATHERTON
sistant Attorney General

MAILING CERTIFICATE

I hereby certify that a true and correct copy of the
foregoing Brief of Appellee was mailed, postage pre-paid to
Shelden R. Carter, Harris, Carter & Harrison, 3325 N. University

Ave., Ste. 200, Jamestown Square, Clocktower Bldg., Provo, UT

84604, this /Z day of Dﬂcm/,@v , 1990.
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IN THE SIXTH JUDICIAL DISTRICT COURT IN AND FOR THE
COUNTY OF SEVIER, STATE OF UTAH

CRIMINAL NO. 1165

'STATE OF UTAH,

Plaintiff, : ARRAIGNMENT

VSs. TRANSCRIPT OF PROCEEDINGS

MARK RAYMOND DASTRUP

“ Defendant.

'H BE IT REMEMBERED that on the 8th day of March 1989,
commencing at 10:00 a.m., that the above entitled matter came
on regularly before the Honorable Don V. Tibbs, Judge of the
Sixth Judicial District Court in and for the County of Sevier,
State of Utah, at the Sevier County Courthouse, Richfield,
Utah;

That on the 7th day of September, 1989, Mrs. Lisa
Dastrup requested a copy of the above entitled TRANSCRIPT OF
PROCEEDINGS and that TRANSCRIPT OF PROCEEDINGS appears herein

as follows:

J. M. LIDDELL, CSR, RPR
SIXTH JUDICIAL DISTRICT REPORTER
SANPETE COUNTY COURTHOUSE

k MANTI, UTAH 84642




10

11

12

13

14

15

16

17

18

19

21

22

23

24

25

PAGE 2

APPEARANCES

For the Plaintiff: R. DON BROWN
SEVIER COUNTY ATTORNEY
Sevier County Courthouse
Richfield, UT 84701

For the Defendant: LAWRENCE H. HUNT
ATTORNEY AT LAW
P.O. Box 310
Richfield, UT 84701
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10:00 A.M.
8TH MARCH 1989
TRANSCRIPT OF PROCEEDINGS

THE COURT: The next matter is No. 1165, State of

Utah vs. Mark Ravmond Dastrup, Mr. Brown and Mr. Hunt. 1Is

Mr. Dastrup present?

MR. HUNT: He is, Your Honor.
ARRAIGNMENT
THE COURT: The record should indicate that Mark
Raymond Dastrup is present, personally. He's represented by
his Attorney, Mr. Lawrence H. Hunt. The State of Utah is
present represented by Mr. R. Don Brown. The matter's before
the Court for arraignment purposes.

Is your true and correct name Mark Raymond Dastrup?

MR. DASTRUP: A Yes, sir. It is.
Q How old are you, sir?
A 26.
Q How far did you go through school?
A Through grade 12, high school.
Q Do you read and write the English language?
A Yes, sir.
Q Have you had an opportunity to talk with your

Attorney this morning?
A Yes.
Q Do you need any additional time to talk to him

before I go forward with this arraignment?
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A No.

Q Are you under the influence of alcohol or narcotics
or suffering any mental illness?

A No.

Q At this time, Mr. Dastrup, 1'll1 hand you a copy of
the document entitled Amended Information and hand your
Counsel a copy and I'll ask the Clerk to read the Amended
Information.

[ INFORMATION READ]

THE COURT: The record should indicate that the
information has been read, with a copy delivered to the
Defendant.

Now Mr. Dastrup, it's my duty to advise you of your
constitutional rights, advise you of the consequence of the
matter before the Court, make sure you understand them, and
it's my duty to obtain a voluntary plea from you. So you
listen to me carefully, and if you have any questions, don't
hesitate to stop me and I'l1l answer them.

You're being charged with 18 different crimes.
They're either forgery or theft. Forgery is a crime
punishable--and this is count No. 1--is a crime and a felony
in the second degree. A felony in the second degree,
according to the laws of the State of Utah, is punishable by a°
term of not less than 1 nor more than 15 years in the Utah

State Prison, or a fine up to $10,000, or both fine and
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imprisonment.
Count No. 2 is theft, a felony in the third degree.

A felony in the third degree is punishable by a term not to
exceed 5 years in the Utah State Prison, or a fine up to
$5,000, or both.

Count 3 is theft, a felony in the second degree,
which is what I've indicated. Count 4 is theft, a felony in
the second degree; Count 5 is theft, a felony in the second
degree; Count 6 is theft, a felony in the second degree; Count
7 is theft, a felony in the second degree; Count 8 is theft, a
felony in the second degree; Count 9, is theft, a felony in
the second degree; Count 10 is forgery, a felony in the second
degree, and Count 11 is forgery, a felony in the second
degree; Count 12 is forgery, a felony in_the second degree;
Count 13 is forgery, a felony in the second degree; Count 14,
Count 15, Count 16, Count 17, and Count 18 are all forgery,
felonies in the second degree.

Now, there being 18 different crimes, of course
there's 18 different punishments and these punishments can
either be consg&g}ive or conggﬁyent. That means they can
either follow each other or they can be at the same time,
depending upon the Court. So that's the consequence of the
matter before the Court.

You have certain constitutional rights in this

Court. First, you're entitled to be represented by an
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Attorney at every step in the proceedings, and you're
represented by Mr. Hunt at this time.

You're entitled to a speedy trial by a impartial
Jury. You're entitled to confront and have your Attorney
cross examine in open Court any witnesses that appear against
vou. You have a privilege against compulsory self
incrimination. That means you don't have to testify, if you
don't desire to. You may stand mute and say nothing and the
burden's still upon the State of Utah to prove you guilty,
beyond a reasonable doubt. Likewise, if you desire to
testify, you have that right.

You have a right to compulsory process for obtaining
witnesses in your defense. At the time of trial it requires a
unanimous verdict by the Jury to convict you, and if you are
convicted, you have the right to appeal the conviction to the
Court of Appeals of the State of Utah.

Now there are basically vyour constitutional rights.
Mr. Hunt, have you advised him of these rights?

MR. NUNT: I have, Your Honor.

THE COURT: 1In your opinion, does he understand

A I believe so.
THE COURT: Do you have any questions you'd like to

ask me, Mr. Dastrup?

MR. DASTRUP: A No. I don't believe so.
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THE COURT: Now, I'm interested only in a voluptary
plea, Mr. Dastrup. Has anyone made any promises to you or
threats against you for the purpose of obtaining a plea, one
way or the other, in this matter?

MR. BROWN: This is a negotiated plea, Your Honor.

THE COURT: All right. Then I'd 1like to know what
the plea bargain is, and Mr. Dastrup, vou listen to this very
carefully, please.

PLEA AGREEMENT

MR. BROWN: Your Honor, the initial information
charged the Defendant with more than 100 counts, those counts
being theft and forgery. Subsequent to the filing of the
initial information, the State became aware of additional
evidence with regard to additional felony counts of theft
which could have been charged. I think it might help the
Court to be enlightened a little bit as to the circumstances
surrounding this incident.

The Defendant was employed as a bookkeeper for
Peterson, the victim in this action. As the bookkeeper he is
alleged by the State to have forged a certain number of checks
and issued those checks to himself and that he was unentitled
to the funds. 1In addition, there were various checks which
were signed in blank by authorized parties of Peterson
Distributing and then, as a bookkeeper, Mr. Dastrup would

execute those checks to himself and misappropriate those




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PAGE 8

funds.

After conferring with Mr. Hunt on behalf of Mr.
Dastrup, the State agreed to file the Amended Information
before the Court. Those theft counts that are included in the
information are an accumulation of the amounts, over six-month
incremental periods, of all of the checks that we are now
aware of that Mr. Dastrup misappropriated. However, we do
have an on-going investigation and we will apprise the Court
of any additional funds that we've located that have been
taken by Mr. Dastrup.

The State has agreed to file the information before
the Court, charges 18 counts in return for a plea of guilty by
the Defendant. And also, our understanding is that we will
present to the Court such additional amounts as we find during
the on-going investigation and that those amounts will be
included for purposes of restitution. That is the agreement.

THE COURT: So as I understand your agreement, he's
to enter a plea of guilty for each one of these counts then.

ll MR. BROWN: That's correct, Your Honor.

THE COURT: 1Is that your agreement, Mr. Hunt?

MR. HUNT: Yes. dJust to declare any additional
amounts that are found would be just for the purpose of
restitution. There would be no new charges filed on those.

5 THE COURT: Is that your agreement, Mr. Brown?

MR. BROWN: It is, Your Honor.
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THE COURT: Now Mr. Dastrup, Counsel have indicated
a plea bargain and the only way I'l1l accept this plea bargain
is on the basis that you admit that you actually committed the
forgeries and theft that you've been charged with and admit
the allegations as set forth in the Amended Information on
each of the particular facts. That's the only way I'l1 do it.
I don't want somebody coming in and pleading in my Court to
something that they didn't do. Do you understand that?

A Yes.

Q And likewise, I've instructed the State's Attorney
in these kinds of cases I want the statement signed by the
Defendant in writing, and a plea agreement. I assume you have
that.

MR. BROWN: We do, Your Honor.

THE COURT: And I would insist that that likewise be
executed in open Court and that you initial each one of the
paragraphs involved. I assume your Attorney has advised you
of that, Mr. Dastrup.

MR. DASTRUP: Yes, sir.

THE COURT: Now, you want me to accept this plea
bargain then at this time, Mr. Dastrup?

A Yes, sir.

Q Now Mr. Dastrup, do vou admit that you committed
the forgeries, as set forth in the amended information, and

committed the thefts on the dates, as set forth in the amended
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information?
A Yes, sir.

THE COURT: All right. The record may so show. You
may execute the agreement at this time.

[{AGREEMENT EXECUTED BY DEFENDANT AND COUNSEL]

THE COURT: Now, let me just explain one other
thing, Mr. Dastrup, before you sign this. This Court takes
the position as to what a person is charged with, that's up to
the State of Utah to determine. 1In other words, the Court
doesn't make charges against anyone, so that's a matter for
the State of Utah to determine. When it gets to the penalty
phase of the case, then that's for the Court to determine.
That's not for Counsel. So while I hear recommendations
concerning the penalty phase, I'm the one that's going to have
to make that determination. You've advised him of that, Mr.
Hunt?

MR. HUNT: I have, Your Honor.

THE COURT: And you understand that, Mr. Dastrup?

MR. DASTRUP: Yes. 1 believe so.

THE COURT: Thank you. The record should indicate
that the Court accepts the plea bargain.

The record should indicate that Mr. Dastrup has
executed in open Court a statement of the Defendant concerning
these offenses. I would 1ike him to initial each one of these

paragraphs, Counsel.
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[ INDICATED]

MR. HUNT: Okay.

[COUNSEL AND DEFENDANT RESPONDED]

THE COURT: The record should indicate that the
State's Attorney, Mr. Hunt, and Mr. Dastrup have executed a
plea agreement.

The Court's of the opinion that the Defendant has
been advised of his constitutional rights, the consequence of
the matter before the Court. The Court's of the opinion that
he intelligently understands why he's here and that his plea
is voluntary, and the Court approves the plea bargain, as set
forth by Counsel.

THE COURT: 1If you'll please stand, again, Mr.
Dastrup.

[DEFENDANT RESPONDED]

THE COURT: Mr. Mark Dastrup, as to Count No. 1,
forgery, a felony in the second degree, what is your plea?
Guilty or not guilty?

A Guilty, sir.
Q The record should indicate Mark Dastrup enters a
plea of guilty to Count 1.

Mr. Mark Dastrup, as to Count No. 2, theft, a felony

in the third degree, what is your plea? Guilty or not guilty?
A Guilty.
Q The Defendant enters a plea of guilty to Count No.
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