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Statement of the Issues Presented on Appeal

As stated in the original Docketing Statement, filed with the Supreme Court, there are
four main issues before this court. The first deals with the burden of proof placed on the
Appellant and whether or not he met that burden. In Civil cases the burden of proofis
either,“clear and convincing” or “by preponderance of evidence”. The question to be addressed
is not only whether or not the Court required a different level of proof; but also whether the
evidence was sufficient to support that, or any level of proof. In addition the Appellant will
show that the Appellee’s presented no evidence in support of their claims. The second issue to
be addressed is whether or not the Appellee’s violated the Appellant’s rights by seizing his
personal bank account without first identifying those monies as assets. In addition, the Appellant
will show that in collecting these monies the Appellee’s violate the Fair Debt Collection
Practices Act, as well as several of Utah Rules of Civil Procedure and did so intentionally. The
FDCP Act establishes what Creditor’s can do and can not do during the collection of a debt. The
third issue is related to the first and that is whether or not the court erred in granting the entire
bank account to the Appellee’s in light of UCA §§ 70C-7-103 et seq., the Consumer Protection
Act, and the Fair Debt Collection Practices Act. And finally, did the court err in requiring the
Appellant to adhere strictly to the rules while at the same time allowing the Appellee’s a great
deal of latitude despite the fact that both partieé were appearing Pro Se. It is the intent of the
Appellant to not only show that the Appellee’s were required to adhere to the rules and
procedures of the court but that the Appellee’s did willfully violate the directives of the court in
an effort to deprive the Appellant of his rights and entitlements. These are the issues to be

addressed in this appeal.
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Statement of the Facts

The facts in this case are quite simple. The Appellee’s issued several Writs of
Continuing Garnishment as well as a Writ of Garnishment. The Writs of Continuing
Garnishment were issued, as the record will show, on or about May 17, 2000. The above-
mentioned Writs were served on the Appellant’s employer, by the Sheriff’s department, on or
about May 19, iOOO. A Writ of Garnishment was also issued by the Appellee, on May 17, 2000,
and served on Key Bank on May 18, 2000. The Writ of Garnishment was re-issued and served
on June 7, 2000 because the Appellees failed to fill in the amount in the originally issued writ.
The basis for this Writ was that the monies contained within the Appellant’s Bank Account,
which at the time totaled $1,008.22, were not derived from wages for personal services.

On June 7, 2000 Key Bank removed from the personal account of the Appellant the sum
total of $1,008.22. Appellant became aware of this fact several days later when he checked his
balance. As a result of this revelation, the Appellant did, on or about June 16, 2000, file with the
clerk of the Third Judicial District Court, a request for a hearing on the matter. The basis for that
hearing was the fact that the monies in the personal bank account WERE derived from wages for
personal services, contrary to the claims of the Appellee. A hearing was set for June 28, 2000.
All parties in question were notified and appeared before the court, Pro Se.

At the hearing the Appellant presented to the court Copies of Bank records that were
expected to support his claim. Appellees presented no evidence nor did they object to or
contradict the information presented by Appellant. Despite the evidence presented by the
Appellant, the Court ‘issued an order over-ruling the Appellant’s objection and awarded the
monies in the Appellant’s bank account to the Appellees. The basis for the Court decision was

that the Appellant failed to provide to the Courts satisfaction that the monies going into the
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account were coming from direct deposits of payroll as asserted by the Appellant. Appellees
were directed to submit an order to the court for signature. On or about June 28, 2000 the
Appellee’s, using a Generic Garnishee order went to Key Bank and upon presentation of that
order received the funds on hold at that time. It should be noted that a copy of the order used to
release the funds being held by Key Bank is NOT a part of the file. It is this order that was
appeal despite the fact that it does not exist in the file.

On June 30, 2000 Appellants properly filed a timely appeal .in this case. As of the time of
the filing of the appeal, an order had not been submitted to the court for signature, nor has the
Appellant been given a copy of whatever was filed. On July 18, 2000 newly acquired Counsel
for the Appellee’s submitted to the Judge an Order to be executed because the documents used
by the Appellee’s was, in his estimation, insufficient. The record will show that the order

submitted by Counsel was executed on August 8, 2000, some 41 days after receiving the funds.

ARGUMENT
POINT #1
Did the Defendant/Appellant present sufficient evidence to support his claim that the
money going into his bank account was coming from Direct Deposit Payroll; given the fact

that the Plaintiff/Appellee presented no contradicting evidence whatsoever?

Because this is something that Utah court have yet to rule on, it is extremely important
that we assume nothihg. Under Rule 301 of the Rules of Evidence, unless otherwise specified by
statute or by the Rules of Evidence themselves, there is a presumption that the burden to prove a

fact is true or false is upon the “party against whom it is directed”. This, as understood by the
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Appellant, means that the burden of proving the money going into the bank account is not as
stated by the Appellee is upon him, the Appellant. This would also mean that if the Appellant
presents sufficient evidence that clearly disputes the Appellee’s claim and contradictor evidence
is not presented or is not sufficient to dispute Appellant’s claims, than the Court is obligated to
rule in favor of the Appellant. In addition to who has the burden we must also consider what
standard of proof is to be used.

As understood by the Appellant, the standard of proof required in Civil Cases is one of
two standards, either “clear and convincing” or by a “preponderance of evidence”. Black’s
Law Dictionary distinguishes between these two standards of proof. The “clear and
convincing” standard is one in which the evidence results in “reasonable certainty of the truth of
the ultimate fact in controversy” (Black’s Law Dictionary, 1991, p. 172). The standard is more
stringent than the “preponderance of evidence” standard, but less stringent than the “beyond a
reasonable doubt” standard. The “preponderance of evidence” standard is “evidence which is
of greater weight or more convincing than the evidence which is offered in opposition to it.”
(Blacks Law Dictionary, 1991, p. 819). It would appear, based on the transcripts and other
factors the standard of proof used by the trial court was “beyond a reasonable doubt’ and not
one of the standards normally used for civil cases. From this we can conclude that the duty of
the Appellant is to present evidence that is sufficient enough to allow the Court to be “reasonable
certainty” of the fact that the monies going into the Appellant’s Bank Account were actually
from wages as stated by the Appellant. With that stated let us begin by examining the
presumptions of thxs éase.

There are two primary presumptions; First, that the monies going into the bank account

were coming from a source other than wages for personal services; and second, the Appellant
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failed to present evidence that was sufficient enough to refute the claim of the Appellees? To
answer these questions the court must have at its disposal, the same evidence presented to the
trial court for its consideration. This evidence is attached as an addendum and marked “Exhibit
A”. It will also require an examination of the Transcripts from the June 28, 2000 hearing date.
And finally, there must be a clear understanding of how Direct Deposits work. There are factors
that the court considered that, at this time, are not important and that would be the amounts. This
will be addressed but a bit later. What is important is, whether or not the deposits in question are
direct deposits and is the source of those deposits, payroll.

A quick overview of Exhibit “A” shows that it is a record of all transactions from the
Appellant’s checking account between April 21, 2000 and June 14, 2000. Looking at the first
line on page 2 of this document, and highlighted for the Courts convenience, we clearly see that
the transaction that took place on May 4, 2000 was a “direct deposit” and that it was from
“Callware Technologies, payroll”. It even states that the amount was for $1,519.71. On page 3
we see a similar entry indicating that there was a second “direct deposit” from “Callware
Technologies payroll”, this time in the amount of $1,382.95. The date of this transaction was
May 18, 2000. From this we can see that between April 21, 2000 and May 18, 2000 two direct
deposits were made into the Appellant’s bank account by Callware Technologies, and that the
monies came from payroll. Examination of the record will show that the employer served by the
Appellee’s, on May 19, 2000, was in fact Callware Technologies, Inc.

There are two more direct deposits made to the account. One was made on May 30, 2000
and a second on June» 14, 2000 (Exhibit A pages 4 & 6). It is important to note that both of these
records say that the monies, whatever the amount, were direct deposits from Payroll as well.

Since these are records obtained directly from the bank, we can presume that they are accurate
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copies of the transactions that had taken place. We can also presume that those transactions that
are marked “direct deposit ... payroll”, regardless of what the employer was, must have come
from wages and could not have come from any other source. Does this evidence support the
conclusion that the monies going into the Appellant’s account was coming from Direct
Deposited Payroll? Based on the documentation we can conclude nothing else. However, did it
prove it to the court? To answer this question we need only turn to the Transcripts and see what
Judge Iwasaki himself said.

In the transcripts Judge Iwasaki stated that:

“Mr. Diefenderfer does have a point that there is an exception - an exception as to

the amounts that can be garnished, if it is due strictly to wages. Now, the problem
I’m having is that the burden is on Mr. Diefenderfer to show me that and while he
has shown me a document entitled “direct deposits”, I don’t have anything to
correlate what those deposits may or may not be, the source of it. 1don’t know
if it’s a direct deposit from something else; plus, with the amounts that have been
blacked out, there is no way for me to examine what the wages were and what
was deposited.”(Transcript dated June 28, 2000 page 6; 9-20) (Emphasis mine).

The critical aspect of this statement is the fact that the Court was not able to discern what the
“source of it” may be. The evidence clearly shows that the monies were not only direct deposits,
but that it came from “payroll”. It shows that he had not examined the evidence closely enough
to clearly understand what it said, and it indicates that he did not fully understand how direct
deposits work. A statement “direct deposit, Callware Technology, payroll” clearly establishes
that the money was from “payroll”. The evidence does not allow us to infer that the deposits
were from any other source other than payroll, nor can we disregard that these monies were
coming from “payroll”. What Judge Iwasaki’s comments showed, concerning correlating the
amounts of the deposits with something else, shows that he was not aware of how direct deposit

works. A brief explanation of how direct deposit work is in order.
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Anyone who has had payroll checks directly deposited is fully aware of the fact that the
amount deposited is ALWAYS the individuals net pay or in terms related to garnishment,
disposal earnings. All required deductions have been taken. This would not be limited to just
those deductions required by law i.e. taxes, insurance, etc; but, would also included any
garnishments that have been properly served upon an employer. For example, let us suppose that
a Writ of Continuing Garnishment was issued to the Appellants employer, in this case, Callware
Technology; and this Writ was issued prior to the Appellant's pay period. For purposes of this
argument let us also assume that the Appellant has a Gross pay of $1,500.00 per pay period and a
net pay of $1,250.00. Under normal circumstances, that is without the Garnishment, the total
directly deposited into our hypothetical employee bank account would be $1,250.00. This is the
employee’s net pay or disposal earnings. This is because Companies that offer direct deposit
will deposit the employee’s net pay into their accounts. They do not send any funds to the
employee but only a statement of the deposit.

Now, assuming that a garnishment was properly served and it was served prior to the
employee’s payday, than before any monies are deposited, the allowable 25% would be
deducted, and what would remain would be deposited. It should be noted that the Appellant has
had direct deposit for several years. Every company that has offered this “benefit” has always
handled it exactly this way. Direct Deposit simply put is the Electronic Transfer of funds from
the employer’s account to the employee’s account. It is quick, easy, and one of the greatest
benefits is that the funds are usually available immediately.

Under Rule 401 of the Rules of Evidence, any evidence that has a tendency to make a
claim more probable than it would be without that information constitutes relevant evidence.

Therefore the evidence presented by the Appellant constitutes relevant evidence. The evidence
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presented by the Appellant clearly shows, regardless of which standard of proof is applied, that
the monies going into the Defendant’s bank account was clearly coming from direct deposits of
wages. This evidence clearly makes the Appellant’s claim more probable than the Appellee’s
claim. Thus, the Appellant met the Burden of proof under Rule 301 and the presumption that the
money came from somewhere other than wages was successfully rebutted.

In meetiné the burden set-forth under the Rules of Evidence, the Appellant had
established a ‘prima facie” showing that the monies in the account are in fact from wages. The
burden now shifts to the Appellee to present evidence that would contradict that which was
clearly established by the Appellant. The question is did the Appellee accomplish this? Answer,
NO.

As the Transcripts from June 28, 2000 clearly shows, the Appellee’s simply stated that
they believed that bank accounts were permitted to be seized (Transcripts, June 28, 2000, page 5,
lines 22 to 24, page 6, line 1 to 7). The whole thrust of the Appellee’s argument stemmed from
their beliefs and were not based on Statute or Rules. No evidence was presented. There was no
disputing the evidence presented by the Appellant, and there were no objections to that evidence.
Since, no evidence was presented to rebut the claims of the Appellant; the presumption that the
monies were derived from direct deposits of payroll remains intact. The Appellee’s failed to
establish that their claim was more probable than the claims of the Appellant. Hence, the court
was obligated to rule in favor of the Appellee. To challenge the trial courts findings especially
on appeal; the Appellant must show that the evidence supports his or her position and that
despite that evidence the decision of the Trial Court was so lacking of support that they are

clearly erroneous. (see Lefavi v. Bertoch and Poulson; 2000 Utah Ct. App. 5).
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This concept can be taken one step further. The Appellee’s infer from their own
statements that they are in fact contradicting themselves. The record shows, the Appellee’s
generated three different Writs on May 17, 2000. The first Writ served was a Writ of
Garnishment that was served on May 18, 2000 to Key Bank, the Appellant’s bank. In the
Application for that Writ, the Appellee’s stated that the monies being held by Key bank, and
belonging to the Appellant, were “monies not from wages for personal services” (Exhibit “B”, p.
2). The second and third Writs were both Writs of Continuing Garnishment and were served on
Callware Technologies on May 19, 2000 (Exhibit “C” and Exhibit “D” respectively). By their
own testimony, the Appellee’s stated that the Appellant was employed (Transcripts, June 28,
2000, page 7 lines 20 to 24). The fact that the Appellee’s were able to serve an employer clearly
means that the Appellant was receiving monies as “wages for personal services”. A reasonable
person would conclude that an employed individual would deposit his or her wages into a bank
account. It is ludicrous to believe that the average person will not have a bank account in which
to “store” their money. One might also conclude that the monies going into the Appellant’s bank
account were coming from the Appellants employment. Given these facts and the obvious
assumptions we can conclude that at least a portion of the funds the Appellee’s were trying to
garnish was actually coming from wages for personal services. Therefore at minimum at least a
portion of the Appellant’s bank account came from wages.

UCA 78-23 et seq. establishes what is and isn’t exempt from execution. In addition there
is a list of exemptions that must be provided by the Garnishee to the Appellant pursuant to Rule
64D(d)(i)(iii) of the Rules of Civil Procedure. One item on that list is “wages or other earnings
from personal services” (Exhibit “E”). Taking all of the facts and given the obvious assumptions

and the fact that the Appellee’s were acting on the advice of their attorney, the claim that all the
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monies in the bank were “not from wages for personal services”, is a blatant lie. One fact that
can be extrapolated from the record is the obvious fact that if one has an employer than at least
some, if not all, of their earnings would be deposited into some type of bank account. Which
raises the question, If the monies in the bank account was not from wages for personal services,
where did the money come from? Rule 64D(i) of the Utah Rules of Civil Procedure clearly
states that a thirdrparty, in this case the Bank, is required to hold and not pay out to the
Appellant, any “NON-EXEMPT” monies. Conversely this means that any Exempt monies can
not be withheld from their rightful owner. From this we can conclude that withholding exempt
monies would be a violation of the Rules as well as result in harm. Which leads us to the next

point.

POINT #2
~ Did the Appellee’s violate the Appellant’s Fifth Amendment Rights by seizing the
Appellant’s entire bank account without first having supplemental hearings to identify
seizable assets?

It is well established and the Appellant agrees that it is not necessary to conduct hearings
to issue a Writ of Garnishment. However, during the course of this hearing, an assumption was
made that was perpetuated by the Appelies through the rest of the hearing. That assumption was
that prior to the Writ of Garnishment being served on the bank, supplemental proceedings were
conducted that identified these assets as not exempt. Supplemental proceedings require notice
and opportunity to be. heard. We see the assumption made by the court emerge when the Judge
stated, in response to the claims of the Appellees, that:

“... if you need to have more information, you can do anoether supp order, I guess
to bring him in, or if Mr. — if you want to takes some time now and talk with him, -

TS W - e
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you may, Mr. Diefenderfer, but that’s up to you all.” (Transcripts, June 28, 2000;
page 8; line 2 to 6.)

The statement “do ANOTHER supp order” implies that the Appellees had conducted previous
supplemental hearings. The index clearly shows that until August 11, 2000, the Appellees filed
no motion for supplemental hearings. The first and only supplemental hearing was held in
response to the Motion filed on August 11, 2000. Furthermore this assumption is contradicted
by the Appellees claim that “The Diefenderfers have continued to elude us, it’s been a year-and-
a-half ...” (Transcripts, June 28, 2000; page 7; line 11 and 12). This statement, assuming that it
is truthful, would indicate that the Appellees had been unable to serve the Appellants. No
service, no supplemental proceedings. Without supplemental proceedings, the Appellees could
not have stated, with such assurance, that the funds in the Appellant’s bank account were “not
from wages for personal services”. The definitive nature of this statement raises serious question
as to the basis for their claim.

As was previously stated Rule 64D(d)(i), in part, requires that “such person is attached as
garnishee in the action, and commanding each of them not to pay or deliver any non-exempt
Property Subject to Garnishment...”. The Appellees stated in their argument that:

“... it’s our understanding and our position that we can garnish bank accounts.

We realize that there’s restrictions on garnishment of wages directly but it is our

JSeeling that there’s not restrictions on garnishing the bank account.

If one could say, you can’t garnish my bank account ‘cause they came

from wages, one could make that claim about every account and yet, you’re

allowed to garnish accounts.” (Transcripts; June 28, 2000; page 5; lines 22 to 25;

page 6; lines 1 to 5)

The basis for their position is not rooted in any known or presumed statute, but is based entirely
on their personal feelings. Based on this argument one could literally seize 100% of a persons

monies leaving them without any way to survive. The Appellees presented no legal basis for

their conclusion that bank accounts can be garnished. Following this philosophy we can only
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conclude that slavery is still be practiced. Anyone who is owed money can clean out a person’s
account without identifying is as non-exempt. Based on this contention, the Appellee’s based on
their beliefs, are entitled to what ever they want and they are under no obligation to determine
what is and isn’t exempt. Again we must ask, where than did these funds come from?

The Appellant believes that the Appellees were attempting to “cash” in on a claim for
Supplemental Security Income. According to the Court, and confirmed by the Appellee’s
Attorney of record, the claim of Mrs. Diefenderfer was “still pending in Federal Court”
(Transcripts, October 12, 1999; page 15; lines 7 & 8). The claim that this refers to is a SSI claim
for an injury sustained by Appellant’s wife. This claim was filed in September of 1993 prior to
the Appellants association with the Appellees. It should also be noted that Appellees, through
their attorney, indicated that this action had been “pending since 1993 (Transcripts, October 12,
1999; page 15; line 5). During that same hearing the Appellant made it clear to the court that the
Appellee’s had knowledge of this since the very beginning (Transcripts, October 12, 1999; page
17; line 9 to 11). Given this information a reasonable person could very well reach the same
conclusion as the Appellant.

As previously stated the Appellees claimed that the Diefenderfer’s had “eluded them for
a year and a half”’. The index of the record shows that between November 2, 1999 and May 17,
2000 no filings occurred. Therefore we can conclude that after the October 12" hearing the
Appellees made no effort to contact the Appellants. But they did wait what might be considered
amply time for the Federal Court to issue it decision and then tried to “cash” in on it. They
seized the Appellants' bank account by claiming that it was monies “not from wages for personal
services”. Had they conducted supplemental proceedings and identified assets, they would have
learned that not only were the monies going into the bank account from wages, but that SSI
// R r)\ \f/
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benefits, assuming that the Appellant’s wife was receiving them, were also exempt under State
Law (UCA Title 78-23-5(1)(a)(iii)). The Appellees did testified in court that:
“... we followed the procedure exactly to do that, and - and it’s our

feeling that the monies in there are eligible to be garnished. So, we garnished his

wages, according to our lawyer, his advice ...” (Transcripts, June 28, 2000; page

6; line 5 to 7; page 7, line 21 to 22)(emphasis mine).

This statement clearly shows that they had knowledge that the monies going into the bank
account did in fact come from wages. It also states that they had the advice of counsel.

There are several other factors this statement indicates. According to the Appellees they
followed the “procedure” exactly. Pursuant to Rule 5(a)(1) and Rule 5(b)(2)(B) the Appellees
are required by law to serve upon the Appellant:

“... every judgment, every order required by its terms to be served, every pleading

subsequent to the original complaint, every paper relating to discovery, every

written motion other than one which may be heard ex parte, and every written
notice, appearance, demand, offer of judgment, and similar paper” (Rule 5(a)(1))

“Unless otherwise directed by the court ... every other pleading or paper required
by this rule to be served shall be served by the party preparing it; and ...”(Rule

5(b)(2)(B).
In addition there is a document contained within the packet put together by the Court for Writ of
Garnishment called “Notice of Garnishment and Exemptions Notice”. This document, a copy of
which is attached and labeled Exhibit “F”, clearly says that the person receiving this notice has
10 days from the “date the Plaintiff mailed or delivered this notice to you” to challenge the
Garnishment. The record will show that the Appellees have NEVER mailed or delivered a copy
of any of the Writs filed with the court. |

If they have failed to meet the service requirements of the Rules of Civil Procedure than

they can not claim that they have followed the Procedure for handling Writs “exactly”. Since the
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Appellees had the guidance of Counsel, even though they were acting Pro Se, there is no excuse
for their failure to meet these rules. We can therefore conclude that it was done deliberately to
deny the Appellant his rights. If the Appellant never knows that his account was garnished and
there are no objections they could literally walk away with 100% of the Appellants funds.

How does this translate into violation of the Appellants Fifth Amendment rights? The 5"
Amendment pfevents against the seizure of ones personal property without due process of law.
Utah’s Rules of Civil Procedure establish the how and way things are to be accomplished.
URCP 64D(a)(iii) establishes what property that is subject to garnishment. It specifically states
that certain property can be attached or executed upon providing that it is “not exempt from
garnishment or exempt under any applicable provisions of state OR federal law”. This
statement would appear to require that only that property which has been identified as not
exempt is up for grabs. This would also require that such property, especially in the control of a
third party, be identified as not exempt. Which would require a hearing. Which would require
notice and opportunity to be heard. Which would require service. Which means that the
Appellants would have to have knowledge of what was going on. None of this happened in this
case. Therefore, the only logical conclusion that one can come to is that by their actions or in
some cases inaction, the Appellees deliberately violated the Appellant’s 5" Amendment Rights

by seizing monies that were exempt under URCP 64D(a)(iii) and UCA §§ 78-23-1 et seq.

Point #3
Did the court err in giving the Appellee’s 100% of the Appellant’s wages in light of UCA

¢ 70C-7-103 and 15 USC. Section 1673(a)?
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Given the argument presented under Point #1, this question is critical. If it is determined
that the monies going into the bank account was coming from wages than this becomes a major
issue. URCP 64D(d)(viii) and URCP 64D(d)(viii)(A), 15 USC Section 1673(a) states that:

“The maximum portion of the aggregate disposable earnings of defendant
(if an individual) becoming due the defendant which is subject to garnishment is
the lesser of:

Twenty-five per centum of defendant’s disposable earnings computed for
the pay period for which the earnings accrued;, or” (emphasis mine)

What does this mean?

There are two main statements in this rule that clearly show the position to be taken with
regard to wages. First, is the fact that this clearly states that there is a “MAXIMUM” amount
that could be taken and that amount is 25% of the individuals aggregate disposable earnings.
And secondly, it specifies that it can only be taken for the pay period in which the “earnings
accrued”. Simply put the maximum one can take from an individual is 25% of his earnings.
This is to prevent any creditor from leaving a person without any of their earnings to survive on.
Fact: The Appellee’s stated that they knew of these limitations and in spite of that declared all
monies in the bank as not exempt in an effort to seize it all, thereby making their actions

deliberate and intentional.

For the purpose of argument, let us assume that the monies in the bank came from wages.

We know that the Appellee’s filed their Writ of Garnishment with the bank on May 18, 2000.
We also know, from the documents presented to the court by the Appellant, that the monies paid
to him were directly deposited into the Bank on May 18, 2000 as well. And, for the sake of
argument, let us assume that the Appellee’s served the Appellant’s employer prior to May 18,

2000.
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If we assume that the above information is accurate than, we would conclude that the
amount of money directly deposited into the Appellant’s bank account would have been his net
pay less the 25% allowed for garnishment. Which means that the remaining monies in the bank
account would be from the 75% left over after deducting for the garnishment. What we have

would be something like the following:

Total Net Pay Deducted for Garnishment | Total Direct Deposited
$1,382.95 $345.74 $1,037.21

Disposable Earnings | Percentage of Garnishment | Percentage Deposited
100% 25% 75%

The total disposable earnings for this period would be $1,382.95 (100%). Net pay is the same as
“disposable earnings”. The total possible amount for garnishment would be $345.74 (25%),
leaving a total deposited to the bank account of $1,037.21(75%). Now, on the Writ of
Garnishment, let us assume that the Appellee’s stated that the monies being held in the account
were “not from wages for personal service” and that the amount requested was, for argument
purposes, $6,000.00. Because the Bank believes that the request is for Non-exempt property
they will hold, and remove from the account of the Appellant, $1,008.21 for the garnishment and
$25.00 litigation fee, for a total of $1,037.21 or the balance deposited in the account. What the
Appellee’s have received is a grand total of $1,353.95 or roughly 97.2% of the disposable
earnings of the Appellant. The remaining 1.8% went to fees that Garnishee’s are permitted to
charge their patrons for executing on a garnishment. This is exactly what happened in this
situation, with some major differences.

First, the bank was served with defective documents causing the Appellee’s to re-file

their Writ three weeks later. Secondly, they filed Two Writs of Continuing Garnishment on the -
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Appellant’s employer one day after he was paid and received payment on one of them, but not
until June 5, 2000. Thirdly, the amount taken and delivered to the Appellees included not only
money from Callware Technologies, Inc., but other monies earned PRIOR to the issuance of the
corrected Writ. And finally, the Appellees were fully aware of the fact that there was a
limitation on the amount they could garnish. Armed with this knowledge and the knowledge that
the money being deposited was coming from wages the Appellees not only took the Appellant’s
entire bank account, they took monies earned prior to the issuance of the any of their Writs. The
total amount taken, less litigation fee, was $1,008.22. In essence they took 100% of the earnings
of the Appellant, not because it was proper, but because they “believed” they could.

Looking at this from a slightly different position one could argue that the money going
into the bank account is no longer wages, but simply a bank account. Again, if we look at the
documents included with the Writ of Garnishment that is supposed to be sent to the Defendant,
we find a document entitled, “Request for Hearing”. This document contains a list of reasons
that a Defendant can have for objecting to a seizure of his or her funds in a bank account. What
is interesting about this document is that it does not look at the account from the perspective of a
bank account but instead looks at where the funds came from. It states that one of the reasons for
claiming an exemption is that the funds in the account seized are “Wages or other earnings from
personal services” (Exhibit “E”). It is clear from this document that the source of the funds is
more important than their current location. Other jurisdictions may allow for the seizure of bank
accounts but they too look at the source as well as the owners of the funds. In addition, many
courts do not considef the total removal of all of a persons funds especially if that would leave

the debtors family in a position where they would be unable to meet their “minimal subsistence”

levels (Perkins v. Perkins; 888 P.2d 1033 (OKkl. App. 1994).
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In presenting their position they cited no particular statute that gave them the authority to
engage in this behavior, nor did they offer any evidence to support their position that the money
did not come from wages. Since the Appellees failed to present any evidence to support their
position and because of doubt on the part of the J udge it would have been more appropriate for

the Court to issue an order in favor to the Appellant (In re Anderson; 932 P.2d 1110, (Okl.

1996)). They simple believed they could do so they did. A belief can not be used to support a

legal action.

Point #4
Did the court err in requiring the Appellant, who was acting Pro Se, to strictly adhere to
the rules, while allowing the Appellee’s a greater deal of latitude, even though they were also
appearing Pro Se?
During the course of this case the Trial Court made it perfectly clear to the Appellant that
he was expected to adhere to the same rules as opposing counsel. In the October 12, 1999
Transcript the Court went out of its way to thank the Appellant for following its directives
(Transcript October 12, 1999; pg. 4; Line 17 & 18). The Appellees, even when represented by
council did not follow the Courts directives. For example, the court instructed the Appellees to
draft an order for the release of the funds. More specifically the Court said:
“So, draft up the — whatever papers are necessary.”
“You must have an order denying the objections to the garnishment and
then that, with the previous garnishment, that the Key Bank is holding, then they
will release the funds to you.” (Transcripts; June 28, 2000; p. 9; line 17, 18, 20 to
Until thzizxppellant obtained a copy of the order used by the Appellees to have the bank release

the money the only copy available was with the bank. The order, a copy of which is attached
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and marked Exhibit “G”, states that the Appellees called the hearing and that the Appellant did
not file any objections. Since the Appellees seemed only to be interested in getting the money
that day (Transcript June 28, 2000; pgs. 9 and 10) and any order drafted would have to be served
on the Appellant, and the Appellant would have 10 days to object to that order, one can conclude
that the entire purpose of the order used was to circumvent this procedure. This conclusion is
supported by the fact that on July 18, 2000 current Counsel for the Appellees did file an
appropriate order with the Court, which was later signed on August 8, 2000 (Exhibit “H”). The
Appellant believes, the sole purpose of this order was to cover-up the June 28, 2000 order used
to obtain the funds held by Key Bank.

An examination of the Record will show that this is a pattern of behavior exhibited by the
Appellees whether they had counsel or not. For example, in the October 12, 1999 hearing the
Court Directed opposing counsel for the Appellees to provide a costing break down to the
Appellants. The Appellants never received this information. When the Judgment was issued, a
copy of that was never provided to the Appellants. The Appellees have never served upon the
Appellants any of the Writs of Garnishments. The order used to release the bank funds was
never served on the Appellants nor was the order signed by the Judge on August 8, 2000. The
only time the Appellees serve the Appellants with any documents is when the want them to
appear in Court, otherwise nothing. Appellants believe that such behavior is being done to
unjustly enrich themselves, the Appellees, and to deliberately deny the Appellants what they are

rightfully entitled to, i.e. the right to appeal, the right to object, and the right to challenge.
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Conclusions

It has been shown that the documents presented to the Court cléarly showed that the
monies being deposited into the Appellant’s bank account was indeed coming from direct
deposited payroll. The fact that the court clearly stated that the Appellant was correct in his
interpretation of the law and that bank accounts composed entirely of wages would be exempt
lends to the conclusion that the only issue we need examine is the sufficiency of the evidence.
Also given the fact that the Appellee’s present no contradictory evidence clearly shows that the
question of sufficiency has been met. An individual’s beliefs do not constitute legal basis for
taking action.

Secondly, the Appellant believes that he has shown that the burden of proof the court
required of him to establish his claim was in fact excessive, considering the type of action being
reviewed. It appears that the Court required “proof beyond reasonable doubt”. This, the
Appellant, believes is excessive. In addition, the Appellant believes that he has shown that the
Court also required of him a higher level of compliance to the rules than that expected of the
Appellees.

Lastly, the Appellaﬁt believes that he has successfully shown that the Appellees had
violated his 5" Amendment rights. Not because they failed to serve him with notice prior to
garnishment, but because they had failed to serve upon him, as required by the Utah Rules of
Civil Procedure, a copy of the garnishments, a copy of the order which released his money to
them, and other such papers as required by law or the court. The Appellant believes that this was
a deliberate act in an effort to delay or deny the Appellant his right to appeal, his right to

challenge any documents, and his right to dispute filings.
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WHEREFORE, the Appellant believes that he has successfully challenged and disputed
the Courts decision and has shown that all the monies going into the bank account were exempt.
In addition he has shown that the actions of the Appeliees was deliberate and intentional, thereby
causing him harm. It is therefore the prayer of the Appellant that the court grant to him the
following relief:

(1) Return of the $1, 008.22 seized by they Appellees and award to them by the Court,

and;

(2) Because the actions taken were in direct violation of UCA § 70C-7-103 and pursuant
to UCA § 70C-7-201 the Appellant respectfully requests that the Court penalize the
Appellees by assessing them 10 times the excessive monies seized or the sum of

| $10,082.20, and;

(3) Pursuant to 15 US.C. 1692k, real damages in the amount of $225.00 bank fees for
overdrafts, $200.00 for returned check, $200.00 lost security deposit on credit card
account, $600.00 lost credit card used for business travel, $520.68 overdrafts, or the
sum total of $1,745.68, and;

(4) Punitive damages in the amount of $500,000.00, and;

(5) Costs for this appeal.

L
Dated this_2 day of November, 2000.

Respectfully submitted by:

VRS SNNNY,
Russell J. Diefénderfef )
Appearing Pro Se

P.O. Box 520714

Salt Lake City, UT. 84152
Telephone: (801) 484-7039
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TRACE ID DESCRIPTION
SR A Rno&
T~-POR1000&0S130524 P05 MAC HA
— 26105 P
T-PORIDOC0O&OS1ISIRIC  POS MAT WAL -MA
. 0&J0S
D~XXLNW Q01577148719 WINGATE INN
. 0&K/0S D
D-XXLNW 0015771487i7 MEDIA PLAY 08181284 HxDVALE :
e 06703 —-— °
D-XXLMW D01%76731701 PETESMART INC.7172 SALT LAKE EIT ut
06706 2282 ol -
D 0021000606767761746 CHECK # 2883
06706 2280 o
L 002100060474 791 704 CHFTK 8 P2R0O
e 06707 740607 1,008.22 D 5
* ALLENCHp UTAH GARN VS DR. MCFRDDEN ]
Fi a-pur D-DWHE O-iNW /—SK S-S5+ 7-MA! 10-ASUM L1-SISM
WFY STFD 1 THF TRANSACTIOM 5TMT FORMAT 00/06/15 12.22.58
STMY co MS 30852 ACTION COMPLETE
WCTION CcOID
ROD CODE DDA  ACCT SHORT NAME DIEFENDERFER RUSSELL J/PA
URR CODE P 10 SEARCH FROM 100/04/21 THRU 100/06/08
WXTIN  POST  EFFECTIVE  CHECK NUMBER TRAN AMOUNT ©/C BALANCE
TRACE ID DESCRIPTION Balance after
-~ 96/07 25.00 D Garuishment  *00
! ~ ALLENCHp LITIBATION FEE
—_ /07 15.74 D 13.94-
D-XXLNW 0013597359574 COMPUSA %244 SALT LAKE CTY UT
e 0L/08 0&6/07/00 2278 75.06 D 96, Pa—
D 0021000607748%0908 CHECK % 2278
—— Ob&/0B 38.32 D 129.26~
T-PCRICC0A08205823 POS MAC HARMONS~BRICKY SALT LAKE uT

—_ /08 2879 45.60 D .86~
D 002100060875£138808 CTHECK # 2279 \
——— 9&s08 2884 11.2% e \ 254,18~
D O0R100060875143233 CHECK # 2284
PF: &4-BO7 J-SWAP 6-INR 7-SB 8-SF 9-MXT 10-ASUM 11-5TSM Bank Fees
/ ‘ _J ’i"; /
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. (\, g
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STION oo
}WC CODE DDA ACCT SHORT NAME DIEFENDERFER RUSSELL J/PA
JRR CODE P 11 SEARCH FROM 100/04/21 THRU moazﬁeua

TN POST  EFFECTIVE THECK NUMBER TRAN AMOUNT D/C

06/09 a2e1

T D-XXLNW 001648389852 FEDEX SHF 05/30/00 AB*‘ B21~73980996% TN

; 06/ 14
! C-ACHNW 0016590871465 DIRECT DEPQSIT,
Fi 4-BOT S~-SWAP 6-IND 7-SB B-SF 9-NXT 10-ASUM 11-STsM
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District Court St of itah
SALT LAKE COUNTY, s&z T EDART\&:NT

Dbary T flFadfen
Ko%tee«x PreFagfen ‘
zu;ase! A'Pw€ev&cﬁ-€r

~OF GARNISHMENT
{not for Garnishment of
esrnings for personal service}

Case No. q 7% 02&;-7
sutge: Slen Jwasals

MML SLC UT
THE STATE OF UTAH TO Garmshee

You are hereby ordered and commanded by the Court to hold, until further order of this Court, and
not pay to Defendant all money and other persenal property of the Defendant{s) in your possession or
under your control, whether now due or hereafter 1o become due, which are not exempt from execution,
up to the amount remaining due on the judgrment or order pius court approved costs in this matter {orin ) )
the case of a prejudgment writ, the amount claimed to be duel, being § g&thililgd in by

Defendant

e e o e e e e e e e
“

You are required to answer the attached questions called interrogatories, and file your answer with
the Clerk of the Court within five business days of the date this Writ is served upon you. The address of

the Clerk is ¢SOSo.State, , Salt Lake City, Utah 84111. You zre also required to sepd a copy of
your answers to the CL ifoilovn address: 1%9 .._ﬁ._._:i“ﬂﬂyﬂma"
UT SEHoS=1623 S

If you fail tc answer, the judgment creditor may usk the Court to make you pay the amount you should
have withheid.

if you are indebted t0 or hold property or money belonging to the Defendant, you shall immédiate}y
mail by first class mail a copy of the Wnit of Garnishment and your answer to the Interrogatories, the
Notice of Garnishment and Exemptions and two {2} copies of the Request for Hearing to the Defendant
and to anycrne else who, according to your records, may have an ownership or other interest in the property
or money at the tast known address of the Defendant or such other persons shown on your records at the
time of the service of this Writ. In lieu of mailings, you may hand-deliver a copy of these documents to the

Defendant and other persons entitled to copies.

EXHIBIT "B"

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, JZ\\(\J

Machine-generated OCR, may contain errors. ‘9
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FLED
Third District Court, State of Utaﬁ‘ Lo

SALT LAKE COUNTY, SALT LAKE DEPARTOAMY 17 PH & U8

DR .GARN J. M FADDERY
KHTHLEEN M FADDEN

APPLICATION FOR GARNISHMEN"‘
{Post Judgment)

Nl A Nt e Ml e gt e N

Case No. ?Qﬁ?@gﬁg?

P I

Puss ELLy DIEFENPERFHS "fZ~0'f¥‘b e o /
uaGge. L

ey BANK DAY s SLEN IS

)

The Plaintff hereby applies for a writ of garnishment based upon the foliowing:

1. That a judgment has bezn entered in the zbove-eniitled action rcqumng the payment of money. _

6.573&»

The remaining amount due on the judgment is:

&% e ) :
2. That the person scught to be charged as garnishee is: MK .

3 ( check appropriaie box{es)

[ 1 That said property consists in whole of 2amings from porsonal services (wages).

[ ] TThat said property consists in pagt of earings from personal services.

[Vr That said property does not consist of earnings from personal services.

|

T 1 The wntsought is a Continuing Writ of Garnishmenz for eamings from personal services.

¥

fszned this l 2 day of m 4\! <
, , 7 ;

laintiff of Attorney for Plaintiff
afhleen /M&%ZJLQ

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. )
Machine-generated OCR, may contain errors. F\/ ﬂ ! D)“’/}?



WRIT OF GARNISHMENT mon-Wage) .
T sagezora

- Cage Na- %&?gt‘z{? RS-
Defendant. Wgﬁ(e{m
Garnishee: Ke‘;{ﬁgt_f;__

YOU MAY DELIVER to the officer serving this Writ the portion of Defendant{s)’' sarnings
or income to be held as shown by your answers. You will thea be relieved from further liability
in this case unless your answers are successfully dlsputed You may, in the alternatwe held the

money untii further order of the Court.

If vou do not receive an order from the Court regarding this Writ and the property you held
pursuant to this Writ within sixty {60) days after filing your answers to the attached
Interrogatories, this Writ shall expire and you may ignore it.

DATED this ___/ ) day of %-1 m;%QTQQ,—\\
AL TN

FOR PREJUDGME‘IT WRITS ONLY:
Date & Tune of Expiration of Writ: ‘

Date:

Time:

T T T DieitiZed by The Howaid W, HURTT Taw Librarysd—Reuberr Clark Law-Sehool, BY 6k - -f[—— —{4 . D y
Machine-generated OCR, may contain errors. \ /j LE



INTERROGATORIES TO GARNISHEE
{Not for Earnings for Personal Services)
Page 103

3 Onder T nuald P90 2657

. ‘ Case No: : . .

Mo Amosnr el g q Defendant: FuBell § Dietenderts
o R Garnishee: Q’ggxn <. '

(Give your answers in the spaces provided and attach additional sheets if necessary.)
1. Are you indebted to the Defendant(s) either in property or money?

ANSWER:

2. What is the nature of the indebtedness’

ANSWER: __ '

3. What is the total amount of the indebtedness?

ANSWER:

4. Is the indebtedness now due?

ANSWER:

. If not, when is it to become due?
ANSWER:

141}

8. Have you in your possession; in your charge or under your conirol any property or money in
which Defendant(s) hasthave an interest other than as set forth in your answers above?
ANSWER:

7. If so, identify or describe such property or money and value of Defendant’s interest in it.

Amount or Value of Defendant’s Interest

Identification or Deseription

8. Do you know of any debts .owijng or which xna/ be uwmg from any other person to
Defendant(s), whether duez or not, or of any property of Defendant(s) ar in which
Defendant(s) hasthave an interest in any other person's possession or control?

ANSWER:

RETURN ORIGINAL TO COURT)

SP-AEDYSS

Digitized by the Howard W. Huiiter Law Librafy; T Ratben CTark Taw Sthool, BY@‘@ “l - -S‘( -
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INTERROGATORIES TO GARNISHEE - CONTINUED
(Not for Earnings for Personal Services)

Page 3 of 3
Case No: 5 ; ik Zéfz
i} Defendant: / (<1
Garnishee:
Person ’ Addmc Date mailed or delivered

{ Bank
M National Association
B R

XeyBank Nationg Association | 22 W0

Special Coury Clq
ims D
z Ontario Ave, - 4 l;i!’__‘{ (01-00-0412)
leveland, og 44115 oor

ignature of Garnisjee or'A
Signature on Behalf'orom

SUBSCRIBED AND SWORN to before me this _ 22l dayof _MAY 2000

NOTARY PUBLI
" Residing at: ,/1.

My Commission Expires:
: DENNIB E. DUCK, JR
Notary Public, State of Ohio

Z Recorded in
1_‘”{5_27,&1'_ sy i i Corwoon Gy

(RETURN ORIGINAL TO COURT;

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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Third DistriCt Court, State of Utah grozz7%
SALT LAKE COUNTY, SALT LAKE DEPARTMENT Lo/ 47 gee™™ v

T L SO ‘

L

: ) |
DRLARY YR T EEY N FADDEN ) |

Plainiffis) | WRIT OF CONTINUING
) GARNISHMENT
) >

QusseLl . DicrellDeRFeR. )

pndent! ) caeno, 990902457
)

\ )
Wﬂmlo%S ) sudge, GLEN (WASAK)
2 Ha S ' )

Address and Phone of Gamnishee { )

g{i&)w Cale Gy, UT S070 "~
( -949727 (P
STA’IL‘{E? 0 UTA 70 GARNISHEE: [ S USO ‘*’\,

You are hereby ordered by the Court to hold a portion of Defendant(s)’ pension, wages or other
incorne (not to exceed the outstanding arnount owed on the judgment or order and court approved costs
in this matter, totalling $ _é,i%'% ,3duc at the next payday and continuing at each payday thereafter
for a period of 120 days from the date this Writ was served upon you or, in the case of muitple
garnishments, from the date this garishment becomes effective, as calculated pursuant to the attached
questions, which are call®d Interrogatories or the anached Affidavit of Garnishee as to Continuing
Garnishment. To determine the income available for garnishment at the next (first) payday, you are
required to answer the artached Interrogarories and file your answer (originaf copy;} with the Clerk of the
Court within five (5) business days of the date this Writ is served upon you or, in the case of multiple
garnishments, within five (5) business days after this Writ becomes affective. For each subsequent
payday thereafter until the termination of this Writ, you are required to compiete the attached Affidaviz of
Garnishee as to Continuing Garnishment and file said Affidavit with the Clerk of the Court within rive
(5) business days after such payday. Before using the attached Affidavit of Garnishee as to Continuing
Garnishment, you should make enough copies to be used for all subsequent paydays while this Writ of
Continuing Gamishment is in effect. The address of the Clerk is: Third District Court, 450 So. State,
P.O. Box 1860, Salt Lake City, Utah 84111. You are also required tc send a copy of your initial
Interrogatory answers and subsequent Affidavits to the Plaintff ar the address as shown above.

{Continue to Reverse Side) /(Q ﬁ @§ \7
! ‘ i !

Digitized by the Howard W. E&H\IB)ET J—.'k@)&h Clark Law School, BYU: - * :\. t I'
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District Court, State of Utah
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

!) % - M V /% £m// Plaintiffis) l
AKATH et~ AlrbRIDEA i

GARNISHEE

v§ \ - ORDER TO SHOW CAUSE
W%m .
,éza@ﬂfe.z__@po uf@
cue 9990302059
;_E_éf Garishee Tuesak. i

3L st
@?486 7.

TO ARNIS DEFENDANT

i

T N N vt Nt g N wt et ww  ? w N e

It appearing from the record in the above entitled matter that a Writ of Garnishment was issued out of this
Court requiring the garnishee defendant to answer as to the employment, earnings, or assets of the defendant, and ;
although said Writ was served upon the garnishee defendant, said garnishee defendant has failed to answer or otherwise i
respond to said Writ as required.

It is therefore ORDERED, that the garnishee defendant appear before a Judge of the Small Claims Court to
show cause why the Judgment of said garnishee defendant should not be entered. '

Date: .19 Time: I

Piace: SCOTT M. MATHESQN COURTHOUSE
450 South State, Salt Lake City, Utah 84111

Dated: , 19

District Court Judge
Attest Clerk of the District Court

Deputy Clerk

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. *
Machine-generated OCR, may contain errors.



. . . R by /;I'rg Jﬂ[ A ,,Rlc
Third District Court, State of Utah T
SALT LAKE COUNTY, SALT L AXE DEPARTMENT 4, 4y 5. 5

}
Plainsiff

DLGaRY « KiTiEEN) MeFAbpen) )

APPLICATION FOR GARNISHMFVT ‘V’
(Post judgment) .

Case No. ?q@ ?D 2.’2’5‘?

Judge: é'{' M i W%ﬂ: Kl

LussStLl. J. DiEFENDERFEL
SEN 208 ~42-64+79

Defendant

st N’ Near” S W Nt i e St

QALLUFRE TECHNOLOGCA SR

The Plaintiff hereby applies for a writ of garnishment based upon the following:

1. That a judgment has been entered in the above-entitled action requuring the pavinent of monev. __|
. . . . ﬁ N N -+
The remaining amount due on the judgmrent is: é, Z - O g :

)??é(.

2. That the perscn sought to he charged as garnishee is:

3 ( check appropriate box{es)

[ 1 That said property consists in whole of earnings from personal services (wages).
{ 1 That said property consists iz part of earnings from personal services.
[ 1 That said property dogs not consist of zarnings from personal services.

[M The writ sought is a Conninuing Writ of Garnishmenz for earnings from personal services.

——— - - oy
H

;Datcdthis/ day of lw/L@}/ a ( —«5@0

i
(oY Mcﬁﬁwm/

'3 V ' E :
' . | ; D Y
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. b s
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AT # ¢ VUDDV NIV s eI > seEm s W s

RUSSELL J. DIEFENDERFER

1. DALE HITESMAN '
1 first duly sworm on oath and say: | am a duly appointed Deputy Constable, SALT LAKE County, State of UTAH, a citizen
1e United States over the age of 21 years at the lime of service herein, and not a part of or interested in the within action.

| received the within and hereto annexed,
WRIT OF GARNISHMENT
{CONTINUING)

May 18, 2000 , and served the same upon
CALLWARE TECHNOLOGIES

ithin named Gamishee by personally delivering said article(s) and leaving with
BOBBI WARBURTON (EMPLOYEE)

1sly authorized employee of said Gamishee at
8891 S SANDY PARKWAY, SALT LAKE CITY

rther certify that al the time of service of the said article(s), | endorsed the date and place of service and added my name
| official title thereto. | also iefl the . Gamishee Fee with the person served.

on MEQ, 2000
Deputy SL 847

ROBERT J. "BOB" REITZ, CONSTABLE, SALT LAKE County
7304 SOUTH 300 WEST SUITE 203, MIDVALE, UTAH 84047, 255-5468

o

. POSTAGE AND HANDLING: 1.00
~ ] MILEAGE CHARGE: - 14.00
SERVICE CHARGES: 6.00
TOTAL CHARGES: $21.00
NOTES
R/

SN
e

Digitized by the Howard W Hunter Law Library, J. Reuben Clark Law School, BYU.
e € ide, - s w0ev s . Machine-generated OCR, may contain errors. N



Third DistictCons:. Siate of Utah

SALT LAKE COUNTY, § &LT LAKE DEP!\KIMENT | s
WRIT OF comume 2 5 Eé;f&
GARNISHMENT  Lo)AR Boc 7,

. Case No. ??89004?6

§

AN N NN W N

#
Ciatiand ...

6“’)4 si%zgﬁ VT TR /& %%ow) o

THESTATEOFUI‘AHTOGARNISHEE P PR R BRI
. You are nereby ordered by the Count to hold a porison of Def-ndam{s) pensxon, wages or other
mcome (not to sxceed the Qytandmg amount owed on the 3udgmcnt or order and coart, appmval costs
in tlns maner, totaﬂmg $-2, f 23. ) .luc: at the ncxt payday and connmung at cach payday thcrcaner
for 2 period of 120 days from the date this Writ was served upon you or, in me use of mldt:plc
garnishments, from the date Sthis garnishment becomes etfective, as calculated pumuant to theé artached
questions, which are called Interrogatories of the artached Affidavir of Gamishee as io Contmuzng
Gamzshmcm. To 'determine th incomie available for galmahmcat at the next (ﬁm} payday, you are
required 10 answer the attached Interrogamncs and file yoiir answer (ongmat copy) with thie Clerk of the
Court within five (3) business days of the date this Wit is served upon you or, in the case of muitiple
ga:mshmems—mmm five £5) business days after this Writ becomes effective. For each subsequent
Daydav theteaftcr uatii the termination of this Writ, you are required to complete the attached Affidavit of
Garnishee as lo Commumg Garnishmen: and file said Affidavit with the Clerk of the Court within five
(5 busmess days after mdx payday. Befors using the aitached Affidavit of Gamishee as io Continuiag
Gammhnient, lﬂbﬂwﬂm_c_ﬁm 10 be used for ail subsequent paydays while this Writ of
Connnumg Gaxm;hmcnt i3 in effect. The address ot the Clerk is: Third District Court, 450 So. State,
P.O. Box 1860 bait Lake City, Utak 84111. You are also required to send a copy of youwr iaitial
Iz:tetmgatory answers and subsequent Affidavits to the Plaintiff at the address as shown above.

{ Connnue o Rever se Side)
Digitized by the How: §9Reuben Clark Law School, BYU. D
- CR, y contain errors. m {



Third District Court, State of U

SALT LAKE COUNTY, SALT LAKE DEPARTMENT

GHRY KiTaieen MFRPRy )
)
- ) APPLICATION FOR GARNISHMENT
SsK) 2P B-42 O‘ﬁ-?“? ) (Post Judgment)

451 L. J. DIEFENDERFERY -
'RULA PIEFENDE Fg'a@"q‘é  CaseNo 99890044,

' i1 e:EﬁBiNh/"«ZEééé
MMWE megigjas: Tudge: £2D¢ ,

)

The Plaintiff hereby applies for a writ of garnishmcm baseq upon the following:

p 1. That 2 judgment has been eniered in the above~cnm_!ed action requiring thc payment ef money‘ A
" The remaining amount due on the judgment is: J “

2. Thatthcpcrsonswghttobechargedasgamishee’zs;vf""";/\'“&-f’ Ll NUF TS 5

3 .( chgci appropriate box{es)
{ 1 That said property consists in whole of carnings from personal services (wages).
[ ] That saxd pmper:v consists in part of eamings from personal services.
[ 1 Thatsaid property does not consist of ecarnings from personal services.

[V( The writ sought is a Continuing Writ of Garnishment for earnings from personal services.

e

Dmmgayofﬁ/l/bu | F V2 e

y VW DR.ERE] | peEDDEN
/ KpTeh LEER), e DD ER]

.. Digflized by the éoward W. Hunter Law Library, J. Reuben Clark Law School, BYU. C @ P X
N
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Third District Court, State of Utah

SALT LAKE COUNTY, SALT LAKE DEPAKTMENAILED BISTZ:!oT |
450 South Stase, P.O. Box 1860 Third Ju .muw

Salt Lake City, Uah 84111-1860
FED 05 1359

Name __Dr. Gary McFadden & Ksthleen McFadden , Plaintiff ) SALT LAXE COuNTY

Street Address
) .

City, State, Zip : th
' vs RN

Name _Russell J. Diefenderfer & Puula Diefenderferwm) ClseNo 2232995”

WWNW , L R r,a) J P

e - v oedq

AT 2 e el )éllv [ N N
Street Address — o ) B T TP
City, Sate, Zip C Tt Phoder ) e
Dateofuul [ 25/99 C ke .1..;,‘ S P . LT L e TN e

. . .

S P T ehee . P P .

. P . - -

mApmg D W\ e T T TP e T
B . - -t . 3t . t. = N

cornsL el W ee e LTI B el gun, &

Tthom‘tOxﬂqudgcmcmasFonows A

ﬁm?lmnnﬂ‘ . /,/
,,_S__Q_'E_Prmcxpd !
$ 86.00 _ Court Costs "< - -- IR S o L PAR I B M ::? :

' s__;ﬁgs_romxwgmk&'@_ff;;uﬂvawm15-1-4uc.Amn1pm¢ '
ThnudgmmtueﬂechveforSym,, N T Y TR TR

me vl ames . “wt e

R TN 25 T IR RS L S ART SR LRSI et

=T Ldme M e el B a2 T iR L e anwe

DO For Defendant - . a1
. . B . ey b & -‘J‘x‘la PR R AT DR R PRI S S T PR | PO

.D NOC&“SCOfACﬂCm LI JO 3,.,1”-..;,..1 RSO AR 00 FYSHIET. SR " B TR I AT B/ /1~ SLAPRRY |4

O Dismissal with P:ejud:cc (plnnnﬂ’maynotrcﬁkcasc)'~ : Tt e i) )

- O Dismissal without Prejudice (plaintiff may refile case) " e o T e
Djlﬂgemtm Countet mvits 4ot 1!':3'._‘.’:'1? .y e

R PR T O .
BT e e s e s . nc o w7 aans

Dated 2/25 , 1999

+

""ay'
I 0O mailed phvetedaoopyofmmdgcmtn '

Dated 1'25-‘75} 19
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L Thlrd "District Coutt, Statb"’caf Utag e
L e SALT LAKE COUNTY,SALT LAKE DEBARIMENT -1 F1C1-COURT

4 - " » 4508So Suate, Posoxrssosmmotylmmlggmgn gn315

Socnl Secnrity_Nmba'_ .

St e s

g‘:‘:’. \,. ,l,idr Pa S

“(‘7 "‘d‘w"t\4~ S o k Nt Tre o,
'“mamuﬁswwsthnmefollomngxstme o

feeandaservwe‘fee:f" o

f N _:._&.;':_ "-’.'-‘.‘—';‘ wn L) o-.,xo,..) “5-. x‘% vcwr m:’lw
g ST RGN YT SPe

Doyl pdty l‘"J rz')-‘«:

L -;-Q)*—'xw'u-.

'4-
‘.

119 ?7.’! 1';;%;‘1{’-’ f;-L'(' m"f..

2R3 4T o3l ‘A‘-f"“" -

""r“n;.“l. .o"’ NSRS I . AR

ve T e L
. A .
2 it S
. - ol
- . ’ .
. »I‘"-'.:"An."—_‘.:".,-.‘ o YEesmilo

R X I %
THESTATE OF UTAHTO'I‘!-IEDEFEND
Youmdnctedtoappearatamalandanswer

’  Date: Etbwm\\ ¢ R
Seedf “’"Place 450 So. State, SaltLakerty UT..."
Dated fM o 1999

ce W -_ .-

%,

LY

'READ THE INSTRUCTIONS ON THE BACK OF THIS FORM

et WS A A% s - W anstas

Digitizé(i bi/.‘_t'ﬁe Howard W. Hunter Law Library, J. Reuben Clark Law Séhool, BYU.
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CONSTABLE'S RETURN OF SERVICE
STATE OF UTAH
SALTLAKE COUNTY

JAY WEA  £R, CONSTABLE
SALT LAKE COUNTY

PO Box 538

Sasdy, UT 34091

Tel. (901)571-T211

Fax (9901)571-1461

WQW—Q_Q

at 4@04—

with: S NT
AFFIDAVIT AND ORDER

THE UNDERSIGNED PERSON HEREBY CERTIFIES:

BENCH WARRANT
ORDER TO SHOW CAUSE  SUPPLEMENTAL PROCEEDINGS

MOTION AND ORDER IN

| am a duly qualified and acting Deputy Constable for the County of Sait Lake, State of Utah, or a citizen of
the United States of America over the age of 18, and not a party to this action. | served the attached process
in the manner indicated below, andlcndomdﬂndataofsetviumdmynmmdomcwtmoonuch

copy so served.

] Personally, by leaving and delivering a copy to the above named individual in person; W&Q&’

"7

saddmwmbyblvmgandddwmngaeopyto

_ b gl Rugc L

who is a person of suitable age and discretion, and resides at the dwelling houss or usual place of abode of

the person so served.
. DATE OF SERVICE

SERVICE FEE - $_é -

INDSERVICEFEE :  § Luo
MILEAGE s/ f,i_v"_
MILES
TRIPS
2ND ADDRESS . $

TOTAL : 8 &Q <D

Fee charged per UCA 17-25a-4-2
Fee not swom to by server

TS

Subscribed to me this day:__ 2 L 1999

NOTARY PUBLIC

C‘ ld ‘iv'rn'--\
/‘ Sev. »imet
'-’v e e Xk PRRL

FSTea ;::)- o :F.L)

)

t e e L . . .Y
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Third District Court, State of Utah,_

iy
SALT LAKE COUNTY, SALT LAKE DEP: T ey

Name of Plaintiff(s) J/f
Agent & 'nueﬁé!m :
Street Address JML&S&&&,&L_ AFFIDAVIT AND ORDER
City, State, ﬂpSﬁ.H'_Lé&?_{iL_m moﬁ__Eﬂ}J

45 f‘B

UT $4ios 33‘}—6425'
o Mo, CH 8’9000‘/9(9

Name of Defendant(s)

Social Security Number ) I
Agent&’mlc ) e S O A .

Street Address 4004 So. [300 E.

City, State, Zip é&&ﬂhﬁ_\lm Phonc?ﬁlzﬂz¢'
~/33/

L , AFFIDAVIT
Plaintiff swears that the following is true:
(1) Defendant owes plaintiff $ M
This arose on 7

2

(3) Defendant resides QR the claim arose MW

. Tht(' FR XAy B
1= wn oy Lagilr

THE STATE OF UTAH TO THE DEFEND\
You are directed to appear at a trial and answiy

Date: Febwravy D5

Place: 450 So. State, Salt Lake City, UT.
Dated, LWWM?I o 1999.

Clerk or Deputy ¥ Y
If you fail to appear at the trial, judgment may be entered against you for the \

NG

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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KUl ¥/ BUYYT CONSTABLE'S RETURN ---. CaselJudge: 998900486 RWR
: \) ) - RUSSELL J. DIEFENDERFER

|, DALE HITESMAN . '
9 first duly swom on oath and say: | am a duly appointed Deputy Constable, SALT LAKE County, State of UTAH. a citizen
e United States over the age of 21 years at the time of service herein, and not a part of or interested in the within action.

' feceived the within and hereto ennexed,
WRIT OF GARNISHMENT
(CONTINUING)

Viay 18, 2000 ., and served the same upon
CALLWARE TECHNOLOGIES

hin named Gamishee by personally delivering said article(s) and leaving with
BOBBI WARBURTON (EMPLOYEE)

ly authorized employee of said Garnishee at -
8891 S SANDY PARKWAY, SALT LAKE CITY

her certify that at the time of service of the said article(s), | endorsed the date and piace of service and added my name
official title thereto. | aiso left the Geamishee Fee with the person served.

=t Deputy : SL87 -

' ROBERT J. "BOB" REITZ, CONSTABLE, SALT LAKE County
* 7304 SOUTH 300 WEST SUITE 203, MIDVALE, UTAH 84047, 255-5468

-
S~ T 1.7 POSTAGE AND HANDLING:- 1.00
' S MILEAGE CHARGE: 14.00
SERVICE CHARGES: 8.00
TOTAL CHARGES: $21.00

NOTES

§ ; K :\
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Third District Court, State of Utah

SALT LAKE COUNTY, SALT LAKE DEPARTMENT
450 SOUTH STATE, P.O.BOX, SALT LAKE CITY, UTAH 84111

)
Plainsiff, )
)
) REQUEST FOR HEARING
vs )
)
) Case No.
Defendan, )
)
) Judge:
Garnishee, )

1. Complete paragraph one if funds in your account were garnished.

[ 1 (a) Ibelieve that the Writ of Gamnishroent was issued improperly. (Explain)

[ 1 (&) Ibelieve that the Answers to Interrogatories are inaccurate. (Explain)

[ 1 (c) The funds in my account are exempt from garnishment because they are:

(Check applicable boxes)

[ 1 Social Security Benefits

[ 1 Supplemental Security Income (SSI) What is exempt from
[1] Veterans® Benefits Garnishment
[ 1  Unemployment Benefits

[1 Worker’s Compensation Benefits

[ ] Public Assistance (Welfare)

[] Alimony or Child’s Support

[1] Pensions

[1 Wages or other earnings from personal services

[1 Owned Hy another person

1] Partly owned by me

[ ]  Other (describe)

{Continue 10 Reverse Side)

Digitized by the HowardlE. Talm ~Rguben Clark Law School, BYU.
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REQUEST FOR HEARING - CONTINUED

[ ] (d) Check one box:

[ ] Al funds in my account are exempt

[ 1 Ibelieve the following amount of money in my account is exempt $
(fill in amount of funds you believe to be exempt).

[ 1 (e) Checkif applicable: I claim ownership of all or part of the money or property taken and
I am not one of the persons against whom a judgment has been entered.

[ 1 (f) Check if applicable: I have attached copies of the documents that show that my money
is exempt.

2. Complete paragraphs two if all or part of your wages were gamished.

[ ] (a) Ibelieve that the Writ of Garnishment was issued improperly. (Explain)

[ 1 (b) Ibelieve that the Answers to Interrogatories are inaccurate. (Explain)

[ 1 (c) Ibelieve that all or part of my wages are exempt from garnishment. (Explain)

1 REQUEST THAT THIS MATTER BE SET FOR A HEARING. THE STATEMENTS MADE IN THIS
REQUEST ARE TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF.

Name

Address

Daytime Phone : e ;

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU,
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NOTICE OF GARNISHMENT AND EXEMPTIONS NOTICE

IMPORTANT. YOUR MONEY MAY BE TAKEN TO PAY A CREDITOR. PLEASE READ THIS

The attached Writ of Garnighment and Answers to (Garnishee Interrogatoriea have been issuaed on
request of a creditor ithe Plaintiff) who sned you and wor and got a judgment againat you or a prejud gment
Writ of Garniehment has beet: issued against you). This means that money held for you by the garaishee
(8wt as your bank or eenpioyer) may be takan by the Plainti®¥ o 3av o judgment againa: you. you are ao?
sued bug own an account with someone who was yyed, read this Natice too.

The law provides that certain money cannot be taken to pay judgments. Such money is 3aid to be exempt.
The following is a partial list of funds that are exempt-

. Sccial Services Benefits

. Supplemental Secarity Income Benefits {SS])

. Veterans' Benefits

. Unemployment Benefiis

. Workers' Compensation Benefits

. Public Assisiance (Welfare)

. Alimony or Child Support

Certain Paasions

Part of your wages (all of your wages if the Writ of Garnishment is issned prior to any judgment
being rendered against you)

1D. Property or money of a person who «id not have a judginent ensered agaiust chem.

& 00 23 LR e L0 o

There may be additiona! exemptions. There is no exemption sclely because you are having difficulty
paying your debts.

The above exemptions may not appiy to judgments for alimony and child support.

The law also recognizes that if the money or property taken belongs to you bui the judgment is not
againat you, your money should not be taken,

{f you are 2 co-owner of the property taker, you should requeat a hearing to protect your share.

IF THE MONEY IN AN ACCOUNT DOES NOT BELONG TO YOU, OR IF YOU ARE AWARE OF
OTHER REASONS WHY THIS MONEY SHOULD NOT BE TAKEN, YOU MAY WANT TG CONSULT
AN ATTORNEY.

Because of the garnishment, your place of sinpioyment or your Snancial institution or other person was
required to hold the amountof money claimed by the Plaintiff. This means that you may not now withdraw
or get this money.

If_you believe that the Writ of Garnishment was issued umproperly. that the answers w Interrogatories
are inaccurate, or you are entitied to an exemption, DO THE FOLLOWING IMMEDIATELY. You have a
deadline of ‘en (10) days from the date tha Plaintiff mailed or delivered this notice to you

EXHIBIT "F"

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. D
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District Court, State of Utah
SALT LAKE COUNTY, SALT LAKE DEPARTMENT
 DR-GARY S MeFADPEN
| KATHIEEN MRS A
. Y e 307024 .
PusseLL T DIEPRDE : suige CLET_(WIRSHEL.

Defindsnt ¢
KEY EANK  Garmishee |
This matter camme on for hearing on the date of \A)U’JE‘Z? L2000

on the motion of Plaintyff for an order against the garnishee. A Writ of Garnishment, directed
to garnishee, has been duly issued and served upon the garnishee. Purtuant to the Writ of
Gamishment, the garnishee has £led Answers (o [nterrogatories stating that at the time of the
~serviceﬁ'mw:mmammmmnumwmmmmwg
anddueDefmdantmdthatgamisheemsmdebtedtoﬁefendmtinchesmnﬁm
The Defendant has been notified of his right to a hearing and has not requestad & hearing to
detarmine exempt property.

IT 1S GRDERED that garnishes pay the sum of $ 10 6%, zz,m;ccbeckmm'ﬁmﬁﬁ;
] plaintiff's attorney, or {J other ___»and the garnishee is hereby ralieved from nay
dernands by the Defendant for money o property delivarad by the garnishee purszant to this
I'TISFURTHER ORDERED that the garnishee deliver said personal property tothe Sheriff
of Salt Lake Connty, State of Utah, who shall sell upon execution 3o much of it a2 may be
necesary o satisfy Plaintiff's judgmert against Defendant, with costs.

DATED <his Q§ day of Al e, 200D

EXHIBIT "G"
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Gary A, ‘Weson Ogden Office
Earf Ty M 1908 Washington Biwd., suite 100
Neil R. Sabin Ogden, Utah 34401 5700
Hacotd O Verhaaren Telephone {501} 394-1300
Mark H. Andesson . Fax {801} 622-2200
Richand M. Hymas _—
john €. Margum A Drofessionai Cmpomm
Richarg K Hincks Bdwin W. Senicr /138213255
Noed S, Hyde Sude 1100, Sagle Cate Plara & Difice Tower Clair 4. Senior [1301,1985)
4 Craig Swidh 0 £ast Sauth Temple, Sait Lake City, ah 24111-1019 faymand  Serior 903, ;‘;95?
Sy 2. Monimaa Post Office Box T 1808, Sait Lake Cty, Utah 847470808 Afthur b Nigtser (157419372
a3, Harvasen Teleplione (801 5321900 Fax (8013 5321313 -
mi."p’ 5. Lot relsen. saninr@nsdaw.oom TF Coninsel .
Scoe M. Blsworth arld o Raoi
Daniei . McDonuid Cark &, vicben,
D, Scont Liook iy -
‘esley M. Lang
Annette £ Sorensem
August 3, 2000
Judge Glen lwasaki
.. .. Third District Court e e = e e e e s
450 South State Sirset
Salt i.ake City, Utah 84111

Re: McFadden v. Diefenderfer; Civil No. 990902659

Dear Judge Iwasaki:

| have recently made an appearance for the Plain'iffs ir the above refererced matter.
Befare my invoivement 2 hearing was heid on June 28, 2000 addressing Defendants Coiection
to Plaintiffs’ Gamisnment: coth parties appeared pro se at ihe hearing. ARer the hea,irg, the
Court Clerk's Office nrepared a standard form Gamishee Order. | dc not feel the Gamishee
Order accurately reflects the order of the Court from that hearing. Accordingly, t have prepared
an Order which | believe reflects, at least from my understanding, your ruiing from the June 28,
2000 hearing. Accordingly, submitted herewith is the proposed order. You will note that the
order was mailed to the Defendants on July 18, 2000. The ime provided for objections under
Rule 4-504 has expired and | have not heard of any concemns or objections from the
Defendants. |f the Order meets with your approval, please execute and cause the same tc be
filed with the Court Clerk. if you have questions or concemns regarding this Order, or if you
would hke thus rnatter hand?ed n another way, pleasa feel free to have your oﬁice ccnract me.
Enclosure

Your very % Zt
Jay R /
cc: Russeil and Paula Diefendacfer

108013.MC283.001
EXHIBIT "H" |3 @{]@
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109013.MC2S3.G01

FILED DISTRICT COURT
Third Judicial District

Jay R. Mohiman (#5113)

NIELSEN & SENIOR, P.C. UG -8 2000
1100 Eagle Gate Tower ' COUNTY
60 East South Temple P WL S

Salt Lake City, Utah 84111 Dopuay Clork
Teiephone: (801) 532-1900
Facsimile: (801) 532-1913

Attorneys for Defendant/Counterclaimant

IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

GARY J. McFADDEN and KATHLEEN

McFADDEN, : ORDER
Plaintiffs :
V.
: Civil No. 990902659
RUSSELL J. DIEFENDERFER and : ~
PAULA DIEFENDERFER, : Judge Glen Iwasaki
Defendants :

The above matter came before the Court for hearing on Defendants’ objections
to gamishment on June 28, 2000. at 8:45 a.m. The Plaintiffs were present, apnearing
pro se, and Defendants appeared pro se. The Court, having reviewed the pieadings on
file herein, having heard the evidence and arguments of the parties, and being fully
apprised in the premises, hereby

ORDERS, ADJUDGES AND DECREES that:

1. The funds on deposit at Key Banx are subject to garnishment and are not

exempt and, therefore, the gamisnment is proper.

108140 N1211.001 ’ ] ' e
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2. The property subject to the garnishment is to be immediately reieased to the

Plaintiffs, i.e., the funds being held by Key Bank, Gamishee, in the amount of $1,008.22 are

to be immediately paid to Plaintiffs.
DATED this g day o4y, 2000.

Gienn iwasaki L
District Court Judge N,

ERTIFICATE OF SERVICE
| hereby certify that on this 184, day of July, 2000, ! caused to be maileq, first
class, postage paid, a true and correct copy of the foregoing ORDER addressed as follows:

Russell J. Diefenderfer and Paula Diefenderfer
P.O. Box 530714

Salt Lake City, UT 84152 ; % %
- dd ]

10B140.NIZ11.009 -2-
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CERTIFICATE OF SERVICE

I Russell J. Diefenderfer certify, that on November 3 wl , 2000, I served a true and
correct copy of the APPELLANT’S BRIEF, by First Class mail, with sufficient postage prepaid

to the Following addresses:

Gary and Kathleen McFadden
1664 E. Sunnyside Avenue
Salt Lake City, Utah. 84105

Dated this Sﬂk November, 2000 / ;

Russell J. Dieferrdeffer /
Appearing Pro Se

P.O. Box 520714

Salt Lake City, UT.
84152-0714
801-484-7039
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