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STATEMENT OF POINTS

POINT I

THE TRUST AGREEMENT BEING CLEAR AND CONCISE SHOULD PREVAIL.

-1A~
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ILLUSTRATIVE DIAGRAM
o T o U LAGRAY

CILMA WHEELER LARSEN

Died
September 8, 1971

DIXIE LARSEN
Died

November 10, 1971
(2/3 of Trust)

WILLIAM RICHARD LARSEN Jr.

Died
February 25, 1978

(1/3 of Trust)

MARSHA MANN PASKETT
1/2 of 2/3 = 1/3

BROTHERS AND SISTERS
OF LATE WILLIAM
RICHARD LARSEN

1/2 of 2/3 = 1/3

L_ DIXIE LARSEN

1/2 of 1/3 = 1/6

MARSHA MANN PAT
1/2 of 1/6 = 1it

BROTHERS AND SL:
OF LATE WILL
RICHARD LARST

1/2 of 1/6 =1

SENE———

BROTHERS AND SISTERS
OF LATE WILLIAM
RICHARD LARSEN

1/2 of 1/3 = 1/6

CILMA WHEELER LARSEN FULLY INTENDED THAT THE TRUST FUND BE DISTRIBUTED
AS SET FORTH ABOVE. THE TRUST AGREEMENT IS CLEAR AND EXPLICIT AND TH
ABOVE DIAGRAM IS MADE PART OF THE BRIEF FOR ILLUSTRATIVE PURPOSES.

~1B-
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REPLY BRIEF
TO RESPONDENT'S ARGUMENT

Respondent in his brief has failed to show the
status of the trust when William Richard Larsen, Jr. died
on February 25, 1978. On this date all trust funds (the
entire estate) was being held by Zion's First National Bank
and said funds had not been received by William Richard
Larsen Jr. either under the bequest or as a beneficiary of
said estate. He died without issue, therefore, one-half
of his one~third portion of the trust funds of necessity
should be distributed under the trust to Dixie Larsen,
one-half to Marsha Mann Paskett and ome-half to the brothers
and sisters per stirpes of the brothers and sisters of Cilma
Wheeler Larsen's late husband, William Richard Larsen. ‘

Cilma Wheeler Larsen died on September 8, 1971.
Dixie Larsen died November 10, 1971. William Richard Larsen
Jr. died February 25, 1978. All trust fund money remained
intact up to and including the death of William Richard
Larsen Jr.. Neither Dixie Larsen nor William Richard Larsen
Jr. received his or her share of the estate either under the
bequest or as beneficiary of the trust. Such being the
case, the decision set forth in Larsen vs. Paskett, 29 Ut
2d. 360, should prevail. There was no vesting of trust funds.
The omnibus clause of the Decree of Distribution of the es-
tate of Dixie Larsen is foreign to and should have no bearing

-1-
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on this case. The trust fund should be distributed as
provided in the trust. To distribute the funds under 2
vested theory would be to disregard the true intent of the
trust and to permit distribution of trust fund to distant

relatives not considered or referred to in the trust.
SALIENT FACTS OMITTED FROM RESPONDENT'S BRIEF

The funds that are now in dispute consists of a
testamentary trust in the hands of Zion's National Bank,
William Richard Larsen Jr. had not come into actual posses-

sion of the property so held by the trustee. He had not

received ''the proceeds of the Testamentary Trust'.
In construing a will the entire contents of the J
Will and Codicils are considered together and the intent
of the testatrix as expressed in the will governs as stated}
in Larsen vs. Paskett, supra. The rule as to immediate |

vesting of property in an heir or devisee on decedent's

n

death does not apply where it appears from the will that i
testatrix had a different purpose in mind and the will stafé.‘
conditions precedent to vesting. The one«third of the fuﬂ@fz
which was awarded to William Richard Larsen Jr. were sub
ject to the conditions that the said William Richard Larseti
Jr. shall be capable and living worthy im the discretiod
of the trustee. This condition was in full force and effef’:|
when William Richard Larsen Jr. died on February 25, 197

-2-
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The trust fund money, which is in dispute, remained undis-
tributed and in the hands of the trustee. Neither William
Richard Larsen Jr. nor Dixie Larsen had received their

share of the trust nor had they come into actual possession
of the property held by the trustee. Therefore, on the death
of William Richard Larsen Jr. the one-half of the one-third,
which was to be distributed to Dixie Larsen of necessity
should have been added to and made part of the two-thirds
previously awarded to Dixie Larsen under paragraph 5 of the
Codicil.

Cilma Wheeler Larsen, the testatrix herein, stated
clearly through the trust her desires as to how the trust
fund was to be distributed. It was never her intent that
the trust funds vest immediately upon her death. She speci-
fically provided conditions of a precedent gift over to
Marsha Mann Paskett and to the heirs of the testatrix's
husband to all trust fund money that remained in the posses-
ion of the trustee upon the death of either heir, to wit:
Dixie Larsen, who died November 10, 1971; and/or William
Richard Larsen Jr., who died February 25, 1978. It is the
most fundamental rule relating to the interpretation of
rules that the intent of the testatrix as intended in the
Will governs. See 74-2-1, Utah Code Annotated, 1953 (Larsen

vs. Paskett, 29 UT 2d. 360).

-3c
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CONCLUSION

The rule as to the immediate vesting of Property
in the heir or the devisee upon the decedent's death does
not apply where it appears from the Will that the testa-
trix had a different purpose in mind and the Will states
conditions precedent to such vesting. William Richard
Larsen Jr. had not received through the estate any of the
trust fund monevs which are now in dispute. Said funds
were firmly held intact bv the trustee subject to all ters
and conditions of the trust. William Richard Larsen Jr.
had no right to receive these trust funds 6n the date of
his death. Therefore, the trust funds, as provided in the
trust reverted to the trust funds previously awarded to
Dixie Larsen and were to be distributed as provided by pars
graph 5 of the Codicil.

The desires and intent of Cilma Wheeler Larsen
should be carried out in accordance with her intent and

desires as set forth in the trust.

Respectfully submitted,

-4

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




CERTIFICATE OF MAILING
I hereby certify I mailed a true and correct copy
of the foregoing Appellant's Reply Brief to:

Everett E. Dahl

760 East Center Street
Midvale, Utah 84047
Attorney for Respondent

LeGrand P. Backman

61 South Main

Suite 500

Salt Lake City, Utah 84111

Attorney for Zion's First
National Bank

and that said Appellant’fzgzgly Brief was duly served

according to law on this Z day of Augus%, 1981.
\

525 Newhouse Building
10 Exchange Place )
Salt Lake City, Utah 84111
Attorney for Appellant

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



	Brigham Young University Law School
	BYU Law Digital Commons
	1981

	In The Matter of the Estate of Gilma Wheeler Larsen : Appellant's Reply Brief
	Utah Supreme Court
	Recommended Citation


	tmp.1510771326.pdf.K3LVZ

