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IN THE UTAH COURT OF APPEALS

KAMAS VALLEY CO-OP and
NATIONAL FARMERS UNION,

Plaintiffs/Petitioners,
Case No. 900182-CA
vs.
Priority No. 7
THE INDUSTRIAL COMMISSION OF
UTAH and EMPLOYERS' REINSURANCE
FUND,

e 08 Se s e 00 Se 00 o e b8 o0

Defendants/Respondents.

BRIEF OF DEFENDANT EMPLOYERS' REINSURANCE FUND

I. JURISDICTION

This Court has jurisdiction pursuant to Utah Code

Annotated, Sections 78-2a-3(2)(a).

II. STATEMENT OF THE ISSUES

In June, 1984 employer/carrier, with ready access to all
relevant medical data, prepared and submitted for agreement by (1)
injured employee, L. B. Cornell, (2) Second Injury Fund (now
Employers' Reinsurance Fund), and (3) Industrial Commission a
Compensation Agreement setting forth the allocation of compensation
liability between the employer/carrier on the one hand and Second
Injury Fund on the other. That agreement was approved for payment
on June 22, 1984 (R. 18) and payments under the same were made by
the employer/carrier and the Second Injury Fund.

The sole issue in this controversy:



Can the employer/carrier 5 (five) years later renege on
that Compensation Agreement and assert as against the Second Injury

Fund an entirely different percentage allocation of liability?

III. DETERMINATIVE STATUTE

This case arose pursuant to Section 35-1-78 Utah Code
Annotated which read as follows:

The powers and jurisdiction of the Commission over each
case shall be continuing, and it may from time to time
make such modification or change with respect to former
findings, or Orders with respect thereto, as 1in 1its
opinion may be justified, provided, however, that records
pertaining to cases, other than those of total permanent
disability or where a claim has been filed as in Section
35-1-99, which have been closed and inactive for a period
of 10 years, may be destroyed at the discretion of the
Commission.

Awards made by the 1Industrial Commission shall include

interest at the rate of 8% per annum from the date when

each benefit payment would have otherwise become due and

payable.

Plaintiff has asserted also that Utah Code Annotated
Section 35-1-69, controls in the allocation of 1liability in this
controversy. It is the position of Defendant Employers' Reinsurance
Fund that 35-1-69 has no application in view of the Compensation
Agreement referred to above as observed by all parties during the 5

(five) years since the Agreement was executed by the parties and as

approved and ordered by the Industrial Commission.

IV. STATEMENT OF THE CASE

The basic pertinent facts in this controversy are not in

serious dispute and essentially may be set forth as follows:



L.B. Cornell (hereinafter called "applicant") sustained an
industrial accident while employed by Kamas Valley Co-Op
(hereinafter called "Plaintiff") on January 30, 1984.
According to applicant, he was on a short ladder helping
to apply decals when "I slipped on the 1ladder rather
violently and caught myself prior to hitting the ground,
and immediately I had sharp pains into my hip and
buttocks." (R. 43)

Applicant, upon instructions from Plaintiff, went first to
his chiropractor in the Kamas, Utah area but received no
relief from his ©pains (R. 46). Applicant finally
requested referral to a medical doctor at the Heber
Hospital, where he was attended for some time by treating
physician, Dr. N.J. Burton (R. 47 & 168). The record of
treating physician, Dr. Burton shows continued care and
examination from date of admission February 7, 1984
through date of discharge February 21, 1984 (R. 168).
That record obviously was at all times available to the
Plaintiff employer, including several references 1in the
one page Discharge Summary Report to applicant's prior
history of peptic ulcer disease (R. 168).

The same discharge report shows also the referral of
applicant to Dr. Thoen in Salt Lake City for neurological
consultation.

The record shows applicant testified (R. 48, 49) of the
visit to Dr. Thoen, the referral to Dr. Robert Lamb and
finally the surgery performed on applicant's back by Dr.
Lamb on February 24, 1984.

Plaintiff employer accepted compensation 1liability from
the beginning on this case and paid temporary total
disability benefits from January 31, 1984 through June 12,
1984. Plaintiff through its carrier (also called
"plaintiff" hereafter) apparently reviewed 1its medical
records on applicant and requested a permanent partial

impairment rating from Dr. Lamb. Dr. Lamb's response,
(attached hereto as Addendum 1), contained his overall
evaluation - without any breakdown - of 35% permanent

partial disability.

Plaintiff carrier, on May 30, 1984, requested Dr. Lamb for
a breakdown of the permanent partial impairment rating and
received by letter dated June 13, 1984, Dr. Lamb's opinion
that 50% of applicant's disability was due to his
pre-existing injury. (Addendum 2)



Plaintiffs thereupon prepared a Compensation Agreement
providing for allocation between Plaintiff and Defendant
of 50% each for a permanent partial disability rating of
35% and secured applicant's agreement to that Compensation
Agreement. The Agreement was then presented to the Second
Injury Fund which on June 22, 1984 approved the allocation
of permanent partial disability to pre-existing conditions
of 17.5% which was 1/2 of the permanent partial disability
agreed upon. Since the Law requires and since the
Compensation Agreement specifically provided "that this
agreement becomes binding and effective only when it is
approved by the Industrial Commission", the executed
Compensation Agreement was presented for the approval of
Industrial Commission which was obtained on June 22,
1984. (A copy of that Compensation Agreement is attached
as Defendant's Addendum 3).

Pursuant to the approved Compensation Agreement, the then
Administrator of the Second Injury Fund issued Order
Requiring Payment from the Second Injury, which was passed
by the Industrial Commission on June 29, 1984. That Order
specifies payment by the Second Injury Fund of the
pre-existing permanent partial impairment of 17.5% and
further ordered reimbursement to plaintiff's of 50% .
Finally, that Order specifically provides as follows:

IT IS FURTHER ORDERED that any Motion for Review
of the foregoing shall be filed in writing within
fifteen (15) days from the date hereof specifying
in detail the particular errors and objections,
and unless so filed this Order shall be final and
not subject to review or appeal. (That Order is
attached as Defendant's Addendum 4).

In early 1988, applicant developed a reoccurrence of his
back pain and discomfort (R. 55-58). According to his
testimony, he got in touch with the Utah Industrial
Commission who gave him permission to seek Arizona medical
attention. He requested from the Industrial Commission a
reinstatement of medical and other benefits. According to
a letter from Plaintiff's Utah Counsel to the Industrial
Commission dated November 28, 1988 (Defendant's Addendum
5), Plaintiff carrier resumed benefits to applicant and
sought medical reports by way of verification. According
to Plaintiff's November 28, 1988 letter, there was some
medical evidence indicating a new injury to applicant in
January, 1988 which prompted Defendant carrier to deny
liability for any reinstatement of benefits. Moreover, as
late as November 28, 1988, Plaintiffs referred to the
Compensation Agreement as requiring 50% contribution by
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the Second Injury Fund (defendant herein), thus indicating
Plaintiffs continued intention to honor the provisions of
the 1984 Compensation Agreement it had prepared and
processed for approval and Order by the Industrial
Commission.

Pursuant to the Application for Hearing filed by the
applicant, a hearing was held before the Administrative
Law Judge on February 10, 1989. (R. 39)

After the Hearing, Judge Allen referred the matter to a
Medical Panel to determine whether or not applicant was
entitled to additional permanent partial impairment
compensation.

The Medical Panel Report (R. 273) did not endeavor to
disturb the allocation already found in the Compensation
Agreement with respect to the 35% permanent partial
impairment agreed upon by the parties other than to say
that there had been no increase in that impairment since
the original Agreement.

Upon receiving the Medical Panel Report, Plaintiffs
asserted, despite their prior Agreement as to allocation
of responsibility, that the Medical Panel's finding of 10%
impairment due to pre-existing peptic wulcer must be
included in the apportionment formula. This assertion was
made despite the fact that full knowledge of the peptic
ulcer was available to the Plaintiffs prior to Plaintiff's

preparation and processing - for 1Industrial Commission
approval and Order - of the June 22, 1984 Compensation
Agreement (R. 168 - See Dr. Burton's early reports

following referral of applicant for treatment and
subsequent surgery).

Defendant Employers' Reinsurance Fund filed its response
to the claim of Plaintiffs for Amendment to the previously
agreed reapportionment allocation in the Compensation
Agreement (Defendant's Addendum 6).

Oon October 3, 1989, Judge Allen issued his Findings of
Fact, Conclusions of Law and Order in which he found that
the applicant was not entitled to additional permanent
partial impairment and therefore, that there was no basis
for changing the reapportionment set forth in the earlier
Compensation Agreement (Addendum 7).

Applicant did not file a Motion for Review of Judge
Allen's Order of October 3, 1989 and, thus was precluded
from asserting any claim for additional permanent partial
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follows:

1.

impairment. However, on October 11, 1989, Plaintiff filed
its Motion for Review asserting that it was entitled to a
reallocation of the apportionment of liability because of
the Medical Panel's findings (R. 294).

The matter was considered by the full Commission and on
March 5, 1990, the Commission's Order Denying Motion for
Review was issued (R. 303). On April 3, 1990, Plaintiffs
filed with the Court of Appeals a Petition for Review of
the Industrial Commission March 5, 1990 Order (R. 306,
309).

V. SUMMARY OF ARGUMENT

It is the position of defendant Second Injury Fund as

There is no legal basis for any award of permanent partial
disability benefits to the applicant. The Findings of
Fact, Conclusions of Law and Order of the Administrative
Law Judge dated October 3, 1989 held that applicant was
not entitled to any further benefits as the result of his
industrial accident of January 30, 1984 (Defendant
Addendum 7). As usual, that Order specified that "any
Motion for Review of the foregoing shall be filed 1in
writing within thirty (30) days of the date hereof, . .
and, unless so filed, this Order shall be final and not
subject to review or appeal." No appeal was taken by
applicant to that Order. In addition, the Order Denying
Motion for Review which was filed by Plaintiffs Kamas
Valley Co-Op and/or National Farmers Union, sustained the
Order of the Administrative Law Judge on March 5, 1990.
Applicant did not appeal that Order; therefore, for that
additional legal reason this Court has no jurisdiction to
change the Order of the Administrative Law Judge denying
any additional benefits to the applicant. (See Retherford
v. Industrial Commission, 739 P.24 76, 80 (Utah App.
1987); see also Ring v. Industrial Commission, 744 P.2d4
602, 603 (Utah App. 1987).

There is no legal basis, in law or in equity, which will
support Plaintiffs renunciation of the June, 1984
Compensation Agreement prepared and processed by
Plaintiffs and Plaintiffs demands that the said
Compensation Agreement be amended with five (5) years
rectroactivity to provide an entirely different allocation
of 1liability between Plaintiffs and Defendant Second
Injury Fund.



VIi. ARGUMENT
POINT I

APPLICANT'S FAILURE TO APPEAL EITHER THE ORDER OF THE

ADMINSTRATIVE LAW JUDGE OR THE FULL COMMISSION'S ORDER

DENYING BENEFITS LEFT THIS COURT WITH NO JURISDICTION TO

REVERSE THE DENIAL OF ADDITIONAL BENEFITS TO APPLICANT IN

THIS CASE.

As indicated above, applicant properly sought
consideration by the Commission by virtue of the provisions of
Sections 35-1-78 Utah Code Annotated, which permits such a reopening

vhere the applicant believes his prior award to be inadequate due to

changes in his condition. See Rhodes v. Industrial Commission, 681

P.2d 144 (Utah 1984), (Defendant's Addendum 8). However, following
a Hearing, the submission of additional evidence, and referral to a
Medical Panel, the Administrative Law Judge issued his Findings of
fact, Conclusions of Law and Order denying any additional benefits
to the applicant (Addendum 7). Applicant did not file a Motion for
Review to the Order of the Administrative Law Judge. 1In addition,
following a Motion for Review by Plaintiffs, the full Commission
issued its Order Denying Motion for Review wherein the Order of the
Administrative Law Judge denying benefits to applicant was
affirmed. Again, applicant failed to file any appeal to the Order
>f the 1Industrial Commission within the ©period prescribed by
statute. Accordingly, pursuant to well established Utah
Administrative and Workers' Compensation Law, the Court of Appeals
1as  no jurisdiction to review the Orders issued by the
Administrative Law Judge and the full 1Industrial Commission,

respectively, denying additional benefits to the applicant in his


file:///dministrative
file:///dministrative
file:///dministrative

claim for benefits arising out of his 1984 industrial injury.
POINT II
AS BETWEEN THIS DEFENDANT AND PLAINTIFF EMPLOYER, THIS
CASE INVOLVES A COMBINATION OF TWO WELL RECOGNIZED LEGAL
PRINCIPLES:
1. The principle of Res Judicata, and
2. The binding effect of a legal agreement such as
the Compensation Agreement entered into between
Plaintiff and Defendant in this —case and
approved along with Order passed by the
Industrial Commission.
(1) Res Judicata. It 1is established law in Utah and
elsewhere that the principle of Res Judicata applies to Workers'
Compensation as well as other areas of Utah Law. As this Court

stated in Memorandum Decision Case Number 890675-CA, Merrill J.

Bailey v. Industrial Commission of Utah: (Attached as Addendum 9)

The doctrine of Res Judicata 1is available in Workers'
Compensation matters. See Larson, Workmen's Compensation
Law, Section 79.72 (1989).

This doctrine has also been recognized by the Utah Supreme

Court in cases such as Buxton v. Industrial Commission, 587 P.2d

121, 123 (Utah 1978); see also Spencer v. Industrial Commission, 733

P.24 158, 161 (Utah 1987). Professor Larson in his treatise, supra,
states that the normal rule of Res Judicata, which requires identity
or privity between the parties to the proceeding producing the
decision relied on and the parties in the proceeding in which it is
invoked applies to compensation-related application of the
doctrine. He states further that the ‘"classical Res Judicata
doctrine requires identity not only of parties but of issues, and

this requirement is generally respected in cases involving Workmen's



Compensation." In this controversy, there was, of course, total
privity and identity between and among all the parties including the
applicant, the employer/carrier and the Second 1Injury Fund.
Moreover, there was identity of issues i.e., the percentage of
permanent partial disability to be awarded to the applicant and the
allocation of 1liability as between the employer (Plaintiff herein)
and the Second Injury Fund (Defendant herein).

Defendant is aware and as this Court said in the Merrill

Bailey case, supra, that:

Application of Res Judicata must, however, be
harmonized with the continuing jurisdiction of the
Industrial Commission in Workers' Compensation to
reopen cases and modify awards. . e e And
further: The Utah Supreme Court has consistently
interpreted the foregoing language to require "as the
basis of modification, evidence of some significant
change or new development in the claimant's injury or
proof of the previous award's inadequacy." (Citing

Buxton and Spencer cases, supra).

It should be pointed out that in all of the Utah cases
cited and/or referred to where Res Judicata was held not to apply
and reopening was permitted under the Provisions of 35-1-78, it was
the applicant, who was the principal party involved in the alleged
changes of condition or changes in disability which made the
original Order or settlement, as the case may be, inadequate. In
this case, applicant believed his back condition to have worsened
since the 1984 Compensation Agreement and, thus was permitted to
file for additional benefits. However, the Medical Panel as well as
the Administrative Law Judge found that applicant had been

adequately compensated for his back condition and, thus was not

entitled to any further permanent partial disability award. As



mentioned above, applicant did not appeal either the Decision of the
Administrative Law Judge or the Order of the full Commission with
respect to the denial of additional compensation benefits to him.
Therefore, the Order as to applicant is final and the reasons for
permitting reopening by the applicant in the various other cases
mentioned and cited have been removed. What we have 1left is a
Compensation Agreement entered 1into at arm's length by the
employer/carrier on the one hand and the Second Injury Fund on the
other with respect to the allocation of responsibility for not only
compensation but medical expenses. Plaintiff prepared the
Compensation Agreement setting forth the allocation of
responsibility; Plaintiff had all of the available medical records
either in his possession or at his disposal. As mentioned before,
the Discharge Summary of N. J. Burton, M.D. (R. 168) (Addendum 10),

mentions not only in the provisional diagnosis section but in the

final diagnosis section the "prior history of peptic ulcer disease"

along with the basic questions with respect to applicant's
lumbosacral problems. In addition, the peptic ulcer history is set

forth in the paragraph entitled Course in Hospital with

Complications, 1i1f any because of its influence upon the medication

to be given to applicant. Thus, it 1is readily apparent that
Plaintiffs either knew or certainly are charged with knowledge of
applicant's peptic ulcer disease history which later was referred to
in the 1989 Medical Panel Report as perhaps being responsible for an
additional 10% permanent partial impairment.

For whatever reasons Plaintiffs may have had, the

10



Compensation Agreement was prepared and submitted for the approval
of Defendant Second Injury Fund, showing a 50-50 split of
responsibility for a 35% permanent partial disability rating for the
applicant. This was done within six months following the accident
and at the time when Plaintiffs had all the information necessary to
make their own determination as to what percentage allocation they
wished to submit to the Second Injury Fund. Plaintiffs may have
overlooked the possibility of additional pre-existing impairment as
the result of the information pertaining to the peptic ulcer passed
difficulties of applicant; it may well be that in 1984, no rating
was accorded to such peptic ulcer history. In any event, the
Agreement was submitted to Defendants with applicant's signature and
Plaintiffs' representative's signature. The then Administrator of
the Second Injury Fund, for reasons of his own, may have considered
the allocation satisfactory from his standpoint and, therefore,
attached his approval to the Compensation Agreement. The Industrial
Commission approved the Agreement on June 22, 1984, after which an
Order was issued by the Administrator of the Second Injury Fund
(Addendum 7), which Order by its specific language shows that it was
"passed by the Industrial Commission of Utah".

In summary, it is the position of Defendant Second Injury
Fund that as between Defendants and Plaintiffs herein all of the
requirements of the doctrine of Res Judicata have been met and
indeed were existing at the time Plaintiffs attempted to amend the
Commission's Order and to recalculate the allocation of liability as

between Plaintiffs and Defendant. Under the rationale of the

11



Merrill Bailey Decision, supra, as well as that found in the Supreme

Court Decisions in Buxton and Spencer, supra, the Res Judicata

doctrine clearly should be applied in this case and Plaintiffs
should not be permitted to rescind or revise some five (5) years
following approval by all parties and approval and Order by the
Industrial Commission of the Compensation Agreement which was
prepared by Plaintiffs. Some reference has been made to the Supreme

Court Decision in Alvin G. Rhodes v. Industrial Commission, 681 P.2d

1244 (Utah 1984), in which applicant was permitted to reopen and
both applicant and the employer/carrier were given the benefit of

newly discovered pre-existing back conditions previously unknown to

any of the parties involved as well as an additional pre-existing

neurological impairment, also previously unknown to the parties.
Clearly those salient features make the Rhodes Decision inapplicable
to the issue between Plaintiffs and Defendant in this case, wherein
Plaintiffs who prepared the Compensation Agreement were fully aware
of the applicant's peptic ulcer history which history was the same
as that later considered by the 1989 Medical Panel. To emphasize
the difference between the Rhodes case and the instant controversy
the following is found in the Opinion of the Supreme Court in the
Rhodes case (681 P.2d 1244 at 1248):

In the instant case, Mr. Rhodes' pre-existing back

condition was latent and did not manifest itself

until the Settlement. The record indicates that none

of the settling parties knew of the prior condition.

. « « (See Addendum 8)

Clearly in this case, applicant's peptic ulcer condition

was not latent and it was apparent in all of the Medical Reports

12



particularly, the Discharge Summary after applicant's initial
hospitalization following his injury of January, 1984. Defendant
believes, therefore, that as between Plaintiffs and Defendant in
this case, the doctrine of Res Judicata applies to the allocation of
liability set forth in the Compensation Agreement approved and later
passed as an Order by the Industrial Commission.

(2) As between Plaintiffs and Defendant, the Compensation
Agreement of June 22, 1984 constitutes a binding contract as to the
allocation of all compensation liability existing at that time.

In addition to the issue of Res Judicata, this controversy
involves the very simple contract issue of the continued observance
by Plaintiff as well as Defendant of the provisions of an Agreement
entered into more than five (5) years before, i.e., the June 22,
1984 Compensation Agreement. That Agreement was prepared by
Plaintiff who had access to all the relevant medical information
neéessary for 1its preparation, including not only the relevant
information necessary for applicant's back evaluation and allocation
bu; also the information clearly setting forth the existence of a
prior peptic ulcer history on the part of applicant. (See R. 168 -
copy attached hereto as Defendant's Addendum 10). That Compensation
Agreement clearly was intended to set forth the allocation of
compensation 1liability between Plaintiff and Defendant for all of
applicant's pre-existing as well as industrial disability as of that
date. Defendant agreed with the proposed allocation made by

Plaintiff and the executed Agreement was submitted to and received

the approval of the Industrial Commission. Indeed, it was later

13



reduced to Order passed by the Commission insofar as the allocation
of responsibility was concerned. The Agreement was observed by both
Plaintiff and Defendant in making the required payments. The record
shows that as late as November 28, 1988, Plaintiffs referred to the
Compensation Agreement by letter to the Industrial Commission as
requiring 50% contribution by Defendant Second Injury Fund (see
Addendum 5). Finally, it should be pointed out that the ultimate
outcome as well as the final determination of the case was that
there had been no increase in the impairment or disability of the
applicant since the date of the June 22, 1984 Compensation
Agreement. Under such circumstances, Defendant strongly believes
that Plaintiffs' attempt to reallocate liability between Plaintiff
and Defendant at this late date is improper, if not unconscionable.
That the Law generally encourages settlements is
recognized in Utah as well as throughout the country. (See Rhodes

v. Industrial Commission, 681 P.2d at 1248). Obviously, this

applies in Workers' Compensation settlements, particularly whereas
in Utah there 1is a special provision which requires Industrial
Commission's approval of any such Settlement Agreement. (See Utah
Code Annotated 35-1-62). Obviously, as held in the Rhodes case,
once Commission's approval is obtained such a Settlement Agreement
assumes the same statute as a Commission award. See also Larson,
Workmen's Compensation Section 82.60 where it is stated:

If the Settlement 1is approved, it takes on the

quality of an award, and the parties can no more back

out of it than out of any other kind of award.

Such language is particularly applicable as between an

14



employer (Plaintiff herein) and the Second Injury Fund (Defendant
herein), where the 1liability allocation is specifically agreed upon
in view of the medical data existing at that time and available in
this case to the employer/plaintiff. It has been determined in this
case that there has been no change of conditions with respect to the
permanent partial disability of the applicant since the date of the
injury and the date of the original Compensation Agreement of June
22, 1984. Thus, we do not have in this controversy the change of
conditions which have formed the basis for the reopening of
Commission awards in all of the prior cases referred to by the Utah
Supreme Court and the Court of Appeals. 1In addition, we do not have
in this case the principal item referred to in the reopening of the
Rhodes case, 1i.e., a pre-existing condition that was completely
unknown to all of the parties at the time the original Settlement
was executed. In the Rhodes case, half of the applicant's 20%
permanent partial back impairment was a pre-existing condition which
was latent and "did not manifest itself until after the
Settlement". In this case, it is clear from the medical records
(see Addendum 10 from applicant's treating physician) that was
applicant's pre-existing back history available to Plaintiff but
also his pre-existing peptic ulcer history. Thus, Plaintiff had all
the necessary information for the preparation of the Compensation
Agreement which he submitted for applicant's approval and then for
the approval of Defendant Second Injury Fund. As mentioned before,
the Agreement was approved after review by .the Defendant and

forwarded to the Industrial Commission for its final approval. It
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has already been determined that there were no conditions which were
changed or which increased Plaintiff's permanent impairment after
his industrial injury or after the execution of the Compensation
Agreement. Accordingly, there is no 1legal basis and there is no
basis in justice to permit Plaintiff to reopen the case five (5)
years later and attempt to alter the reapportionment formula which
it presented to all the other parties and the Industrial Commission
for approval. Plaintiffs should be bound by the terms of his
contract either by virtue of Res Judicata or by means of observance

of simple but uniform rules of contract law.

VII. CONCLUSION

Plaintiffs have attempted to utilize the continuing
Commission jurisdiction provisions of Section 35-1-78 Utah Code
Annotated as a means of avoiding the terms of a contract
(Compensation Agreement) prepared by Plaintiff and submitted to all
parties, 1including the Defendant and the Industrial Commission of
Utah, for approval and execution five (5) years before. A final
determination has been made that there has been no change in
conditions since the execution of that Compensation Agreement on
June 22, 1984; there has been no mutual mistake of fact which under
ordinary contract principles conceivably would call for recision or
revision of that contract. That contract was approved by the
Industrial Commission of Utah and subsequently became an Order of
the Commission. (Addendum 4). It is the position of Defendant that
Plaintiff is bound by the provisions of that contract by the well
established
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legal principle of Res Judicata as well as by application of simple
but well established rules of contract law. Plaintiff's Petition to
this Court, therefore, should be dismissed and the Decision of the
Industrial Commission of Utah affirmed.

~+h

Respectfully submitted this é? day of November, 1990

Erie V. Boorman, Administrator
Employers' Reinsurance Fund
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CERTIFICATE OF MAILING

I hereby certify that four (4) true and correct copies of
Defendant's Brief were mailed this day of November, 1990, to

the following:

Henry K. Chai II, Esq.

SNOW, CHRISTENSEN & MARTINEAU
P. 0. Box 45000

Salt Lake City, Utah 84145

Industrial Commission of Utah
160 East 300 South

P. O. Box¥ 510250
Salt Lake City, UT 84151-0250

INDUSTRIAL COMMISSION OF UTAH

By

Erie V. Boorman, Administrator
Employers' Reinsurance Fund
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ROBERT H. LAMB, M.D.
ORTHOPAEDIC SURGERY
ST MARK S OFFICE BUILDING <A
1220 EAST 3900 SOUTH
SALT LAKE CITY, UTAH 84124

TELEPHONE (801) 262-8486

y ok
R
May 24, 1984

National Farmers Union Life

300 South 564 East

Salt Lake City, UT

RE: L.B. Cornell

Gentlemen:

I think that the fusion which Mr. Cornell had in 1968 predisposed
the early wear and tear of the disc space above the fusion. He also
had a pseudoarthrosis of the L4-5 disc space which was decompressed
during his recent surgery in February.

This patient has a 35% permanent partial disability of the man as a
whole.

If I can furnish any further information regarding this patient, please
let me know,

Sincerely yours,
A A
Robert H. Lamb, M.D.
RHL:i¢c
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ROBERT H. LAMB, MDD,
ORTHOPAEDIC SURGERY
ST MARK S OFFICE BUILDING, 4a
1220 EAST 3900 SOUTH
SALT LAKE CITY, UTAH 84124

TELEPHONE (801) 262-8488

June 13, 1984

Mr. Robert S. Jackson

National Farmers Union Life

300 South 564 East

Salt Lake City, UT 84102

RE: L, B, Cornell

Dear Mr. Jackson:

We are in receipt of your letter of May 30, 1984 regarding Mr.
Cornell. You asked for a rating percentage assessed to the pre-
existing injury. [ feel that 50% of his disability is due to
his pre-existing injury.

If I can be of further help, please let me know.

Sincerely yours,

/4////%./

obert H. Lamb, M.D

RHL:1c \/\5%
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BEFONE THE INDUSTHIAL COMMISSION OF UTAH

L.B. CURNELL .
(Applicant)
vs.
KAMAS VALLEY cooP R CONPYusATION
(tmployer) ACREYNINT

NATIONAL FARMERS UMLIOM INS, .
(Insucance Cucriec)
Ouferaiunt

V. UNAS, L. 8. ComNELL JuGlained 4 purznnal injucy by
aceident Jc1tng VUl b UC A the cuurse vl hiy umpluyment un LM _JO!h day ot
. A9 gy while vemptuyed By __ Xamas Yall :
which accidunt has buen July copocied to the lnduwiriul Cusmizsion of the State of
Utah. According Lo the physiciaa’s repucts and JrCcement bDutween the pacties hece-
R0, said Applicunt zustained, 38 4 resull of zatd sccident, tumpucacy total das-
abdulity snd/uc pecmanent puctial disabilitly, as weall as incucring medical and/ec
hospital «xpensu:, as heceinaftec set focth:

1. Tumpocacy tutsl disability from 1-31-84 to 6-12-84 :
payable 3¢ the cate of $_J00.00 per wewk tuc a4 Rtotal of $_5,700,.00
has bewn incurrud uad the cacriec/ewpluyec hus puard 4 tocal of $3,700,00
of which the fullowing mount wus taxed: § =Q- oe,

2. *Putwmunent pactial divability bezed on S4.6 weeks puyable at the rcate of

$200.00 pec wuuk buginnwng _f-131-84 tor 4 total of $.10.920.00 .
end $_ 0 hus been sdvanced thetvunto of which $___ 9 was

taxed®”. Said permsnent pactial disability cunsists of the specific loss as
follows:
-—il.5 paccent-permanent—pactial. ddeablity-. due—so-back—injusy

. -e Alicy N

3. Recapitulation of cowpensation dumnetils puid in cunnuctiva with thas elaim:

(a) Mudical- Nuupital ad Misenllaneous imuered $10,602.20
Pad tu date $10,602.200

Balamcu (1t any) due 4
(D) Total Weckly Cumpencation Bemetits duc $16,620.Q0____
Paud Lo dute $_5,700.00
Balance (1t any) duee $10,920.00
(e) Totul Muedical and Cumpenzation due poerr Lhis Compensation ’
Agrecment : $_10,920.00

NUW TIEREPONE, 1n cunuidecation ot thee payment ol tlee wmounts Staled s
Sectiun ) ubove Ji peuvided by luwe Lhe Applicant hereby  accepls the cumpensat i
and Muedical payments patd Lo date uwl aprees withh  the permanent  pactial dusabitty
cating chown abyve However, the Industrial Commessiun ot Uluh Chall cetan
continuing jJucizdiction to mudifly Jwards s provided by law.  Bedical eqpenses
incucred 43 the cuzult of the 1ndustrial gccudent uce the coatinuing obligation ot
the insucrance casciec oe vmpluyer.

It is umdecutund that this arceesent becomes Buwling and eftective anly when

it iS Jppcuved by thwe tndustcisl Cosmiusion. /
aer.m~ 2y 2na ke gy M "‘/

TN L g Tignatuecr ol Applicant ’
™M
A /g_\-’ NATIONAL FARMERS UNIOM INS./ KAMAS VALLEY
F}/ Siena s ol lnsucgie Carviec/ e luyee COUP

Appruved thay -\_A‘f-hy ol Al ..

<
WIL O taun M0 o
2Suppect ing mely g LE.‘ Aent et al disabulity must sccompany U
foem.

ASAPPLICANT SHOULY HOTE THAT CURPRRTZATION (S TAR PXRMT Itk S2CTION 6334 (A)U/) OF
SACTIVE 26, UNITRD STATES LUK,

Ocig. will be crtutied te cacrirr/ompluyer wl aigmd cupy Lo vmployee.
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THE INDUSTRIAL COMMISSION OF UTAH
Case No. NA
L. B. CORNELL,
Applicant,

vs. ORDER REQUIRING PAYMENT

KAMAS VALLEY COOP and/or FROM THE SECOND INJURY FUND
NATIONAL FARMERS UNION INS.
and SECOND INJURY FUND,

APPROVED FCR PAYMENT
SEC NDFJU22£;ﬁQ—
o)

177 7 N

WHEREAS, on or about June 22, 1984, the applicant in the above-entitled
matter, L. B. Cornell, caused a Compensation Agreement to be filed with the
Industrial Commission and the same indicated that the Second Injury Fund might
be responsible for permanent partial disability benefits, and

Defendant.

M 3 3 M M N 2 2 W M X 6 N %

L I B R - A A R S I N S 4

WHEREAS, the carrier has paid temporary total compensation and medical
expenses on behalf of the applicant for an industrial accident sustained on
January 30, 1984, and

WHEREAS, the applicant has sustained a 35% permanent partial impairment
of the whole body with 17.5% due to the aggravation of a pre-existing
condition which is the responsibility of the Second Injury Fund, and

WHEREAS, the Administrator of the Second Injury Fund has reviewed the
file, and pursuant to Section 35-1-68 (1) (a), the applicant is entitled to
compensation for a 17.5% pre-existing impairment, and further the carrier
shall be liable for any percentage of permanent physical impairment
attributable directly to the industrial injury only.

NOW, THEREFORE, IT IS ORDERED that the Second Injury Fund prepare the
necessary vouchers directing the State Treasurer, as custodian of the Second
Injury Fund, to pay to L. B. Cornell compensation at the rate of $200.00 per
week for 54.6 weeks or a total of $10,920.00, as compensation for a 17.5%
permanent partial impairment attributable to pre-existing conditions, said
benefits to be paid commencing July S, 1984,

IT IS FURTHER ORDERED that reimbursement shall be based upon a 17.5/35
or 50% apportionment.
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L. B. CORNELL
ORDER REQUIRING PAYMENT
PAGE TWO

IT IS FURTHER ORDERED that any Motion for Review of the foregoing shall
be filed in writing within fifteen (1S) days of the date hereof specifying in
detail the particular errors and objections, and unless so filed this Order
shall be final and not subject to review or appeal.

DN\

GilberT A. Martinez, {Adm1n1strator
Second Injury Fund

Passed by the Industrial Commission
V§ tah, Salt Lake City, Utah this
day of June, 1984.

ATTEST:

%/ﬁ%yr/ﬁ/

“Linda J. St/s/sburg
Comm1551onh//cretary
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CERTIFICATE OF MAILING

I certify that on ~Shme Q,,/F, 2 , 19 84

a copy of the attached ORDER

was mailed to the following persons at the following

addresses, postage paid:

L. B. Cornell, 5328 East Taylor, Phoenix, AZ 85008
National Farmers Union Life, 300 South 564 East, SLC, UT 84102

Industrial Commission

THE INDUSTRIAL COMMISSION OF UTAH

By Madelyn
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RELD L. MARTINCAU
STUAAT L. POCLMAN
RAYMOND M. SCRAY
M, JAMCES CLEGG
MCRUN R, LYSECAT
DAVIO W SLAGLE

A, DENNIS NOARTOM
ALLAN L LARSON
JOMN L. GATTS

R, BAECNT STEPHENS
KM R WILSON
MICHAZL W, CARLSTON
GEORGE A. MUNT
ELLIOTT J. WILLAMS
OAVIO G. WILLIAMS
AEX €, MADSEN

MAX D. WHEELER
PAUL J. GRAF

PAUL C. OROZ
MICHALL O. BLACKBURN
ROSERT N, NCNOZRSON
STCPHMEN ROTH
DENNIS C, FERGUSON
ODAMIAN C. SMITH
STEPHMEN J. HWILL
BRUCET M. JENSEN

HENRY R, CHA) 1
SAYCE 0. PANZER
JOOY R BUANETY
STANLEY K STOLL
OAVID J. CASTLETON
PAMELA G. HNCFFCANAN
SAVID W. SLAUGHTER
STANLLY J. PRECSTON

THOMAS M. ZaRR

JOY L. SANDERS
R, SCOTT WOWELL
SHaAwN L. ORANCY

JERAY D. “ENKN
CRAIG L. BAALOW

JOMN A, LUND
RVAN L. TIBBITTS

ANNE SWENSEN
ANDREW M MORSE

MCHARD A. VAN WAGONER
DAVID w. STEFFENSEN
LARRY R, LAYCOCK
ROBENT C, KELLEN
CUZABLTH KING SRENNAN
DANITL D. miILL

BARBARA J. DICKEY

JOMN L, WOOD

Barbara Elicerio
Industrial Commission of Utah
P.0O. Box 45580
Salt Lake City, UT 84145-0580

b S (A AT L

LAW OFFICES
SNow, CHRISTENSEN & MARTINEAU

10 EXCHANGE PLACE, ELEVENTH FLOOR

POST OFFICE 80X 45000

SALT LAKE CITY, UTAH 84145

TELEPHONE (801) 521-9000
TELECOPIER (801 363-0400

November 28,

Re: L.B. Cornell
Inj: 01/30/84
Emp: Kamas Valley Co-op
Dear Ms. Elicerio:

1988

THURMAN & SUTHERLAND
' ¢ THURMAN, SUTHIRLAND & NG

THURMAN, YECSWFEOO & IFVINF

¢ ! IMINE, LACEN & T UM AN

. 4
‘

‘
SKEEN. THURMAN, WORSLE? & SNGw '

00 ¢ ¢ WORSLEY SNOW & CHMARISTENSEN

~ e oo
Sa e maa
LIRS RPN
A Aaag

JOWN M, SNOW 1917-1980

‘. or counst.

JOSErM 1'OVenR
GEO«GE N. LALSEN

WRITER'S DIRECT NUMBER"

322-9133

We represent the employer and its insurance carrier in
this matter.

Defendants admit that the Applicant sustained an indus-

trial accident on January 30, 1984.
suant to a Compensation Agreement approved by the Industrial

Commission on June 22,

1984.

Benefits were paid pur-

In 1988 Applicant requested a reinstatement of benefits.
Defendants conditionally began paying benefits on January 31,
Since Mr. Cornell was living in Arizona, he selected
On September
15, 1988, Dr. Rand concluded that the present svmptoms of
Mr. Cornell are not related to the industrial accident, but

1988.
Dr. David A. Rand to provide his examination.

rather to a new injury occurring in January, 1988.

Based upon

Dr. Rand's opinion, benefits were terminated in September, 1988.
Because these benefits were paid for a period related to a new
injury and not to the original industrial accident, Defendants
are entitled to an offset of the 1988 payments against any
further benefits that may be awarded.
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Barbara Elicerio .
November 28, 1988
Page two ‘

Defendants deny all allegations not specifically’admitted..

Since 50% of the Applicant's back impairment'ié related to
pre-existing conditions, the Employer's Reinsurance Fund should
be joined as a Defendant.

Before this matter is scheduled for a hearing, the Applicant
should be required to submit medical evidence connecting his
recent problems with the industrial accident. As already men-
tioned, Applicant's last treating physician did not relate his
problem to the industrial injury.

Very truly yours,
SNOW, CHRISTENSEN & MARTINEAU

Henry K
HKC:aw

cc: L.B. Cornell

Sandra Southern
Erie V. Boorman
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State of Utah

INDUSTRIAL COMMISSION OF UTAH

160 East 300 South
PO Box 510910 Stephen M. Hadley
Chairman

A 151-0910

Norman H. Bangerter Sait Lake City. Utah 84151-09 Thomas R. Carison
Governor (801) 530-6880 Commissioner
Toll Free 1-800-426-0667 Dixie L. Minson
FAX 801-530-6804 Commussioner

November 6, 1989

Timothy C. Allen

Administrative Law Judge
Industrial Commission of Utah
160 East 300 South

P. 0. Box 510250

Salt Lake City, Utah 84151-0250

Re: L. B. Cornell
Inj: 1/30/84
Emp: Xamas Valley Co-op

Dear Judge Allen:

I have reviewed your October 3, 1989 Order in the above-entitled
matter. I have also reviewed Mr. Chai's letter moving for the review of your
Order and his request for an Amended Order. I note also that the applicant
has made no motion for additional impairment in opposition to your Order of
Denial and therefore, any application for increased benefits to the applicant
appropriately is foreclosed as of this day. The same rationale, of course,
applies to the suggestion by Mr. Chai that applicant appropriately is entitled
at this stage for additional pre-existing impairment.

With respect to the remainder of Mr. Chai's request as to a
reallocation of compensation liability as well as reimbursement liability, I
know of no authority which will permit the employer/carrier responsible for
the original Compensation Agreement to recant on that agreement on the basis
of a medical opinion issued more than five and a half (5 1/2) years after the
injury and more than five (5) years after the execution of the Compensation
Agreement. It appears clear from the correspondence from the carrier's
representative to Dr. Robert H. Lamb, that every effort was made to get a
complete allocation insofar as pre-existing condition was made and that the
Compensation Agreement was then prepared by the carrier, incorporating its own
conclusions as to the appropriate liability of the employer/carrier on the one
hand and the then Second Injury Fund on the other hand. Under such
circumstances, it is unconscionable at this time for the carrier now to
retrace its steps and attempt to get an entirely new evaluation and allocation
of responsibility.

In addition to the above position, it should be pointed out that the
so called hearing loss referred to as being a pre-existing condition in fact
was experienced within a short time of the examination made in 1989.
Accordingly, that 1loss would not qualify under any circumstances as
pre-existing the 1984 industrial injury.
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Judge Allen
November 3, 1989
Page Two

In conclusion, it is the position of the Employers' Reinsurance Fund
that the employer/carrier is bound by the Compensation Agreement which it
prepared and processed for execution by all parties, including the applicant
and the then Second Injury Fund, and for ultimate Order by the Industrial
Commission dated June 29, 1984, insofar as it applies to the compensation and
reimbursement rights and benefits of the parties hereto and that the
employer/carrier properly cannot attempt to revise those figures on basis of a
1989 Medical Panel examination. Therefore, we respectfully submit that your
Order of October 3, 1989 should remain unmodified as it was issued.

sinc;r;,?ly,

o - )/ -

Q/?W POzl 2o
Edie V. Boormam;- AdminIBtrator

Employers' Reinsurance Fund

EVB/tn
cc: Henry K. Chai, Atty., P. O. Box 45000, Salt Lake City, Utah 84145
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L.B. CORNELL,

Applicant,

vs.

KAMAS VALLSY CO-OP and/oc AND ORDER {/

NATIONAL FARMERS UNION

Defendants.

T A V0
FINDINGS OF FACT - 2 ’,é»y@

CONCLUSIONS OF e
?/C [& %
yx
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HEARING: Hearing Room 334, Industrial Commission of Utah, 16
East 300 South, Salt Lake City, Utah, on February 10,

1989 at 8:30 a.a. o'cloeck. Said hearing was pursuant
to Order and Notice of the Commission.

BEFORE: Timothy C. Allen, Administrative Law Judge.

APPEARANCES: L. B. Cornell, PRO SE.

The defendants wers represented by Henry K. Chai,
Attorney at Law.

At the conclusion of the evidentiary hearing, the matter was taken
under advisement and referred ts a medical panel by the Administrative Law
Judge. The medical panel report was received and copies were distributed to
the parties. Fifteen (15) days having elapsed since the mailing of said
medical panel report, and no objections having been received thereto, the

medical panel report is admitted into evidence.

FINDINGS OF FACT:

In October of 1980, the applicant was hired by the Kamas Valley Co-Op
as its general manager. The co-op is owned by farmers in the Kamas Valley
area and is intended to provide livestock feed and other services to its

members.

On January 30, 1984, the applicant was helping prepare a field
dalivery truck, and towards that end was applying decals to the truck. He was
using a 4' step ladder, and was applying a decal on the side of the truck,
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L.B. CORNELL
ORDER
PAGE TWO

when the ladder slipped and he started to fall. Mr. Cormell was able to avoid
falling to the ground by grabbing hold of a crailing on the truck. As he did
so, he had an immediate sharp pain in his right hip and buttocks, which
radiated across his back and down his right leg to his foot. The applicant
testified that he thought he had dislocated something. The following day he
reported to Dr. Xally Jarvis in Heber City for chiropractic treatment. The
chiropractor performed an x-ray and daily chiropractic manipulation upon the
applicant for the next week. The applicant testified that following each
adjustment, his condition worsened. Following the seventh treatment, the
applicant could hardly walk, so Dc. Jarvis drove him to the Wasatch County
Hospital on Februacy 7, 1984. At that time, the applicant was seen by Dr.
Burton, general practitioner, who prescribed physical therapy and Feldene.
The applicant testified that each time following a physical therapy session in
the hospital, he had to be wheeled back to his room. He continued this course
of treatment until February 21, 1984, when he was discharged from the
hospital. On February 22, 1984, he was admitted to the St. Mark's Hospital
and the following day received a CT scan and on February 24, received a
laminectomy at L3-4. The applicant was also informed that there was psuedo
arthrosis at L4-5 by Dr. Lamb. Following the surgery, the applicant was
eventually released by Dr. Lamb on June 12, 1984, to return to work.

Since the applicant's position was a working position, he did not
return to that employment. Rather, he moved to Oklahoma and started selling
land. On January 22, 1985, he was having some tightaness in his back, so he
reported to Dr. Butler in Oklahoma City. The doctor referred the applicant
for physical therapy and the applicant rceports that his condition improved as
a result of that treatment. He continued selling land in Oklahoma until the
0il market bust of approximately July or August of 1987. The applicant

returned to Arizona in January of 1988.

In the course of wmoving to Oklahoma to Northern Arizona, the
applicant noticed that the long drive started to bother his back. He noticed
that each time he would leave his car, he would have more and more difficulty
straightening up. By the time he reached Arizona, his condition had
deterioratad. He contacted the Industrial Commission and was informed that he
would need a change of doctor to receive medical treatment in Arizona. After
the applicant went the rounds with the Industrial Commigsion, he finally
decided to come to Salt Lake himself, and see Dr. Lamb rather than undergo any
further delays in receiving the necessary authorization to see Dr. Eskay in
Arizona. The applicant saw Dr. Lamb on March 26, 1988, and at that time
received a CT scan at Western Neurological Associates. Dr. Lamb ruled out
fucther surgery, gave the applicant pain medication, and told him he would
need an EMG from Dr. Thoen. The applicant returned home and a week later came
back to Salt Lake City and received the nerve conduction study from Dr.
Thoen. At that time, the applicant was informed by his adjustor that they
would require a second opinion following Dr. Lamb's examination, and that the
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L.B. CORNELL
ORDER
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applicant should take all of his x-rays home with him. The applicant was also
placed on temporary total compensation benefits commencing effective March 26,
1988. Dr. Lamb, upon hearing that an IME would be performed, informed Mc.
Cornell that no further treatzent would be provided until the independent

madical examination had been accomplished.

On May 23, 1988, the applicant was seen by Dr. Rand for the
independent medical examination. He 1informed Dr. Rand that he had been
keeping a low profile with respect to his activities, and that as the result
ha felt better. Dr. Rand informed the applicant that he was creleasing him for
light duty and that he should increasa his activities as he could tolerate
them. The applicant tried riding a three-wheeled vehicle to move some
spcinklers on a friend's ranch, and was only able to do that for three days
without having further problems. He returned to Dr. Rand one month later, and
reports that he was in worse shape that he had been in initially. Dr. Rand
then informed the applicant that he would need a amyelogram to rule out the
need for surgery. At this point, the applicant tastified that he informed the
doctor that Dr. Lamb had alseady had a CT scan performed and had ruled out
surgery previcusly. Dr. 2and informed that the applicant that he would still
need an enhanced CT scan and a ayelograa which =aight show some prodlem aot

identifiable on a regular CT scan.

The applicant was hospitalized at the John C. Lincoln Hospital ia
Phoenix, Arizona for the period July 28 through July 30, 1988. Dr. Rand
informed the applicant that he could find nothing wrong with his back and that
he did not understand what the applicant’'s problem was. He instructed the
applicant to return in five days to his.office. The applicant did so, and on
August 4, 1988, the doctor reaffirmed that the ayelogram was negative and that
the applicant should cetura home and report back to the doctor ia one zonth
for fucther follow up. The applicant contacted his adjustor and complained
about Dr. Rand and requestad permission to see another doctor. The adjustor
informed the applicant that she was in the process of haviag his casa
evaluated by the Arizona Rebadbilitation Deparizent, and was considering a
permanent total disability dependent, of course, upon the rehabilitation

report.

She further informed the applicant that he should keep his
appointment with Dr. Rand. The applicant creturned to Dr. Rand on December 15,
1988, and at that time the doctor informed the applicant that he did not have
anything wrong with his back, but the applicant took issue with this finding
indicating to tha doctor that Dr. Lamb had already identified a bulging dise
at L3-4 and that the disc was impigning om the applicant's nerve root. The
applicant testified that he questioned the quality of the doctor's x-ray
interpretation and the doctor apparently took embridge with that challenge.
The applicant left the doctor's offics on less than amicable terms.
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The applicant, upon acrriving home, indicated that he was rather
heatead and contacted the adjustor and informed what had happened. Shae
informed him that she was sympathetic and that she was still waiting to
schedule him with the Arizona ehabilitation Departizent. Howaver, she fucthec
informed the applicant that he was not authorized to ceturm ko Dr. lamd. On
Saptember 29, 1988, the defendant's wrota the applicant a letter infocmiag him
that pursuant to tha rcepoct of Dr. Rind no further benefits would bde due as
the rasul: of the industzrial accident of Januacy 30, 1984. Dr. 2and cgncluded
that the applicant's problems were not a result of his industzsial aecident of
January 30, 1984, <Thersafier, the applicant had no further medical treatment
until he saw Dr. Dowling on January 27, 1989. Dc. Dowling has recommended
that the applicank continue to receive conservative cace from Dr. Lamb.

The applicant's ficst back injury occurred in 1968, when he was
in Acizona. At that time the applicanz had just completed the
falling of a large pine toee, and as thac tree fell ta the ground is
apparantly dislodged a dead aspen tree. As 2 resuld, that btree fell as the
applicant was "Sucking™ branches from the Pine tree. The applicanc tastified
thar he was Sent over and as he wWas removing thosa liabds, tha largs dead aspen
fall acrsss his back. The appliczant eventually =eceived a2 fusion frca Li-3S1
By Do. Peterson at the Southsidae Dissrsict Hospital ia Meza, Arizona. 'when thae
applicant moved in January of 1988, he was driving a pisk up tmuek, which
econtaized bYoxes of small odds and ends but no furniturs.

cuttiag logs

Wwikh the file in this posiure, the casa was ceturmed to the azediecal
to determine if there had beea any change in thae apvlicanc's prcioc

panel
rating of 17.5% of the whole person due.to the industsial accident of Januacy
30, 1984.

The panael found that the applicant has not deen temporarily totally
disabled as a result of the indusicial accident of January 30, 1984, bdeyond
September 12, 1988. The panel also found that the per=anen: impairsment due to
the indust=ial acsident of January 30, 1984, has not increased beyond the
17.5% of the wholae person previcusly awarded. The panal also found that there
has beaen no incceasea in the pre-existing lumbar impairment rcatiag of 17.5%.
Finally, the panel concluded that futurs wmedical cars as a result of the
industrial accident of January 30, 1984, should includa resasonabla access ts
periodic orthopedic care. The panel concluded that the "applicant should have
further instruction in bdack care and periodiec advise as to management of his
back problem from someona like Dr. Dowling or har associates who ars mear
encugh ta him bdoth physically and psychologically to de helpful.® The
Administrative Law Judge adopts the findings of the medical panel as his own.

Pursuant to the findings of the medical panel, the applicant is not
entitlaed to any further benefits as the result of the industrial accidant of

January 30, 1984, at this tima.
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ORDER
PAGE FIVE

ORDER:

IT IS THEREFORE ORDERED that the claim of L.B. Cormell for additiocnal
tamporary total compensation and permanent partial impairment denefits as tha
result of the industrial accident of January 30, 1984, should be, and the same

i3 hereby dismissad.

IT IS FURTHER ORDERED that any Motion for Reviaw of the foregoing
shall be filed in writing within thirty (30) days of the data hersof,
specifying in datail the particular ecrors and objections, and, unlass so
filed, this Order shall be final and not subject to review or appeal.

U

Timothy C. en
Administratiye Law Judge

Passed by the Industrial Commigsion
of Utah, Sal: Laka:City, Utah, this

Sad day of Seseembes, 1939,
Cetzain/
ATTEST:

S o A

Patricia 0. Ashby
Commissiocn Secretarcy
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CERTIFICATE OF MAILING

. ey

I cartify that on s%éwc ,3 , 1989 a2 copy of thae attached
ORDER in thae case of L.B. Cormell issued 3 was mailed to tha
following persons at the following addressas, y@s E’ paid:

L.B. Cornaell
P.0. Box 1944
Snowflake, Az 85937

Hency XK. Chai

Attorney at Law

P.0. Box 45000

Salt Laka City, Utah 4145
National Farmers Union
5284 South 320 West {#Cl4d4
Salt Lake City, Utah 84147

Employers Reinsurance Fund

THE INDUSTRIAL COMMISSION OF UTAH
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“Contradictory testimony alone is not suffi-
cient to disturb a jury verdict. To overturn
a verdict on appeal for insufficiency of
evidence, this Court must find that reason-
able minds must necessarily entertain a
reasonable doubt as to defendant’s guilt.”
State v. Watts, Utah, 675 P.2d 566, 368
(1983); State v. Petree, Utah, 639 P.2d 443,
444 (1983). [t is not our function to deter-
mine the credibilicy of conflicting evidence
or the reasonable inferences to be drawn
therefrom. Watts, supra.

[2] We find the record to contain suffi-
cient evidence to identify, bevond a reason-
able doubt, Bagley as the burglar and geta-
way driver at the Rainbo staton. Smith’s
inability to immediately identify Bagley at
the police stadon can be reascaably ex-
plained by his lack of sleep at the time.
Most importantly, his momentary lapse
does not diminish the accuracy of his prior
idendificadons. Minutes after the burglary
Smith idennfied the getaway truck at the
scene of the accident. The truck was sub-
sequently determined to belong to Bagley.
At the accident scene Smith also identified
the person whose photograph appeared on
Bagley’s driver’s license as the burglar.
Only two hours later he did so again.

Furthermore, Bagley’s own claim that
his truck had been stolen was refuted by
Detective Bringhurst’s tesdmony. Brin-
ghurst tesdfied that Bagley told him that
at night he always left his waliet and one
set of keys in his Tuck and in the morning
used his spare key w0 get back in. How-
ever, at the scené’of the accident the police
found two ignidon keys to the truck on its
front seat. When Bagley’s girifriend at-
tempted to retrieve the truck from the im-
pound lot, she confirmed that these two
were the only keys to it Thus, even if
Bagley’s account of his parking practices
had been believed by the trial judge, the
presence at the scene of the accident of the
only two keys to the truck, including the
spare key that Bagley stated he kept in his
possession, was highly persuasive in plac-
ing Bagley at the scene and refuting his
claim that his truck had been stolen. Fur-
thermore, the alibi evidence offered by
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Bagley and several of his friends was
vague, seif-contradictory and unconvineing.
We hold that there was sufficient evidence
to convict Bagley of burglary, theft and
filing a false report.

(3] Bagley also attempts to argue that
Smith’s in-court identification of him as the
burglar was the result of what he charac-
terizes as the “suggestve” prior encounter
in Bringhurst's office and thus should have
been inadmissible. Bagley, however, failed
to object to Smith’s identification either
before or during trial. We therefore will
not review this claim. Utah R.Evid.
103(aK1); State v. Malmrose, Utah, 649
P.2d 36, 38 (1982).

Affirmed.

HALL, CJ., and OAKS, STEWART and
HOWE, JJ., concur.

w
o gm wupeER SYSTEM
T

ALVIN G. RHODES PUMP SALES and
State Insurance Fund, Plaintiffs,

v.

INDUSTRIAL COMMISSION OF CUTAH
and Second Injury Fund, Defendants.

No. 19163.
Supreme Court of Utah.
April 26, 1984,

In workmen's compensaton case, State
Insurance Fund sought reimbursement
from the Second Injury Fund for medical
and disability payments that State Insur
ance Fund made pursuant t a settlement
with an injured employee of the insured.
An administrative law judge refused to or
der reimbursement and the Industrial Com-
mission denied a petition for review. State
Insurance Fund and its insured brought
original proceeding for judicial review.
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The Supreme Court, Stewart, J., held that
State [nsurance Fund was entitled to ap-
portionment between it and the Second In-
jury Fund of medical expenses, temporary
total disability, and permanent pardal dis-
ability payments paid to injured employee,
even though the payments were made pur-
suant to a settlement to which the Second
Injury Fund was not a party.

Reversed and remanded.

Hall, CJ., filed concurring and dissent-
ing opinion.

Howe, J., filed concurring and dissent-
ing opinion.

1. Workers' Compensation 1030

Second Injury Fund may be liable for a
part of a workmen’s compensation settle-
ment negotiated between an employee and
the employer or its insurance carrier, when
the employee, the employer, and its insur-
ance carrer did not know at ame of settle-
ment that the Fund was liable. U.C.A.
1953, 35-1-69.

2. Compromise and Settlement 1
The law generally encourages settle-
ments.

3. Workers’ Compensation 1030

The Second Injury Fund can be heid
liable for its statutory liabilities in a work-
men's compensation case even after the
completion of a hearing to which it is not a
party and the Fund is not insulated from
its liabilities because circumstances giving
rise to those liabilides were not {oreseen.

4. Workers’ Compensation 1030

Intricate statutory pattern governing
liabilides of the Second Injury Fund to
workmen'’s compensation insurance carri-
ers should be accorded due protection by
procedural law, which must assure fairness
to the Fund and also give effect to the
basic statutory scheme for allocating liabili-
ty for the payment of compensation, re-
gardless of whether liability of the Fund is
made pursuant to settiement or pursuant
% an award made after a full dress hear-
ing. U.C.A.1953, 35-1-69.

5. Administrative Law and Procedure
669
Questions not raised in an administra-
tive tribunal are not subject to judicial re-
view except in exceptional cases.

6. Workers’ Compensation <1030.1(7)

Second Injury Fund was preciuded
from arguing to the Supreme Court that no
workmen'’s compensadon should be allowed
for pordon of employee’s back injury found
by a medical panel to be due to his chronic
alcoholism, where the Fund raised the issue
for first time in its respondent’s brief with-
out having cross-petitioned for review of
the Industrial Commission decision, in its
answer to State [nsurance Fund’'s motion
to review the order of the administrative
law judge before the Industrial Commis-
sion, the Second Injury Fund neither dis-
puted the award nor filed its own modon
for review, and no circumstances of injus-
tice compelled review of the issue.

7. Workers’ Compensation <1030.1(1),
1057

State [nsurance Fund was enttled to
an apportonment between it and the Sec-
ond Injury Fund of medical expenses, tem-
porary total disability, and permanent par-
tial disability payments State Insurance
Fund had paid to injured employee, even
though the payments had been made pur-
suant to a settlement to which the Second
Injury Fund had not been a party, where
employee’s preexisung back condition was
latent and did not manifest itseif undl after
the sectlement, none of the settling parues
knew of the prior condidon, and Second
Injury Fund was nodfied of its potennal
liability arising out of the settlement at
earliest possible date. U.C.A.1953, 35-1-
69.

James D. Black, Salt Lake City, Stephen
W. Julien, Cedar City, for plaintiffs.

Gilbert Martinez, Admin. Second Injury,
Frank Nelson, Asst Atty. Gen. (Ind.
Comm.), Sait Lake City, for defendants.
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STEWART, Justice:

In this workmen’s compensation case,
the State Insurance Fund (“State Insur-
ance’’) seeks reimbursement from the Sec-
ond Injury Fund (“the Fund”) for medical
and disability payments that State Insur-
ance made pursuant to a settlement with
an injured employee of the insured. An
administrative law judge refused to order
reimbursement. The I[ndusturial Commis-
sion denied a petition for review. We re-
verse and remand.

The administrative law judge found the
following facts. Wilbur G. Rhodes was an
employee of Rhodes Pump Sales. On two
separate occasions, once on August 13,
1977, and later on May 1, 1978, he injured
his back lifting heavy objects at work.
Back problems and medical treatment en-
sued, causing Rhodes to miss several days
of work, and causing a permanent back
impairment. State Insurance paid for Mr.
Rhodes’ medical reatment and missed days
of work as those expenses were incurred.

On approximately July 23, 1980, Mr.
Rhodes signed a written settlement with
State Insurance, in which he (1) accepted
the payments to that date as payment in
full for the medical and temporary disabili-
ty benefits due him, and (2) agreed to ac-
cept 36,676.80 as a settlement for his per-
manent partial impairment. Based on a
medical report, the settlement agreement
set the level of permanent partial impair-
ment of Rhodes’ back at 20%. At thac
time, no party knew that Rhodes had any
pre-existing back conditions. Apparenty
for this reason, the Second Injury Fund
was not a party to the settlement

In 1981, Mr. Rhodes filed an application
for an adjustment of his prior claim. He
alleged that his back had deteriorated since
the medical treatment was completed and
thus sought an increased permanent partial
impairment rating. He named Rhodes
Pump Sales, the State Insurance Fund, and
the Second Injury Fund as defendants.

As required by statute, U.C.A., 1953,
§ 35-1-69, the case was submitted to a
medical panel for a medical examination.
The panel found that Mr. Rhodes’ back had

-37 -

681 PACIFIC REPORTER, 2d SERIES

not deteriorated from the 20% impairment
level previously determined. The panel al-
located the causes of his impairment as
follows:
(1) Five percent for the May 1978 injury;
(2) Five percent for the August 1977 in-
jury; and
(3) Ten percent for “previously-existing
conditions” due to “degenerative ar-
thritis and disk disease of the low
back.”
The finding as to the pre-existing condi-
tions arguably made the Fund liable for
part of the previously paid medical and
disability benefits. § 35-1-69.

In addition, the medical panel also found
that Rhodes had a pre-existing 5% neuro-
logical impairment, known as “sensory po-
lyneuropathy,” which was caused by chron-
ic alcoholism that Rhodes had suffered pn-
or to the industrial injuries. Based on
these separate whole man impairment rat-
ings, the medical panel arrived at a com-
bined partial man impairment raung of
24%. See gemerally Jacobsen Construc-
tion v. Hair, Utah, 667 P.2d 25 (1983).

The administrative law judge initially de-
nied Mr. Rhodes’ request that his perma-
nent impairment rating be increased. The
judge reasoned that although the new im-
pairment rating of 24% was 4% greater
than the 20% rating agreed on in the settle-
ment, the 4% increase was due to a condi-
tion (chronic alcoholism) which had existed
at the time of the 1980 settlement Thus,
the judge held that Rhodes was not endtled
to any addidonal benefits. The judge also
refused to order the Fund to reimburse
State Insurance for medical expenses, tem-
porary total disability payments, or perma-
nent pardal disability payments.

Mr. Rhodes and the plaintiffs contested
the order. Rhodes asserted that he was
entitled to a 4% disability rating increase;
the plaintiffs asserted that they were ent-
tled to reimbursement from the Fund
for % of the medical and temporary total
benefits they had paid to Rhodes and
for '%» of the permanent partial disability
that they had paid. After negotiations be-
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tween the parties, the judge signed an
amended order that: (1) increased Mr.
Rhodes’ permanent partial impairment rat-
ing by 4%; (2) ordered the Fund to pay Mr.
Rhodes $1,335.36 for the 4% increase; and
(3) ordered the Fund to reimburse State
Insurance for only Y« of the temporary
total disability and medical expenses it had
paid.

Plaintiffs then filed a petition for review
with the Indusurial Commission. In deny-
ing the petition, the Commission referred
to the above facts and stated: “The parties
to the 1980 compensation agreement are
bound by the terms of that document and
no further changes in the apportionment
should be permitted.”

On appeal to this Court, State Insurance
argues that the Fund is required by § 35~
1-69(1) to reimburse State Insurance.
That section defines the scope of the
Fund’s responsibility:

If any employee who has previously
incurred a permanent incapacity by acci-
dental injury, disease, or congenital caus-
es, sustains an industrial injury for
which compensation and medical care is
provided by this title that results in per-
manent incapacity which is substantiaily
greater than he would have incurred if
he had not had the pre-existing incapaci-
ty, [then] compensation and medical care

. shall be awarded on the basis of the
combined injuries, but the ligbility of
the employer for such compensation
and medical care shall be for the indus-
trial injury only and the remainder
shall be paid out of the [second injury
fund].... [Emphasis added.]?

The Fund does not contend that the set-
tlement amounts paid for medical expenses,
temporary total disability or permanent
partial impairment were excessive, nor
does it contend that the findings of 10%
impairment due to the prior disk disease
and 5% impairment due to alcoholism were
in error. Clearly, if the medical expenses,
temporary total disability and permanent

1. This subsection has since been amended. but
is sull substanually the same. See § 35-1-69

partial impairment payments had been paid
by State Insurance pursuant to an adjudi-
cated award, § 35-1-6%(1) would require
the Fund to reimburse State Insurance for
a portion of those expenses. U.S. Fidelity
& Guaranty Co. v. Industrial Commis-
sion, Utah, 657 P.2d 764 (1983); Inter-
mountain Smelting Corp. v. Capitano,
Utah, 610 P.2d 334 (1980); White v. Indus-
trial Commission, Utah, 604 P.2d 478
(1979).

The Fund argues that: (1) § 35-1-69(1)
applies only to adjudicated awards, not to
settlements, and (2) even if that section
applies to settlements, it does not require
the Fund to reimburse an employer for
settlements to which the Fund was not a
party.

The Fund relies on Packeco v. Industrial
Commassion, Utah, 668 P.2d 553 (1983).
The issue in Pacheco was whether the pro-
vision in § 35-1-78, which requires com-
pensation awards made by the Industrial
Commission to include interest, applies to
settlements as well as to awards. We held
that § 35-1-78 did not apply to settle-
ments, stating:

Unlike an award, a settlement involves
no factual determinadon by the Commis-
sion of liability or the amount of dam-
ages. In view of this distinction, we
cannot presume that the Legislature in-
tended the interest provision to apply to
settlements.

cwe

Id. at 533.

The present case is distinguishable from
Pacheco. The settlement in Pacheco con-
cerned only the employee and the emplover
or its insurer. Our ruling that § 35-1-78
does not require the Commission to award
interest on a settlement was consistent
with an employee’s being free to bargain
for interest on the settlement amount.

[1] In contrast to Pacheco, the Second
Injury Fund may be liable for a part of a
settlement negotiated between an employee
and the employer or its insurance carrier,

(Supp.1983).
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when the employee, the employer, and its
insurance carrier did not know that the
Fund was liable. [n this case, for example,
the pre-existing condition was not known
until after the settlement. Under such con-
ditions, good reason exists to apply § 35~1-
69(1) to settlements.

[2] The law generally encourages set-
tlements. Tracy-Collins Bank & Trust
Co. v. Travelstead, Utah, 592 P.2d 605, 607
(1979); Reynolds v. Merril, 23 Utah 2d
155, 460 P.2d 323 (1969). If we were to
rule, as the Fund requests, that § 35-1-
69%(1) does not apply to settlements, then
insurance companies and employers might
be deterred from settling any case in which
reimbursement from the Fund might be an
issue.

The Fund’'s back-up argument is that
even if § 35-1-6%(1) does apply to settle-
ments, it applies only to settlements to
which the Fund is a party.

[3] An insurance carrier cannot always
know at the outset of a workmen’s compen-
sation case whether the Fund's interests
are or might be involved. In Paoli ». Cot-
tonwood Hospital, Utah, 656 P.2d 420
(1982), we held that if the Fund failed to
receive proper notice in a workmen’s com-
pensation case, then it could, “where neces-
sary, compel the reopening of [a] hearing
to allow the Fund to submit evidence bear-
ing upon its special interest and liability.”
Id. at 423. Thus, the Fund could be held
liable for its statutory liabilities even after
the completion of a hearing. The Fund is
not insulated from its liabilities because the
circumstances giving rise to those liabilities
were not foreseen. In Paoli, the Court
stated: ’

The circumstances that alert the par-
ties ... to a potential payment from the
Second Injury Fund are, of course, ex-
ceptional, and sometimes will not appear
until the proceedings are underway. It
is therefore inexpedient to require the
Fund to be a participant or even a party
in every proceeding before the Commis-
sion, and the statutes do not require this.
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... [TThe Second Injury Fund need not
be a party to every workmen’s compensa-
tion proceeding that may uitimately af-
fect its interests.

656 P.2d at 422, 423.

[4] The fundamental policy underlying
Paoli is that the intricate statutory pattern
governing the liabilities of the Fund to
insurance carriers should be accorded due
protection by the procedural law, which
must assure fairness to the Fund aand also
give effect to the basic statutory scheme
for allocating liability for the payment of
compensation. These principles control the
liability of the Fund as much when 2 com-
pensation payment is made pursuaat to set-
tlement as when an award is made after a
full dress hearing is conducted.

In the instant case, Mr. Rhodes’ pre-ex-
isting back condition was latent and did not
manifest itself until after the settlement.
The record indicates that none of the set-
tling parties knew of the prior condition.
The medical report upon which the settling
parties relied stated that except for some
prior unrelated treatment in a V.A. hospi-
tal, Rhodes’ “past history is not otherwise
significant.” The Industrial Commission
stated in its denial of the motion for review
that at the time of the settlement, “{pjre-
existing conditions were not indicated as a
part of the 20% permanent partial impair-
ment.”

The Fund was notified at the earliest
possible date of its potendal liability ans-
ing out of the settlement. The eariiest
time the partes knew or even suspected
the existence of the pre-existung condition
was when Mr. Rhodes applied for an in-
crease in permanent partial disability.

Our ruling in this case is consistent with
the position taken by other states. Amer-
can Standard, Inc. v. Stephen, Ky.App.
565 S.W.2d 158 (1978), held that a failure to
include Kentucky’s “Special Fund” as a
party to a settlement did not preclude join-
ing it in a later action for increased bene-
fits. As here, the employee did not know
of a pre-existing condition until after the
settlement. The court noted that the Spe-
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cial Fund had been notified as soon as
possible, stating:
Once the emplovee discovered the true
nature and extent of his disability, he
sought to make the Special Fund a party
at his first opportunity to do so.

Under these circumstances, where
there was no evidence that either party
withheld any information from the oth-
er{,] ... we find that the board correctly
reopened the award, made the Special
Fund a party, and apportioned the
award.

Id. at 162.

In Subsequent Injury Trust Fund v
Alterman Foods, Inc., 162 Ga.App. 428,
291 S.E.2d 738 (1982), an employee settled
with the emplover and later received an
additional award from an administrative
law judge. The employer sought reim-
bursement from the Georgia counterpart to
Utah’s Second Injury Fund of all amounts
(apparently including the settlement) paid
after the injury had occurred. The Georgia
second injury fund sought to avoid liability
on the grounds that the prior proceedings
between the employee and the employer
were conclusive of the employer’s right to
reimbursement. The Georgia appellate
court ruled that although the employer had
not sought reimbursement in the prior pro-
ceeding, it had the right to do so now. See
also Arduser v. Daniel [nternational
Corp., 7 Kan.App.2d 225; 640 P.2d 329
(1982) (special fund required to reimburse
insurer for an endre settlement). But see
Yocom v. Jordan Auto Parts Co., Ky., 521
S.W.2d 519 (1975) (reimbursement denied).
See generally 2 A. Larson, The Law of
Workmen's Compensation § 39.31(f)
(1982).

We emphasize that in this case the em-
ployee, not the insurance carrier, sought to
reopen the case after settlement. There-
fore, this case does not necessarily mean
that an insurance carrier may seek reim-
bursement after settlement, unless the em-
ployee reopens the case to obtain additional
compensation for the same injury that was

the subject matter of the settlement.
681 P 2428
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The Fund contends that no compensation
should be allowed Mr. Rhodes for his
chronic alcoholism. In effect, the Fund
requests affirmative relief by seeking a
reversal of the 4% increase in the perma-
nent partial disability rating. The Fund
raises this issue for the first time in its
respondent’s brief without having cross-pe-
titioned for review. Moreover, the Fund
failed to raise the issue before the Commis-
sion. In the Fund’s answer to State Insur-
ance’s modon to review the order of the
administrative law judge before the Com-
mission, the Fund neither disputed the {%
increase nor filed its own motion for re-
view. Instead, the Fund in fact accepted
the increase by taking the position that the
“responsibility of the Second Injury Fund
for reimbursement should be % ... of any
medical expenses paid.”

{5.6] Ordinarily quesdons not raised in
an administrative tribunal are not subject
to judicial review. E.g., Waikiki Resort
Hotel, Inc. v. City and County of Honolu-
lu, 63 Haw. 222, 624 P.2d 1353 (1981);
Leschi Improvement Council v. Wash-
ington State Highway Commassion, 84
Wash.2d 271, 525 P.2d 774 (1974); 2 Am.
Jur.2d Administrative Law § 724 (1962);
73A CJS. Public Administrative Law
and Procedure § 191 (1983). Even though
that rule may not be applied in exceptional
cases, see cases cited at 73A CJ.S. Public
Administrative Law and Procedure § 191
n. 93 (1983), this is not such a case. The
Fund had full opportunity to raise the issue
of chronic alcoholism and failed to do so at
two critical junctions. No circumstances of
injustice compel review of the issue on
appeal. In declining to address the issue
on procedural grounds, we do not express
any view whatsoever on the merits of the
issue.

[7] In light of the above, we hold that
State Insurance is entitled to have an ap-
portionment between it and the Fund of the
medical expenses, temporary total disabili-
ty, and permanent partial disability pay-
ments it has paid to Mr. Rhodes. On re-
mand, these payments should be appor-
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tioned in the customary way as required by
§ 35-1-69.

Reversed and remanded.

OAKS and DURHAM, JJ., concur.

HALL, Chief Justice (Concurring and
Dissenting):

I join the opinion of the Court, except the
portdon thereof that declines to address the
contendon of the Fund that no compensa-
tion shall be allowed Rhodes for his condi-
tion of chronic alcoholism.

Notwithstanding the fact that the Fund
did not seek reversal of that portion of the
award based upon chronic alconolism, as a
matter of law, Rhodes is not entitled to
such an award.

This Court should exercise its preroga-
tive to correct this obvious error in the
applicadon of the law and should, upon
remand, order the reversal of the 4% in-
crease in the permanent partal disability
rating attributable to alcoholism.

HOWE, Justice (Concurring and Dissent-
ing):

[ dissent from that part of the majority
opinion which requires the Second Injury
Fund to reimburse the State Insurance
Fund for part of the monies paid out by it
under the settiement agreement of July 23,
1980. [ agree that after Rhodes re-opened
his claim and the medical panel found that
part of his impairment was due to pre-exist-
ing conditions, the Second Injury Fund
should bear its proper proporuon of com-
pensation thereafter payabie to Rhodes.

The Second [njury Fund was not a party
to the settlement agreement which was
entered into by Rhodes and the State Insur-
ance Fund upon competent medical evi-
dence then before them. [ think it unfair
and unsupported by the law that the Sec-
ond Injury Fund can now be made to bear
part of past payments since it did not par-
ticipate in the making of the agreement
and there was no medical evidence then
available that it had any liability.

The cases cited by the majority in sup-
port of its position do not appear to me to
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be authority that reimbursement should be
ordered under these circumstances. [ have
no quarrel with American Standard, [nc.
v. Stephen, Ky.App., 365 S.W.2d 158 (1978)
which permitted the Kentucky Special
Fund to be joined in a re-opened claim for
increased benefits. But there the Special
Fund was not ordered t bear any part of
the benefits already paid under the prior
settlement to which it had not been a party.
Likewise, in Subsequent [njury Trust
Fund v. Alterman Foods, 162 Ga.App.
428, 291 S.E.2d 738 (1982) it does not ap-
pear that the Subsequent Injury Fund was
required to reimburse the employer for any
funds it had paid out pursuant to a settle-
ment to which it had not been a party.
The case holds that reimbursement could
be sought against the Subsequent Injury
Fund for monies paid out pursuanc to an
award but by statute the Fund was pro-
tected from the res judicata effect of the
award to which it had not been a party. In
Arduser v. Daniel International Corp., 7
Kan.App.2d 225, 640 P.2d 329 (1982) it ap-
pears in the statement of facts that the
Kansas Workmen’s Compensaton Fund
was required to reimburse the emplover
and its insurance carrier for certamn
amounts but the quesdon of reimburse-
ment was not an issue in the case and is
not discussed in the court’s opinion.

[ do not agree with the majority that
denying reimbursement wiil discourage set-
tlements. The settling parties are well pro-
tected since any of them may, as here
re-open the claim when new medical evi-
dence is found. The Second Injury Fund
may then be brought in and made t bear
its propordon of future payments.
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Merrill J. Bailey, ~ %:f,¢{§:; et

Petitioner, (Not For Publication)

v.

Board of Review of the Industrial
Commission of Utah,

Respondent.

Before Judges Garff, Billings, and Davidson (On Law and Motion).

PER CURIAM:

This matter is before the court on the motion of
respondents Galigher Ash, Baker International, and Aetna
Casualty and Surety (hereinafter collectively referred to as
“Galigher Ash") and on the court's own motion for summary
affirmance both on the basis that the appeal presents no
substantial question for consideration. This case is also
before the court on petitioner's motion for summary reversal.
We affirm the order of the Board of Review ("Board”), and
dismiss the petition. R. Utah Ct. App. 10(a)(2).

Petitioner Merrill J. Bailey initially applied for
worker's compensation on or about August 4, 1986. A hearing on
the claim took place on November 13, 1986. At that hearing,
Bailey claimed o0il had been spilled in the vicinity of the
hydraulic press he was operating on June 28, 1982, and he
slipped in the 0il and fell, striking his buttocks on some
pipes. The employer's first report of injury indicated that an
accident occurred on June 30, 1982 while Bailey was turning a
12" vac impeller over, and that he sustained a strain to his
back. Petitioner was treated by Dr. Norman Shore following the
injury. Dr. Shore's office notes indicated that he saw Bailey
on July 3, 1982, and his complaint was ®"low back strain
6-29-82, 10:00 a.m. while lifting heavy machinery.” The
medical records also indicated that as treatment for a
lumbrosacral strain, Bailey was given a lumbrosacral brace and
muscle relaxants. The results of a lumbrosacral x-ray were
negative. Bailey was paid temporary total compensation and
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returned to work on August 17, 1982, based on his doctor's
release. Bailey contended at the November 1386 hearing that
both the employer‘'s report of injury and Dr. Shore's medical
record§ ‘were incorrect in describing the June 1982 accident as
a- liftidg accident. Evidence presented at the hearing also
3a2icata2 +that Bailey slipped and fell on o0il in the vicinity
of his' sStess on December 5, 1977. Bailey maintained, however,
that the'injury described as occurring on December 5, 1977
actually ‘oscurred on June 30, 1982.

) Bailey continued to work for Galigher Ash from August of
1982 uncil October of 1983 when he was laid off. 1In August of
LisS, L2 sought medical treatment for problems with his legs
and back, and it was discovered that Bailey had a syrinx on his
s7ine. 'ln December 1985, he underwent surgery to place a shunt
in his back for the purpose of draining £luid of£f his spinal
column. As of August 6, 1985, Bailey was found to be
permanently disabled by the Social Security Administration.

In a decision dated November 21, 1986, the administrative
law judge found, in relevant part:

Having had the opportunity to observe the
demeanor of the applicant and his witness,
and considering the employer's £irst report
and the report of Dr. Shore, I can only
conclude that the applicant is not telling
the truth with respect to the events of June
30, 1982. Therefore, I conclude that he
sustained an injury on June 30, 1982 but
that injury was a back strain as diagnosed
by Dr. Norman Shore, and that the
applicant's injury of June 30, 1982 did not
consist of a slip and fall.

The applicant offered voluminous testimonial
evidence concerning the presence of the
symptoms he has been having. However, he
has offered no medical evidence of a causal
connection between the sprain of June 30,
1982 from which the applicant fully
recovered as of August 16, 1982 and the
applicant's subsequent syrinx, which was
discovered in late 198S5.
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(Tlhe Administrative Law Judge can only
conclude that he sustained a simple back
strain on June 30, 1982, from which he
recovered and was released to return to work
on August 17, 1982. The applicant then
worked for over another year, at which time
he was laid off due to a reduction in

force. He then collected six (6) months of
unemployment benefits in 1984, and also
worked for approximately three (3) months
for Bechtel Drilling Corporation. Once his
syrinx became symptomatic, the applicant haa.
an increase in symptoms, and finally sought
medical treatment in August of 1985. There
being no evidence in the £ile to support a
causal connection between a low back sprain
and a cervical and thoracic syrinx which was
found some three (3) years later, I must
conclude that the applicant has failed to
meet his burden of proof.

Finally, there is no evidence in the file of
any permanent impairment due to the
industrial accident of June 30, 1982.

Based on the foregoing findings of fact, the administrative law
judge concluded that Bailey had failed to meet his burden of
proof "establishing that he is entitled to additional temporary
total compensation, medical expenses or permanent impairment as
a result of the industrial accident of June 30, 1982.° The
Board affirmed and adopted the adminstrative law judge's
decision on December 16, 1986. Bailey then filed a petition
for writ of review with this court, but that petition was
dismissed on March 16, 1987 because it was not timely filed
pursuant to Utah Code Ann. § 35-1-83.

On May 9, 1989, Bailey filed another application for
hearing with the Industrial Commission concerning an accident
occurring on June 30, 1982. This second application described
the accident as a lifting accident, rather than a slip and fall
and sought permanent and total disability benefits. Galigher
Ash filed a motion to dismiss based on the doctrine of res
judicata, which was granted by the administrative law judge on
July 28, 1989 and affirmed by the Board on October 26, 1989.
The administrative law judge concluded that "[a] present claim
that the syrinx has resulted in permanent total disability must
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fail where the causal link between the injury and the syrinx
has previously been adjudicated.* The present petition for
writ of review is from the 1989 proceedings.

~ These proceedings were commenced after January 1, 1988, and
thras ous raoview is governed by Utah Code Ann. § 63-46b-16(4) of
the Utait Aalministrative Procedures Act. Section
63-46b-16.4)(d) provides, in relevant part, that an appellate
court cnail grant relief where a person seeking review has been
cutstan<ially prejudiced because "the agency has erroneously
‘interprated or applied the law." We must determine if the
Commissicit erred in dismissing the 1989 petition on the basis

or ‘res judlicata.

The doctrine of res judicata is available in worker's
compensation matters. See Larson, Workmen's Compoensation Law
§ 79.72 (1989). Application of res judicata must, however, be
harmonized with the continuing jurisdiction of the Industrial
Commission in workers compensation to reopen cases and modify
awards. Utah Code Ann. § 35-1-78 (1988) provides, in relevant
part, that "[tlhe powers and jurisdiction of the Commission
over each case shall be continuing, and it may from time to
time make such modification or change with respect to formal
findings, or orders with respect thereto, as in its opinion may
be justified.” The Utah Supreme Court has consistently
interpreted the foregoing language to require "as the basis of
modification, evidence of some significant change or new
development in the claimant's injury or proof of the previous
award's inadequacy.” Buxton v. Industrial Commission, S87 P.2d
121, 123 (Utah 1978); see also Spencer v. Industrial
Commission, 733 P.2d4 158, 161 (Utah 1987) (per curiam). In
Buxton and Spencer, the Commission's original order found a
substantial permanent partial disability based on a causal
connection between an industrial accident and the claimant's
injury. 1In each case, the Utah Supreme Count held the
Commission erred by refusing to modify the award based on
subsequent evidence that the employee was not employable and
could not be rehabilitated. These cases are distinguishable
from cases such as the present one where no causal relation
between the injury and the industrial accident has ever been
established. The finding of lack of causation is res judicata
in a subsequent claim for recovery based on the same accident

and injury. See, e.d9., Hughey v, Industrial Commission, 394
N.E.2d 1164 (Ill. 1979); Reddel v. Industrial Commission, 131

Ariz App. 263, 640 P.2d 194 (Ariz App. 1982); Govan v.

Industrial Commission, 23 Ariz. App. 261, 532 P.2d 533 (Ariz.
App. 1975).
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In the case now before us, Galigher Ash contends that "the
prior adjudication in this case involved the same injuries as
are alleged in this case.” Bailey counters that the second
application differs from the original one because he'uacw claims
a lifting accident rather than a slip and fall and hé ‘aow
claims permanent disability. He interprets the administrative
law judge's 1986 decision as concluding that he had not..
sustained his burden of proving that a slip and fall osccurred
and states that the ‘accident claimed in the May 9, 1335
application was "the accident and injury that was on the
records instead of the alleged slip and fall accident”.. This
case is similar to I v Pj 2c] .
649 P.2d 1197 (Idaho 1982). The claimant in that cacz .alleged
a knee injury and in the course of the hearing, contended that.
he had sustained back injuries on two occasions when uis knee
went out. He appealed from the Industrial Commission's order
that his condition had stabilized, resulting in a 10% permanent
partial impairment. During the pendency of the appeal,
claimant filed a second complaint alleging an injury to his
back as a result of the knee injury and seeking additional
compensation. The employer made a motion to dismiss on the
basis that the back injury had already been considered. The
Commission granted the motion and claimant appealed. The Idaho
Supreme Court affirmed, concluding that "the proceeding in the
instant case and in the prior proceeding arose out of the same
operative facts between the same parties” and holding that the
second application was properly dismissed on the basis of res

judicata.

In the present case, Bailey initially contended he slipped
and fell on June 30, 1982, and disputed the reports by his
employer and doctor indicating that he was injured in a lifting
accident, resulting in a back strain from which he fully
recovered. The administrative law judge concluded that the
accident was a lifting accident, and further concluded that no
causal connection had been established between the compensable
lifting accident and the syrinx. Petitioner presented no
medical testimony in the 1986 hearing. 1Instead, petitioner's
counsel argued that the onset of symptoms after the accident
was in itself sufficient to establish prima facie causation and
require submission to a medical panel, which the administrative
law judge declined to do on the basis that there was no
conflicting medical evidence. That decision became final with
the dismissal of the original petition for review by this court.

Petitioner attached a letter written by his treating
physician and dated in December 1986 (one month after the

original hearing) to his 1989 request for hearing. In the 1989
decision, the administrative law judge noted “"for the sake of
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discussion,” that the letter from claimant‘’'s doctors was not
sufficient to establish medical causation because it states, in
part, that "[i]t would be impossible . . . to attribute the
£all as ' ‘co the origin of his syringomyelia.'l _Our review of
the recora and the 1986 decision leads us to conclude that any
claim relzting to injury from a June 30, 1982 accident has been
fully edjcdicated by the Commission. The claim that the June
30, 1982 ‘accident caused the syrlngomyella is now barred by res
judicata, ‘and the Commission did not err in dismissing the

retition.?’
We affirm the Board's order and dismiss the petition.

.

ALL.U/CONCUK:

2, // ";;P’;/’ o ’!
‘1’;<§;L—415%7:<$4£9¢f%;/

REgnal W. Garff, Judge
ﬁ,‘&mw
> Bllllngs/,J?dae
L,Aﬁgégéh‘ééiéﬁh-

Richard C. Davidson, Judge

1. The letter goes on to suggest that "it is possible that Mr.
Bailey has had a small, asymptomatic syrinx within his spinal
cord for many years that with repeated heavy lifting and
straining may have gradually enlarged, eventually producing his
weakness and spasticity.” Appellant did not make this claim in
either his 1986 nor his 1989 requests for benefits.

2. Much of petitioner's argument concerns alleged
misrepreseantation by his former -attorney about the status of
his first petition for judical review. He contends that his
attorney led him to believe that his petition was pending when
it had actually been dismissed as untimely some eighteen months
earlier. Although we would not condone such conduct, it does
not support a different result in this case.
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