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work-related injury has remained the same before and after the enactment of the UWCA;;
employees are no better or worse off in this respect.’

Plaintiffs cite various criminal penaltiés to which employers are subject if
they evade their UWCA obligations, Plaintiffs’ Brief, p. 6, n. 4. These}provisions, along
with some others within and without the UWCA help explain the baselessness of
Plaintiffs’ fear that the Act will be destroyed without an anti-retaliation cause of action.
As the provisions they cite demonstrate, there are real légal sanctions for employers that
do not take their UWCA obligations seriously. See UTAH CODE ANN. §34A-2-407
(employers must promptly report all work-related injuries to the Division of Industrial
| Actions); §34A-2-405 (injured workers must be compensated whether or not they
continue to be employed); §34A-2-301 (an employer may not “maintain any place of
employment that is not safe”). Plaintiffs note that Defendant is self-funded, as allowed
by UTAH CODE ANN. §34A-2-201.5. Plaintiffs’ Brief, p. xvi. However, as can be seen

in that detailed statutory section, self-insurers come under especially close regulatory

I Plaintiffs’ worse-than-before-UWCA argument fails to take into account
that prior to the UWCA, employees had to overcome almost insurmountable obstacles
before they could obtain any remedy from an employer for an on-the-job injury. They
- not only had to prove that the employer was negligent but had to overcome the “unholy
trinity” of common law defenses: fellow servant rule, assumption of the risk, and
contributory negligence. See Lukic v. Southern Pacific Co., 160 F. 135 (1908) (directing
verdict for employer because the railroad laborer’s injury was caused by the negligence
of a fellow servant brakeman).
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gave their courts an express statutory hook on which to hang a wrongful discharge cause
of action. The Utah legislature has not.

Although Plaintiffs assert that there are 25 states in which courts have
recognized such a wrongful discharge cause of action, even without a specific statutory
prohibition, that statement is incorrect. Only 11 states have done so (Amended
Exhibit C). Plaintiffs have simply misclassified numerous cases. For example, in
Sorenson v. Comm Tek, Inc., 799 P.2d 70 (Id. 1990), there was no workers’ compensation
retaliation claim at issue. On the contrary, the issue was whether the court should apply
the public policy exception to the at-will rule in situations where an employee is
terminated for his religious beliefs or his efforts to negotiate employment conditions in
good faith. The court decided "no." In Judson v. Workers’ Compensation Appeals
Board, 586 P.2d 564 (Cal. 1978), the court was enforcing C4L. LABOR CODE § 1 32a
(prohibiting workers’ compensation retaliation), which the California legislature had
enacted in 1972. In Smith v. Smithway Motor Xpress, Inc., 464 N.W.2d 682 (Iowa 1990),
the court waé enforcing the same statutory “other device” language that formed the basis
for the wrongful di'scharge causé of action in Frahpton v. Central Indiana Gas Co., 260
Ind. 249, 297 N.E. 2d 425 (1973). The list goes on. Cf. Plaintiff’s Brief, Section B, and
Defendant’s Amended Exhibits B and C, attached to the Addendum of this Reply
Memorandum. |

The fact that Plaintiffs have misclassified so many states that ha\A/e relied on
their legislatures to create a statutory basis for the caﬁse of action underscores the

-weakness of their claim in Utah, which lacks any such statutory basis. It is also
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permitted.” Article VIII, Section 22 provides that if the Supreme Court discerns “any
seeming defect or omission in the law,” it shall report it in writing to the Governor. Thus,
even if this Court considered the 88-year absence of such a bause of action fo be a
legislative omission or policy oversight, it would not be the function of the Court to
create a cause of action, but at most to advise the Governor or the Legislature of any
concerns. The Court should follow those states that have relied on their legislatures to
provide a specific statutory basis for a workers’ compensation retaliation claim before
recognizing such a cause of action.

.  THE COURT SHOULD ANSWER “NO” TO THE SUBPARTS OF THE
SECOND CERTIFIED QUESTION '

If the Court answers the First Certified Question in the negative, as it
should, the Court need not acidress the three subparts of the Second Certified Question.
Indeed, the need to address such detailed, policy-making subparts underscores why the
7 Court should answer “no” to the First Certified Question. Nevertheless, to the extent that
the Court sees fit to explore the various potential parameters of a retaliation claim, it
should answer the subparts of the Second Certified Questidn in the negati\}e.

A. There Is No Basis To Add An Internal Opposition Claim To The
Retaliatory Discharge Tort

In Plaintiffs’ Brief, they make nb attempt to fit the allegations of their
Complaint regarding Ms. Touchard to any of the four categories of public policy
wrongful discharge listed by this Court in Hansen, at 952. Moreover, they make no
attempt to fit the éllegations of the Complaint to the frameWork of Utah public policy

case law developed over the past decade and a half. They cite no Utah cases, and the
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cases cited from other jurisdictions do not help them since they all involve statutory
construction or interpretation as opposed to judge-made common law exceptions to
at-will employment. See Jackson v. Birmingham Board of Education, 125 S.Ct. 1497,
1504-05 (2005) (retaliation for internal complaint of sex discrimination included within
“broad” statutory provision of Title IX prohibiting “discrimination” on the basis of sex).
Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 236-37 (1969) (both white lessor and
Afriéan-American lessee protected by 42 U.S.C. §1982, which grants parties, regardless
of race, the right to lease real and personal property). Skinner v. Total Petroleum, Inc.,
859 F.2d 1439, 1446-47 (10™ Cir. 1988) (white manager who was fired after refusing to _-
dischargé an African-American employeé and after he stated his intention to support the |
employee’s EEOC claim protected under 42 U.S.C. § 1981, which preserves the rights of
parties to make and enforce contracts without regard to race); Wilkerson v. Standard
Knitting Mills, Inc., 1989 Tenn. App. LEXIS 666, 115 Lab. Cas. (CCH) P 56,274 (1989)
(employer’s order to company nurse to help evade its statutory obligations constituted a
“device” under the Tennessee Workers Compensation Statute, TCA § 50-6—1.14, which
prohibits any “device” which might operate to reliéve employers of their obligations
“created by this chapter”). | |

Contrast these statutory interpretation céses with the common law cases
cited in Defendant’s Brief pp. 32-33, and with another case refusing to extend the
common law causé of action to non-injured employees who assist others in filing for
workers’ compensation: Taylor v. Louisiana Pacific Corp., 1998 U.S. App. LEXIS 29533

(9™ Cir. 1998) (although Nevada has adopted the public policy wrongful discharge claim
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Montana

New Jersey

Ohio

Oklahoma

Oregon

South Dakota

“Tennessee

Texas

Lueck v. United Parcel Service, 258 Mont. 2; 851 P.2d 1041 (1993)
(allowing a cause of action based on MONT. CODE ANN. § 39-71-317,
which prohibits termination).

Lally v. Copygraphics, 85 N.J. 668; 428 A.2d 1317 (1981) (allowing a
cause of action based on N.J. Stat. Ann. § 34:15-39.1, which prohibits
retaliation).

Wilson v. Riverside Hospital, 18 Ohio St. 3d 8; 479 N.E.2d 275 (1985)
(allowing a cause of action based on OHIO REV. CODE ANN. § 4123.90,
which prohibits discharge, demotion, reassignment or any punitive
action).

Bishop v. Hale-Halsell Company, Inc., 1990 OK 95; 800 P.2d 232
(1990) (allowing a cause of action based on OKLA. STAT. tit. 85 § 5,
which prohibits discharge).

Brown v. Transcon Lines et al., 284 Ore. 597; 588 P.2d 1087 (1978)
(allowing a cause of action based on OR. REV. STAT. § 659A4.043, which
prohibits discharge, discrimination or refusal to hire).

Niesent v. Homestake Mining Company of California, 505 N.W.2d 781
(S.D. 1993) (allowing a cause of action based on S.D. CODIFIED LAWS §
62-3-18, which provides that “No contract or agreement, express or
implied, no rule, regulation, or other device, shall in any manner operate
to relieve any employer in whole or in part of any obligation created by
this title except as herein provided”). :

Clanton v. Cain-Sloan Company, 677 S.W.2d 441 (1984) (“In this
regard, we agree with Frampton that a retaliatory discharge constitutes a

‘device under § 50-6-114) (allowing a cause of action based on TENN.

CODE ANN. § 50-6-114, which provides that “No contract or agreement,
written or implied or rule, regulation or other device, shall in any
manner operate to relieve any employer, in whole or in part, of any
obligation”).

Texas Steel Company v. Edward Douglas, 533 S.W.2d 111 (1976)
(allowing a cause of action based on TEX. LAB. CODE § 451.001, which
prohibits discharge or discrimination in any manner).

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Tab C

~

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors. -



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



	Brigham Young University Law School
	BYU Law Digital Commons
	2005

	Marilyn Touchard, Thomas Ammons, Felix Barela, oscar Garcia, Dennis Nelson, Wade Peterson, Frank Ross, and Heidi Scott v. La-Z-Boy Inc : Reply Brief
	Utah Supreme Court
	Recommended Citation


	tmp.1530052713.pdf.ZTqBj

