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IN THE UTAH COURT OF APPEALS

STATE OF UTAH, :
Plaintiff/Appellee, :
Case No. 20000044-CA
V. :
JOSE MARIO JIMINEZ, : Priority No. 2
Defendant/Appellant. :

BRIEF OF APPELLEE

JURISDICTION AND NATURE OF PROCEEDINGS

This is an appeal from convictions for one count of manslaughter, a second degree
felony, and two counts of attempted manslaughter, each third degree felonies. This Court
has jurisdiction pursuant to Utah Code Ann. § 78-2a-3(2)(e) (1996).

ISSUES ON APPEAL AND STANDARDS OF REVIEW

L Did the trial court abuse its discretion in denying defendant’s mid-trial motion for

mistrial where the incidents of alleged prosecutorial misconduct were four isolated

questions spread out over the course of a four-day trial?

“On appeal from the denial of a motion for mistrial based on prosecutorial
misconduct, because the trial court is in the best position to determine an alleged error’s
impact on the proceedings, we will not reverse the trial court’s ruling absent an abuse of

discretion.” State v. Hay, 859 P.2d 1, 6 (Utah 1993); see also State v. Wright, 893 P.2d

1113, 1118 (Utah App. 1995). “‘Unless a review of the record shows that the court’s



decision is plainly wrong in that the incident so likely influenced the jury that the
defendant cannot be said to have had a fair trial, [this Court] will not find that the court’s
decision was an abuse of discretion.’” State v. Harmon, 956 P.2d 262, 274-75 (Utah
1998) (quoting State v. Robertson, 932 P.2d 1219, 1231 (Utah 1997))
II.  Dad the trnal court abuse its discretion in denying defendant’s motion for
mistrial at the end of closing argument where the prosecutor’s comments in
closing did not undermine defendant’s right not to be tried in prison clothes
but, rather, addressed only the evidence before the jury and the inferences
concerning defendant’s credibility arising therefrom?
The same standard of review applies to this issue as applies to Issue .
III.  Should defendant receive a new trial based on the cumulative error doctrine
where defendant has not demonstrated that any of the alleged errors
collectively deprived him of a fair trial?
A court will reverse a conviction under the cumulative error doctrine “only if the

cumulative effect of the several errors undermines . . . confidence that a fair trial was

had.” State v. Dunn, 850 P.2d 1201, 1229 (Utah 1993) (citations omitted).

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
No constitutional provisions, statutes, or rules determine this appeal.

STATEMENT OF THE CASE
On July 29, 1998, defendant was charged by amended information with one count
of criminal homicide, a first degree felony; with two counts of attempted criminal
homicide, also first degree felonies; and with firearm enhancements, all in connection

with a shooting at a local 7-Eleven store (R. 4-7, 12-14). Before trial, defendant filed

2



several motions in limine, including one requesting the exclusion of prior crimes evidence
(R. 151-56, 193-94, 339, 343:168-75). The trial court accepted the parties’ stipulation
that the State would not address defendant’s prior convictions except to rebut any
character evidence offered by defendant (R. 339:20, 343:172-75).

At trial, defendant made two motions for mistrial based on prosecutorial
misconduct. The trial court denied both motions (R. 344:455-76; R. 345:708-11).

After a four-day trial, defendant was convicted by jury of one count of
manslaughter and two counts of attempted manslaughter (R. 282-87). The jury also found
that defendant had used a firearm in each of those crimes (/d.).

Defendant was sentenced to one to fifteen years and a consecutive firearm
enhancement term on the manslaughter count, and to zero to five years and a consecutive
firearm enhancement term on each of the attempted manslaughter counts (R. 308-16).
The trial court ordered that defendant’s manslaughter term run consecutive to his
concurrent attempted manslaughter terms (/d.).

Defendant timely appealed (R. 321).

STATEMENT OF THE FACTS

On October 20, 1996, defendant opened fire on three unarmed men in a 7-Eleven

parking lot. Two of the men were able to shelter themselves from harm. The third was

killed when defendant fired two bullets at point blank range into his chest as he sat in a



parked car. The shooting and killing were recorded by the store’s security camera (St.
Exh. 1).

On October 20, 1996, Henry David Miera went out with his girlfriend, Daphne
Sanchez, and friends Manuel Rios and Anthony Montoya to a bar named Shooters (R.
343:226-27, 271-72; St. Exh. 6 at 1; Def. Exh. 3A at 3). After drinking and dancing, the
foursome left the bar, stopped for more beer, and took Ms. Sanchez home (/d.). The three
men then stopped at a 7-Eleven so that Rios could use the restroom (/d.). Miera was in
the driver’s seat; Montoya was on the passenger side (R. 343:232; St. Exh. 6 at 1-2).
Rios, a former boxer who weighed about 330 pounds, went into the store (R. 343:233; St.
Exh. 1). It was about 1:22 a.m. (/d.).

Rios was still in the store when a black car pulled in next to Miera’s white one (R.
343:233; St. Exh. 1). Defendant’s wife got out of the passenger’s side of the black car
and went into the store to use the restroom (R. 344: 434-35, 442; St. Exh. 1). Defendant
got out of the driver’s side and, after retrieving his gun from under his seat and sticking it
in the front of his pants, approached the white car (R. 343:232-42; R. 344:562, 570; St.
Exh. 1). Defendant asked Montoya and Miera whether they had a problem, i.e., whether
they “want[ed] to fight or something” (R. 343:244; St. Exh. 1; St. Exh. 6 at 3).

Rios, hearing the confrontation, quickly left the store and asked defendant whether
he had a problem (R. 343:234-35, 245, 247; R. 344:562; St. Exh. 1; Def. Exh. 3A at 6).

Montoya, who was slightly smaller than Rios, got out of the car and joined Rios (R.



343:235, 246; St. Exh. 1). Miera, however, remained in the car, “just sitting” there,
saying nothing (R. 343:235; St. Exh. 1).

Despite the fact that defendant was much smaller than Rios and Montoya, he
showed no sign of backing down when they approached him (R. 343:245-46; St. Exh. 1;
Def. Exh. 3A at 4). Instead, defendant reached for the gun in the front of his pants (R.
343:236-37,277). Inresponse, Rios punched defendant and then turned immediately and
ran to the other side of the white car, “just duckin’” (R. 343:236-37; St. Exh. 1; St. Exh. 6
at 5; Def. Exh. 3A at 5-7). Montoya followed Rios as defendant fell backwards to the
ground (R. 344:438; St. Exh. 1). Miera opened his car door but then quickly shut it again
because defendant, though still on the ground, had opened fire (R. 344:438-39, 501, 546-
47; St. Exh. 1; St. Exh. 6 at 3-5, 7; Def. Exh. 3A at §).

As defendant got up from the ground, he shot into the driver’s side of the car and
killed Miera (R. 343:237-38, 298, 301; St. Exh. 1; St. Exh. 6 at 5). One of the shots went
through Miera’s rib, lung, and heart (R. 343:295-96). The second shot hit Miera’s
diaphragm, spleen, aorta, liver, and lung (/d.). Defendant then moved in front of the car
and, after apparently clearing a gun jam, continued firing on Rios and Montoya (R.
343:237-38; R: 344:548; St. Exh. 1; Def. Exh. 3A at 5).

During the shooting, defendant’s wife took cover behind a 7-Eleven door (R.

344:443; St. Exh. 1). Defendant then signaled to her to get back into their car (R.



343:238; R. 344:440; St. Exh. 1). As defendant drove away, Rios and Montoya threw
beer bottles and firewood at defendant’s car (R. 343:238; R. 344:440).

After realizing that Miera had been shot, Rios and Montoya pulled him out of the
car and tried to revive him (St. Exh. 1; St. Exh. 6 at 10; Def. Exh.. at 9). Paramedics soon
arrived and Miera was eventually transported to the hospital by helicopter (R. 343:305,
313-14; R. 344:543; St. Exh. 1).

After the shooting, defendant parked his car in the garage of a friend, Amber
Fabela (R. 343:192, 316; R:444:448). He and his wife then went over to another friend’s
home, which turned out to be where Amber also was (R. 343:186-87). Defendant, “in
hysterics,” told them, “I just killed somebody” (R. 343:187). Defendant then fled; his
wife did not see him again for two years (R. 344:478, 591).

Police arrived at the 7-Eleven shortly after the shooting and found five slugs and
seven casings around or implanted in the white car (R. 343:308, 309, 313, 343).
Although defendant later claimed Miera had a gun, no gun was found at the scene (R.
343:219, 233, 309-10, 315; St. Exh. 6 at 8). Rios testified that if he had had a gun, he
would have used it (R. 343:238).

Additional facts. Additional facts will be included in the relevant portions of the

argument section of this brief.



SUMMARY OF THE ARGUMENT
Defendant’s claims of prosecutorial misconduct fail. None of the instances of
alleged misconduct were significant enough to call an improper matter to the jury’s
attention. Furthermore, none of the alleged misconduct, considered individually or
collectively, was so substantial and prejudicial as to warrant a new trial.
ARGUMENT
L. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN
DENYING DEFENDANT’S MID-TRIAL MOTION FOR MISTRIAL
WHERE NONE OF THE PROSECUTOR'’S QUESTIONS ROSE TO
THE LEVEL OF PROSECUTORIAL MISCONDUCT
Defendant claims that four questions asked by the prosecutor over the course of a
four-day were so prejudicial to his case that the trial court abused its discretion in denying
his mid-trial motion for mistrial. See Aplt. Br. at 10-34. However, none of the alleged
errors were sufficiently substantial or prejudicial to warrant a new trial.
A. Defendant’s claim that the State committed prosecutorial
misconduct by blatantly violating the trial court’s pre-
trial order fails on the merits where it made no reference
to defendant’s prior bad acts during its case-in-chief.
Defendant claims that the State committed prosecutorial misconduct by
“interject[ing] . . . improper, offensive information . . . [i]n blatant disregard” for the trial
court’s pre-trial ruling on his motion in limine. Aplt. Br. at 20. Defendant’s claim fails,

however, because the State did not violate the court’s order at tnal.

On April 23, 1999, defendant filed a Motion in Limine to Suppress Evidence of



Prior Convictions, requesting that evidence of prior offenses be excluded under rules 402,
403, and 609, Utah Rules of Evidence (R. 151-52, 155-56). Twice before trial, the State
stipulated that it would not elicit any evidence concerning defendant’s prior convictions
or bad acts in its case-in-chief (R. 339:20; R. 343:173-75; Addendum A). However, both
times, the State reserved the right to present such evidence if defendant “is going to bring
in his character for being a peaceable person in the furtherance of a self-defense claim”
(R. 193-94; R. 339:20; R. 343:169, 173-75; Add. A). Defendant accepted the stipulation
(R. 339:20; Add. A). The court then ruled that it would take the State’s motion under
advisement, noting that if, in presenting his case, “Mr. Jiminez has placed his character at
issue, ... clearly the State would be entitled to rebut” (R. 343:175; Add. A)."

Consistent with its prior stipulation and the trial court’s pre-trial order, the State
presented no evidence concerning defendant’s prior convictions in its case-in-chief (R.
343:182-349). The State did not, therefore, violate the trial court’s pre-trial order.

B. The impact on the jury in a four-day trial from four

allegedly improper questions posed by the prosecutor,
three of which went unanswered after objection, was not
so substantial and prejudicial as to constitute
prosecutorial misconduct requiring a new trial.

Defendant claims that the prosecutor “circumvented evidentiary rules . . . on four

separate occasions in order to get information in front of the jury that it was not allowed

'In the record, defendant’s last name appears both as Jiminez and Jimenez. In this
brief, the State will use the spelling, “Jiminez.”

8



to consider.” Aplt. Br. 10, 12. Defendant asserts that the prosecutor’s misconduct “was
particularly contemptuous in this case” because, “in a deliberate fashion, the prosecutor
interjected the improper, offensive information in an effort to influence and inflame the
jury ... [i]n blatant disregard of the rules.” Aplt. Br. at 20.

In support of his claim, defendant identifies four questions asked by the prosecutor
in cross examination during the second and third days of a four-day trial. See Aplt. Br. at
13-18. Specifically, defendant challenges one question directed at defendant concerning
his use of aliases; one question directed at his wife concerning whether she knew it was
illegal for defendant to carry a concealed weapon; one question directed at his wife
concerning whether she assisted that night in concealing defendant; and one question
directed at his medical expert concerning other violence to which defendant may have
been exposed in the past. See Aplt. Br. at 13-18.

However, to succeed on his claim of prosecutorial misconduct, defendant must
show both that the prosecutor called to the jury’s attention a matter it would not be
justified in considering in reaching its verdict, and that, under the circumstances of this
particular case, the prosecutor’s comments were so substantial and prejudicial that there is
a reasonable likelihood that, absent the comments, the result of the trial would have been
more favorable to defendant. See State v. Kohl, 2000 UT 35, 17, 999 P.2d 7; State v.
Pearson, 943 P.2d 1347, 1352-53 (Utah 1997); State v. Basta, 966 P.2d 260, 268 (Utah

App. 1998). Defendant has not done so here. Notwithstanding the emotionally-charged



language in defendant’s brief, none of the prosecutor’s questions constituted prosecutorial
misconduct warranting a new trial under this test.
1. Proceedings below.

Defendant’s use of aliases. Defendant was the first person to testify for the
defense (R. 343:363). He did so in order to lay foundation for subsequent expert
testimony concerning the effects of prior head trauma on how defendant would likely
respond to being punched by Rios at the 7-Eleven (R. 343:349, 363-69).

In laying the necessary foundation, defendant explained that he had been robbed
and attacked with clubs by three or four different people in 1994 (R. 343:371; Addendum
B). The medical records produced from the attack, however, were in the name of Antonio
Sanchez (R. 343:366; Add. B). Defendant explained that he had used an alias to procure
medical treatment “[b]ecause I didn’t have money to pay the bills” (R. 343:366; Add. B).

On cross-examination, the prosecutor asked: “These aren’t the only other false

names that you’ve used, are they?” (R. 343:369; Add. B). Before defendant could
answer, his counsel objected and requested an unrecorded side-bar conference (/d.).
Upon completion of the side-bar, the prosecutor did not renew his question concerning
aliases (R. 343:369; Add. B). The prc'>secutor moved on to a different subject and did not
revisit the issue at any time during the remaining two days of trial (R. 343:369; Add. B).

Defendant’s violent history. Robert Keith Rothfeder, defendant’s medical expert,

testified that, because of the 1994 trauma, defendant would likely react more vigorously
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to the 7-Eleven incident than would one who had suffered no prior head trauma (R.
344:382, 398-99).

On cross-examination, the prosecutor asked if defendant had given Rothfeder “any
other history of violence that he has had” (R. 344:403; Addendum C). Defendant
objected to the question and an off-the-record side-bar was held (/d.). After the trial court
overruled defendant’s objection, the prosecutor reworded his question to address “other
history of violence that [defendant’s] been involved in” (/d.). Rothfeder indicated that he
had asked defendant about any other history of serious trauma and that defendant had
indicated there was none (R. 344:404; Add. C). After Rothfeder’s response, the
prosecutor did not revisit the issue of defendant’s violent history again throughout the
remainder of the trial.

Defendant’s illegal possession of a concealed weapon. Defendant’s wife was the
next witness called (R. 344:430). She testified that, on the night of the shooting, she and
her husband had gone to Mi Mexico (R. 344:433). She explained that they didn’t get a
chance to go out much with a nine-month-old child, and that, on that night, they stayed at
the club for about four hours (R. 344:433). She testified that she did not see her husband
with a gun until after he had been punched by Rios (R. 344:444).

On cross-examination, the prosecutor asked: “Did you know that the concealed
weapon under that circumstance would be a crime in and of itself?” (R. 344:444;

Addendum D). Before Ms. Jiminez could answer, defense counsel objected and
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requested an unrecorded side-bar (/d.). The trial court then sustained defendant’s
objection on the record but declined defendant’s request for a curative instruction (R.
344:445; Add. D). Defendant never placed on the record either the basis for his objection
or the substance of the instruction he apparently requested.

The prosecutor revisited the subject matter of its question only in response to
defendant’s closing argument (R. 345:694; Add. D). In rebuttal, the prosecutor argued
that the important question was not whether, as defendant had argued, defendant had a
constitutional right to possess a firearm or not, but, rather, whether possession of the
firearm at that particular time was probative of defendant’s state of mind when he
approached the white car (R. 345:694-95; Add. D).2

Defendant’s flight. Also during cross-examination of Ms. Jiminez, the prosecutor
asked whether she had participated in concealing defendant from the police after the
shooting (R. 344:450; Addendum E). Defendant objected and outside the presence of the

jury, the court explained that an answer to that question could be self-incriminating (R.
344:451; Add. E). Defendant stated: “If the question is what did she observe, I think

that’s a proper question” (R. 344:453; Add. E).

’In denying defendant’s motion for a mistrial at the close of argument, the court
ruled that, although arguing propensity to violate the law is a touchy area, the State could
properly argue that defendant’s possession of the concealed gun went to defendant’s state
of mind at the time of the confrontation and supported the inference that defendant was
the aggressor (R. 345:708-10; Add. D). Defendant has not challenged this portion
of the State’s closing argument on appeal.
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When the jury returned, the court stated: “I’ll sustain the objection that was made
earlier by defense counsel and ask [the State] to move to a new line of questioning” (R.
344:477; Add. E). The prosecutor then questioned Ms. Jiminez regarding whether she
observed defendant concealing himself to avoid arrest after the shooting (R. 344:477,
Add. E).

Defendant moves for mistrial. During a break in Ms. Jiminez’s testimony,
defendant moved for a mistrial (R. 344:455; Addendum F). Defendant argued that the
State committed prosecutorial misconduct when it asked defendant whether he had used
aliases other than Antonio Sanchez, when it asked defendant’s medical expert whether he
was aware of any other prior violence with which defendant had been involved other than
the alleged 1994 incident; and when it alluded to uncharged 404(b) evidence during its
questioning of defendant’s wife (R. 344:456-57, 463; Add. F).

Defendant argued that the State’s question about defendant’s use of other aliases
was improper innuendo because it was not supported by admissible evidence (R. 344:457;
Add. F). Defendant challenged the State’s question to his medical expert on the same
basis (R. 344:463; Add. F). In response, the State presented to court with State’s Exh. 9,
an FBI rap sheet identifying various aliases used by defendant, as well as prior violent
criminal acts committed by him (R. 344:459-60; State’s Exh. 9; Add. F). The State also
argued that it “had the right to inquire about the basis for [the doctor’s] opinion” (R.

344:460; Add. F).
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Defendant challenged the State’s reference to defendant’s illegally carrying a
concealed weapon as improper because the State had not charged defendant with that
crime (R. 344:458; Add. F). The State responded that the questions asked Ms. Jiminez
were “not improper questioning in terms of uncharged criminal conduct” because the
conduct was “part of this criminal episode. The fact that it is criminal doesn’t mean we
don’t get to inquire about it” (R. 344:460-61; Add. F). Furthermore, the evidence is
relevant to rebut defendant’s claim that the victims were the aggressors in this case (R.
344:461; Add. F).

Motion denied. Ruling on the motion, the court agreed that, although there was a
basis for it, the State’s question regarding aliases was improper because it was not
supported by admissible evidence (R. 344:469; Add. F). However, any prejudicial effect
of the question “[was] mitigated somewhat by the fact that Mr. Jiminez had admitted on
direct examination he used an alias and admitted on cross-examination he [had
previously] lied and [given] his health care provider false information” (R. 344:470; Add.
F). Thus, “the unfair harm to the defendant’s case does not, based on that problem alone,
require a mistrial” (R. 344:471; Add. F).

The court then ruled that whether defendant had brought the weapon to the store
and concealed it “may go to his state of mind” and is thus relevant “in determining
whether he or the assailants were the aggressors” (R. 344:471; Add. F). Regarding the

question concerning the illegality of a concealed weapon, “I sustained the objection” and
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no answer was given (R. 344:471-72; Add. F). Thus, “there wasn’t sufficient unfair harm
to the defendant’s case such that a mistrial would be warranted” (R. 344:472; Add. F).

Finally, regarding the questioning of defendant’s medical expert, the court held
that “[w]hether [defendant] had head injuries from any source that may have had this
concussive impact was relevant” (R. 344:472; Add. F). Furthermore, defendant’s
objection to the State’s reference to defendant’s violent behavior had been sustained (R.
344:472; Add. F). Thus, again, “there’s not enough unfair damage to Mr. Jiminez’ case
based on that question to warrant a mistrial” (R. 344:472; Add. F). The court thus denied
defendant’s motion (R. 344:470; Add. F).

Jury instructions. At the close of evidence, the jury was instructed to ignore all
evidence to which an objection was sustained and any evidence offered but not admitted
(R. 238; Instr. 6). “[Y]ou must not conjecture as to what the answer might have been or
as to the reason for the objection” (/d.).

2. Standard of Review.

“Because the trial court is in the best position to determine an alleged error’s
impact on the proceedings, [this Court] will not reverse a trial court’s denial of a mistrial
motion based on prosecutorial misconduct absent an abuse of discretion.” State v.
Harmon, 956 P.2d 262, 276 (Utah 1998); see also State v. Hay, 859 P.2d 1, 6 (Utah
1993). “‘Unless a review of the record shows that the court’s decision is plainly wrong in

that the incident so likely influenced the jury that the defendant cannot be said to have
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had a fair trial, [this Court] will not find that the court’s decision was an abuse of
discretion.”” Harmon, 956 P.2d at 274-75 (quoting State v. Robertson, 932 P.2d 1219,
1231 (Utah 1997)).
3. Under facts of this case, the four challenged

questions did not significantly call to the

jury’s attention any matter it would not be

justified in considering in reaching its

verdict.

Defendant asserts that the prosecutor’s questions improperly placed before the jury
evidence of defendant’s bad acts and criminal conduct that the jury should not have
considered in reaching its verdict. See Aplt. Br. at 19. However, defendant does not
show how any of the questions challenged on appeal necessarily raises an improper
inference that defendant himself had not already raised. Cf. State v. Brown, 998 S.W.2d
531, 547 (Mo.) (en banc) (“Unless the testimony objected to consists of clear evidence of
another crime, there is no trial court abuse of discretion in denying a mistrial.”), cert.
denied, 120 S. Ct. 431 (1999).

First, it is pure conjecture whether the jury understood the question regarding the
illegality of defendant’s carrying a concealed weapon as indicating that defendant had a
criminal past. Cf. State v. Reed, 2000 UT 68, 119, 8 P.3d 1025 (finding no prosecutorial
misconduct where “it is extremely unlikely that the jury drew the inference [defendant]

describes”). Furthermore, in the State’s final rebuttal during closing argument, the State

made clear to the jury that the illegality of defendant’s conduct in having the gun was
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irrelevant (R. 345:694). Thus, the State essentially argued that this was not a matter
which the jury would be justified in considering in reaching its verdict. See Kohl, 2000
UT 35 at {17, Pearson, 943 P.2d at 1352-53; Basta, 966 P.2d at 268.°

Second, “[t]he use of an alias does not constitute clear evidence associating
defendant with other crimes.” Brown, 998 S.W.2d at 547. Thus, the State’s reference
alone would not have necessarily placed such evidence before the jury. See Brown, 998
S.W.2d at 547. Moreover, defendant’s use of aliases had already been put before the jury
by his own testimony on direct that he had used an alias in 1994 to obtain free medical
services (R. 343:366). Thus, the State’s question placed no issue before the jury that
defendant had not already raised. Cf. People v. Huynh, 626 N.Y.S.2d 159, 160 (App. Div.
1995) (memorandum decision) (concluding that prosecutor could inquire further into
aliases after defendant had opened the door and placed his credibility in issue by
testifying that he used aliases because of confusion about his real name); Chase v. State,

541 P.2d 867, 870 (Okla. Crim. App. 1975) (holding that defendant opened door to

3As the trial court noted in denying defendant’s motion for mistrial after closing
argument, the State revisited the issue of whether defendant could legally possess a
weapon only in rebuttal to defendant’s claim, in his closing argument, that he had such a
right under the second amendment to the United States Constitution (R. 345:708-10). See
State v. Valdez, 513 P.2d 422, 426 (Utah 1973) (concluding no prosecutorial misconduct
where prosecutor’s remarks were “in direct reply to the theory advanced by defense
counsel in his final argument”); State v. Humphrey, 793 P.2d 918, 925 (Utah App. 1990)
(holding that prosecutor does not commit misconduct in responding to argument
defendant addressed in his closing).

17



prosecution questions concerning aliases by implying on direct examination that alias
disclosed was only alias ever used).

Third, the question to the expert concerning “any other history of violence that
[defendant] has had” could just as easily have been understood to ask to whether
defendant had been a victim of any additional violence as whether he had been a
perpetrator. In fact, the expert’s response to the State’s reworded question made clear
that the relevant issue was whether defendant had experienced additional head trauma in
the past under any circumstances (R. 344:404).

Finally, there is no evidence that Ms. Jiminez had asserted her right against self-
incrimination. However, even assuming arguendo that it was error to ask Ms. Jiminez
whether she helped defendant conceal himself because the answer may have incriminated
her, the issue of defendant’s concealment itself was properly before the jury as evidence
of defendant’s consciousness of guilt. See State v. Holgate, 2000 UT 74, 423 & n.6, 10
P.3d 346 (noting that evidence of flight is admissible as probative of consciousness of
guilt); State v. Franklin, 735 P.2d 34, 39 (Utah 1987) (same); Eliott v. State, 27 S.W.3d
432 (Ark. 2000) (“When evidence of a prior crime reflects a consciousness of guilt, it is

independently relevant and admissible under Rule 4040(b).”); Davis v. State, 722 So. 2d
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143, 145 9 6 (Miss. 1998) (same); State v. Berosik, 988 P.2d 775, 780 927 (Mont. 1999)
(same); United States v. Robinson, 161 F.3d 463, 467 (7" Cir. 1998) (same).*

Thus, none of the four questions challenged on appeal sufficiently called to the
jury’s attention matters which it would not be justified in considering in reaching its
verdict as to constitute prosecutorial misconduct.

4. None of the allegedly improper questions
were so substantial and prejudicial that there
is a reasonable likelihood that, absent the
questions, defendant would have been
acquitted

Defendant asserts that the State’s questions “presented the jury with an opportunity
to assume that Jimenez was a bad person and was probably guilty of the crimes at issue
because he was violent or had committed other crimes, or that Jimenez had something to
hide about his past.” Aplt. Br. at 21-22. He then claims that he was prejudiced by the
questions because they “may have added critical weight to the prosecutor’s case” in a case
that “came down to the word of the defense against the word of the state’s witnesses”

where the evidence presented by defendant “would have absolved Jimenez of the crimes.”

Aplt. Br. at 22, 25-26. However, defendant’s claim fails where the prosecutor’s questions

. *Despite defendant’s suggestion on appeal that the trial court sustained defendant’s
objection to questions concerning defendant’s concealment as “criminal conduct . . . that
had not been charged in this matter,” Aplt. Br. at 17-18, in fact, the court only sustained
the objection to the question concerning his wife’s participation in the concealment (R.
344:454,477). As defendant’s trial counsel acknowledged, defendant’s wife could
properly testify as to what she observed concerning defendant’s concealment (R. 344:453
(“If the question is what did she observe, I think that’s a proper question.”)).
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were not obviously improper, where they were isolated questions occurring over the
course of a four-day trial, and where the evidence against defendant was substantial.

In determining whether a statement constitutes prosecutorial misconduct, “‘the
statement must be viewed in light of the totality of the evidence presented at trial.”” State
v. Wright, 893 P.2d 1113, 1118 (Utah App. 1995) (quoting State v. Cummins, 839 P.2d
848, 852 (Utah App. 1992)). A jury’s verdict must be upheld if “a review of the entire
record does not indicate, absent the improper question, there was a reasonable likelihood
defendant would have been found not guilty.” State v. Peterson, 560 P.2d 1387, 1390
(Utah 1977); see also State v. Harrison, 805 P.2d 769, 787 (Utah App. 1991) (holding
that question is, “[s]pecifically, would the jury have been more likely to acquit
[defendant] . . . on his self-defense claim, if the improper comment had not been made?”).

Factors relevant to that determination include the frequency with which the
statements are made, the strength of the State’s case, the plausibility of defendant’s
exculpatory explanation, and whether the jury was instructed concerning the statements.
See, e.g., Harmon, 956 P.2d at 274; State v. Wiswell, 639 P.2d 146, 147 (Utah 1981);
State v. Morrison, 937 P.2d 1293, 1297 (Utah App. 1997); State v. Palmer, 860 P.2d 339,
345 (Utah App. 1993).

The questions, even if improper, were isolated. Here, defendant challenges four
different questions asked on the second and third day of a four-day trial in which fourteen

witnesses were called.
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One of the questions challenged, and the only one to which the State actually
received an answer, was relevant to determine the extent of the expert’s knowledge of
defendant and the basis of the expert’s opinion. See, e.g., Storey v. State, 552 N.E.2d
477, 482 (Ind. 1990) (holding State may “attempt[] to refute the opinion of the
defendant’s [medical expert] by attacking the information upon which it was based”);
State v. Thompson, 985 S.W.2d 779, 786-87 (Mo. 1999) (en banc).

The other three questions were never even answered; rather, in those instances, the
jury heard defendant object, observed counsel and the court in an off-the-record side-bar,
and then saw the State drop its prior question and move on to a new subject (R. 343:369
(question concerning use of alias; no indication on the record that objection sustained);
344:444-45 (question concerning defendant’s illegal possession of concealed weapon;
objection sustained on the record); R. 344:477 (question concerning wife’s assisting to
conceal defendant; objection sustained on the record)).

Moreover, the State made no further reference to the subject matter of any of the
four questions during the remainder of the trial, except briefly in response to defendant’s
closing argument. See Harmon, 956 P.2d at 274 (holding no prejudice where single
statement, made in the course of a long trial, was not relied upon or referred to again by
the prosecutor); State v. Byrd, 937 P.2d 532, 536 (Utah App. 1997) (holding frequency of
comment is relevant in determining prejudice); Morrison, 937 P.2d at 1297 (same).

This is not a case, then, in which the State made repeated attempts to inflame or
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place improper evidence before the jury. Thus, the cases relied upon by defendant are
distinguishable. See State v. Emmett, 839 P.2d 781, 786-87 (Utah 1992) (finding
misconduct where prosecutor made repeated attempts to have defendant admit he had
rehearsed testimony with counsel); State v. Troy, 688 P.2d 483, 486 (Utah 1984) (finding
misconduct where prosecutor made repeated references to defendant’s use of aliases and
prior bad acts); Morrison, 937 P.2d at 1297 (finding misconduct where prosecutor’s
comments not isolated); Palmer, 860 P.2d at 345 (finding misconduct where prosecutor’s
improper statements were pervasive); State v. Bain, 575 P.2d 919, 922 (Mont. 1978)
(finding misconduct where prosecutor has made repeated attempts to offer evidence
previously ruled inadmissible);

“It is conceivable that under some circumstances the asking of improper questions
might by suggestion or innuendo have the effect the defendant contends. Yet if our rules
were based on such an assumption, there would be little need or incentive for the trial
court to rule correctly on objections.” State v. Hodges, 30 Utah 2d 367, 517 P.2d 1322,
1324 (Utah 1974). Thus, prejudice is rarely established where, “as the record stands,
there is nothing but an improper question which remains wholly unanswered.” Requa v.
Daly-Judge Mining Co., 46 Utah 92, 148 P. 448, 451 (Utah 1915). Cf Harmon, 956 P.2d
at 274; Byrd, 937 P.2d at 536; Morrison, 937 P.2d at 1297.

Evidence against defendant was substantial and corroborated. Furthermore,

despite defendant’s claim otherwise, see Aplt. Br. at 25-26, this case did not come down
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to the word of the defense against the word of the state’s witnesses.

The State’s evidence was substantial. It established that Rios and his friends were
unarmed when they stopped at the 7-Eleven on October 20 to let Rios use the restroom.
Defendant pulled in shortly thereafter, retrieved his gun from under his seat, and
confronted Miera and Montoya, who were still in the car. Although much smaller than
either Rios or Montoya, defendant did not retreat from them but, rather, reached for his
gun. In response, Rios punched defendant in the face and immediately turned and ran.
Montoya followed. Defendant began shooting at them while he was still on the ground.
Once back standing, he fired two shots into Miera’s chest and then resumed shooting at
Rios and Montoya. He fired seven shots in all before calling his wife and leaving the
scene. He then hid his car in a friend’s garage, admitted to friends that he had killed
someone, and fled the State.

Although the majority of this evidence came from two eye-witnesses, Rios and
Montoya, their testimony was corroborated not only by the video taken by the 7-Eleven
surveillance camera and the State’s other witnesses, but also by two defense witnesses,
John Moyes and Ron Edwards, as well as defendant himself. See Harmon, 956 P.2d at
274; Wiswell, 639 P.2d at 147; Morrison, 937 P.2d at 1297; Palmer, 860 P.2d at 345 (all
noting that prejudice more likely where case depends primarily on resolution of

conflicting evidence consisting of uncorroborated testimony).
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Defendant’s exculpatory explanations were weak. Defendant’s defense at trial
was a mix of self-defense and a sort of momentary lack of control due to prior head
trauma suffered in 1994. Neither of these defenses was strong.

First, defendant immediately raised questions concerning his credibility when he
began his defense by admitting that he had previously used an alias and lied to medical
providers to get out of paying for --- i.e., to steal---medical services.

Second, defendant testified that he carried a gun because he was afraid and wanted
to protect himself and his wife (R. 344:568, 570). This testimony was incredible for
several reasons. Defendant did not carry a gun after he was allegedly viciously attacked
in 1994 (R. 344:568). Furthermore, he could not explain the source of his fear in 1996
(R. 344:568). Finally, defendant fled the State after the shooting, leaving his wife
essentially unprotected (R. 344:478, 590-91).

Third, defendant claimed that he did not initiate the confrontation with Rios and
his friends (R. 344:560-62). However, he also testified that he specifically put the gun
into his pants when he arrived at the 7-Eleven; and that he went over to the white car
because he heard murmurs and, although he could not understand what was being said, he
knew that he was being insulted (R. 344:560-61, 570-71).

Fourth, defendant claimed that he only pulled his gun and started shooting after

having seen Miera with a gun (R. 344:563). However, Rios testified that he and his
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friends were unarmed that night and Detective Mark R. Chidester testified that no gun
was found at the scene (R. 343:219, 233, 309-10, 315; R. 344:563).°

Fifth, defendant claimed that he shot at Miera and the others only because he
wanted them to leave him alone (R. 344:440, 565). However, defendant fired seven shots
that night at people who were unarmed (R. 343:308-09, 313, 343). Furthermore, Rios and
Montoya were running away from defendant when he shot at them, and defendant
returned to the driver’s side of the white car in order to shoot Miera point blank when
Miera had never even threatened him (R. 343:235-38; R. 344:438, 548). Cf. Harrison,
805 P.2d at 787 (holding that rejection of defendant’s claim of self-defense did not
indicate prejudice where jury “had ample reason to reject the assertion that [the victim]
had been armed, quite apart from any impact the prosecutor’s comment may have had”).

Finally, in support of his “temporary loss of control” defense, defendant’s own
medical expert testified that, despite any head trauma suffered in the past, defendant
would nonetheless have understood that night that he was shooting at people and that he
could possibly kill them (R. 344:411, 413). According to the expert, Defendant just

wouldn’t know whether he was shooting out of revenge, defense, or anger (R. 344:424).

*Defendant claims the reason for this was because the police officers’ investigation
was deficient. See Aplt. Br. at 25. However, defendant called two witnesses on this
issue. One testified that the scene would have been substantially contaminated by the
presence of a medical helicopter and personnel attempting to save Miera’s life, that
saving his life took precedence over preservation of the crime scene, and that the officer’s
recovery of five out of seven projectiles and seven out of seven casings was “pretty good”
under the circumstances and would constitute “a good search” (R:344:541-45, 552).
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Jury instructions mitigated any potential prejudice. Finally, the jury was
instructed to ignore all evidence to which an objection was sustained and all evidence
offered but not admitted (R. 238: Instr. 6). See State v. Kohl, 2000 UT 35, 924, 999 P.2d
7 (holding that defendant must show comment was so prejudicial “as to defeat the
mitigating effect of the court’s . . . curative instructions”). Defendant concedes that he
did not always ensure that the trial court’s rulings on objections were on the record. See
Aplt. Br. at 27. However, as to the three questions to which objections were sustained
(whether immediately or subsequently), the jury heard defendant object, observed counsel
and the court in an off-the-record side-bar, and then saw the State drop its prior question
and move on to a new subject (R. 343:369 (question concerning use of alias; no indication
on the record that objection sustained); 344:444-45 (question concerning defendant’s
illegal possession of concealed weapon; objection sustained on the record); R. 344:477
(question concerning wife’s assisting to conceal defendant; objection sustained on the
record)). It is reasonable to assume that the jury understood, based on how defendant’s
objections were handled, that the court had in fact sustained them. The jury’s verdicts,
acquitting defendant of the greater offenses of murder and attempted murder and finding
him guilty only of manslaughter and attempted manslaughter, indicate that it heeded that
instruction. Cf. State v. Speer, 750 P.2d 186, 189-90 (Utah 1988) (holding “fact that the

jury acquitted defendant of two of the four charges indicates that the verdict was a result
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of a reasoned application of the law, rather than prejudice engendered by the improper
evidence.”).

Conclusion. To succeed on a claim of prosecutorial misconduct, “the ‘mere
possibility’ of a different outcome occurring without the [misconduct] is not enough;
instead, ‘the likelihood of a different outcome must be sufficiently high to undermine
confidence in the verdict.”” State v. Thomas, 1999 UT 2, 926, 974 P.2d 269. Here, “a
review of the entire record does not indicate, absent the [allegedly] improper question(s],
there is a reasonable likelihood defendant would have been found not guilty.” Peterson,
560 P.2d at 1390; see also Harrison, 805 P.2d at 787.

II. BECAUSE THE STATE COULD PROPERLY COMPARE

DEFENDANT’S APPEARANCE AND DEMEANOR AT TRIAL TO

HIS APPEARANCE AND DEMEANOR AT THE TIME OF THE

SHOOTING, THE STATE’S COMPARISON IN CLOSING

ARGUMENT WAS NOT PROSECUTORIAL MISCONDUCT

Defendant claims that, during closing argument, the State violated defendant’s
right to be tried in the “garb of innocence” by comparing his appearance at trial in a suit
and tie with Rios’s appearance in prison clothes and shackles. See Aplt. Br. at 29.
However, because the State made no such comparison, but, rather, properly addressed
defendant’s credibility in light of the evidence presented, the State’s comments did not
constitute prosecutorial misconduct.

A.  Proceedings below.

Prior to the parties’ closing arguments, the court verbally instructed the jury that
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“nothing the attorneys say in argument is evidence” (R. 345:637, 639). The court also
issued a written instruction providing that the jury “should not consider as evidence any
statement of counsel made during the trial, unless such statement was made as a
stipulation conceding the existence of a fact or facts” (R. 250; Instr. 18).

The State’s closing argument consists of 26 pages of trial transcript (R. 345:642-
667). In approximately the middle of the argument, the State commented that “[t]here are
reasons to believe and not to believe witnesses” (R. 345:656; Addendum G). The State
then commented on “the credibility of the Jiminezes,” noting, for example, their
“extremely selective memory” (R. 345:657; Add. G). The State continued:

He can’t remember shooting. He can’t remember
aiming. He can’t remember clearing the jam. He can’t
remember loading the gun. He can’t remember the recoil. He
can’t remember those things that are important to him.

Also I ask you this, in terms of the defendant and
his credibility as to the events, you have had a chance to
see not only the defendant in this courtroom today and
this week with how he presents himself, with how he
packages himself in appearance and dress and haircut and
glasses and demeanor, in temper or lack thereof, you have
seen him in every one of those aspects on [the 7-Eleven
surveillance tape recorded] October 20", 1996. Is this an
honest packaging?

Manny Rios was here in chains. Manny Rios should
be in chains. But Manny Rios isn’t anything except what
Manny Rios is. But you have—and I recall—I want you to
recall Mr. Shapiro’s opening statement, and he was
talking about the news—the couple, not newly married
couple, but the couple, they had gotten their child a baby-
sitter and they were able to go out for this date. Just your
average couple. And on the other hand we had the
drunken rowdy trouble making boxers cruising for

28



trouble. Is either one of those portrayals [of the actors on

the night of the crime] honest now that you know the

situation? Or is it part of the packaging?
(R. 345:659-60; Add. G) (emphasis added). No further reference was made to Rios
during this part of the State’s argument. However, later in the same argument, the State
reminded the jury: “You got to view the deportment of both the defendant and his wife on
the stand” (R. 345:664; Add. G). It then asked the jury to “[w]atch the tape” and
“[r]ealize the packaging today as it is today and as it was then” (R. 345:666; Add. G).

Defendant did not object to any of the foregoing statements made during the
State’s initial closing argument. However, defendant did object several times during the
State’s rebuttal, (R. 345:688, 692, 696), and the jury was reminded “that nothing the
attorneys say is evidence,” (R. 345:689). Defendant does not challenge any of the
rebuttal statements on appeal.

After the jury was excused to deliberate, defendant moved for a mistrial, claiming,
inter alia, that the State had improperly compared Rios’s appearance in court to that of
defendant’s (R. 345:701; Addendum H). The Statc? argued that the State’s comments did
not compare defendant’s appearance and deportment to that of Rios, but rather compared
defendant’s appearance and deportment at the time of trial to his appearance and

deportment at the time of the crime; and defendant’s portrayal of both himself and Rios at

the time of the crime with the actual evidence of their appearance at the time of the crime.
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(R. 345:702-03; Add. H). Such comment, argued the State, was proper where defendant
took the stand and placed his credibility in issue (R. 345:702; Add. H).

In denying defendant’s motion for mistrial, the court noted that, “in opening
arguments and during Mr. Jiminez’ own testimony, the defendant attempted to present to
the jury an appearance or an image of what Mr. Jiminez was like and what his intention
was” (R. 345:709; Add. H). “It’s not inappropriate for the prosecutor to make an effort to
contradict that image” (/d.).

B. Standard of Review

As discussed above, to establish prosecutorial misconduct, defendant must
demonstrate both that the prosecutor called to the jury’s attention a matter it would not be
justified in considering in reaching its verdict, and that, under the circumstances of this
particular case, the prosecutor’s comments were so substantial and prejudicial that there is
a reasonable likelihood that, absent the comments, the result of the trial would have been
more favorable to defendant. See Kohl, 2000 UT 35 at §17; Pearson, 943 P.2d at 1352-
53; Basta, 966 P.2d at 268. “‘[T]he [challenged] statements or conduct must be viewed in
context; only by so doing can it be determined whether the prosecutor’s conduct affected
the fairness of the trial.’” State v. Baker, 963 P.2d 801, 804 (Utah App.) (quoting State v.
Hopkins, 782 P.2d 475, 480 (Utah 1989)), cert. denied, 982 P.2d 88 (Utah 1998).

However, where, as here, the trial court has already ruled on defendant’s claim,

this Court will not reverse that decision “absent an abuse of discretion.” Harmon, 956
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P.2d at 276, see also Hay, 859 P.2d at 6. An abuse of discretion exists only if “a review
of the record shows that the court’s decision is plainly wrong in that the incident so likely
influenced the jury that the defendant cannot be said to have had a fair trial.” Harmon,
956 P.2d at 274-75 (quoting Robertson, 932 P.2d at 1231).

C. Because the State may properly comment on the

credibility of a defendant who has testified on his own
behalf and because the State’s comments on defendant’s
appearance and deportment were based on the evidence
and were offered to rebut defendant’s claim that he was
an innocent victim guilty only of self-defense, the State’s
comments did not constitute prosecutorial misconduct.

Defendant asserts that the State’s comments on defendant’s appearance and
demeanor improperly referred to defendant’s right to appear at trial in the “garb of
innocence” by comparing defendant’s appearance at trial in a suit with Rios’s appearance
at trial in prison clothes. Aplt. Br. at 30 (quoting State v. Mitchell, 824 P.2d 469, 473
(Utah App. 1991)). However, the challenged statements, considered both in isolation and
context, do not support defendant’s claim.

Numerous courts have held that, once a defendant testifies at his trial, “[i]t is fair
comment for the State to point out the difference in defendant’s appearance at the time of
the incident and at the time of trial.” People v. Porrata, 613 N.E.2d 1212, 1221 (1ll. App.
1993); see also Robertson v. State, 319 N.E.2d 833, 836 (Ind. 1974) (“It is proper to show

Defendant had changed his appearance since the alleged crime.”); cf. Commonwealth v.

Frazier, 480 A.2d 276, 280 (Pa. Super 1984) (concluding that reference to defendant as
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“dressed like he’s out of Gentlemen’s Quarterly” was not improper and, even if improper,
was not prejudicial).

This principle is a natural extension of the rule generally accepted in Utah that
“‘[1]f [a defendant] takes the stand and testifies in his own defense[,] his credibility may
be impeached and his testimony assailed like that of any other witness.’” State v.
Winward, 941 P.2d 627, 634 (Utah App. 1997) (brackets in original) (quoting Brown v.
United States, 356 U.S. 148, 154-55 (1958)); see also State v. Hansen, 22 Utah 2d 63,
448 P.2d 720, 721 (Utah 1968). Thus, the State may introduce and comment on “any
testimony or evidence ‘which would tend to contradict, explain or cast doubt upon the
credibility of [a defendant’s] testimony.”” State v. Reed, 820 P.2d 479, 482 (Utah App.
1991) (brackets in ;)riginal) (quoting State v. Green, 578 P.2d 512, 514 (Utah 1978)).

Finally, “Utah law affords trial attorneys considerable latitude in closing
arguments.” Cummins, 839 P.2d at 852. “Counsel for both sides have a ‘right to discuss
fully from their standpoints the evidence and the inferences and deductions arising
therefrom.”” Id. at 842-43 (quoting State v. Parsons, 781 P.2d 1275, 1284 (Utah 1989)).
They also have the right, “during closing arguments, [to] comment on the credibility of
witnesses.” Baker, 963 P.2d at 804 (quoting Cummins, 839 P.2d at 854 n.15).

In light of these legal principles, the statements that defendant challenges on

appeal do not constitute improper comment on defendant’s right to appear at trial in a

“garb of innocence.”
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The State’s first comment was:
Also I ask you this, in terms of the defendant and his

credibility as to the events, you have had a chance to see not

only the defendant in this courtroom today and this week with

how he presents himself, with how he packages himself in

appearance and dress and haircut and glasses and demeanor,

in temper or lack thereof, you have seen him in every one of

those aspects on [the 7-Eleven surveillance tape recorded]

October 20", 1996. Is this an honest packaging?
(R. 345:659; Add. G). Clearly, the purpose of this statement was not to ask the jury to
draw certain inferences concerning defendant’s credibility based on his “garb of
innocense,” but to contrast defendant’s appearance and demeanor at the time of the
shooting with his appearance and demeanor at the time of trial. As the State reiterated
later in its argument, “Realize the packaging today as it is today and as it was then” (R.
345:666; Add. G).

“The prejudicial effect that flows from a defendant’s appearing before a jury in
identifiable prison garb is not measurable, and it is so potentially prejudicial as to create a
substantial risk of fundamental unfairmess in a criminal trial.” State v. Chess, 617 P.2d
341, 344 (Utah 1980); see also State v. Bennett, 2000 UT 34, 4; 999 P.2d 1. Thus, a
criminal defendant has the “right . . . to be tried in front of a jury in the ‘garb of
innocense,’ rather than in prison clothing.” State v. Mitchell, 824 P.2d 469, 473 (Utah
App. 1991). However, this does not mean that the State must provide defendant with an

“expensive wardrobe.” Chess, 617 P.2d at 345. Rather, it means only that, unless

defendant specifically chooses otherwise, defendant has a right to appear in “civilian
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clothing,” Kohl, 2000 UT 35 at §21,—"clean, respectable clothes, not identifiable as
peculiarly prison clothes.” Chess, 617 P.2d 345.

Defendant’s right to appear in the “garb of innocence,” then, is not a right to
appear at trial in a suit and tie. See Chess, 617 P.2d at 345. Rather, defendant only has a
right in civilian clothes. Id. He thus could have appeared at trial in clothing similar to
what he was wearing on October 20, 1996. He chose not to, opting instead to “clean up”
his appearance.

Because defendant testified at his trial, the State could properly comment on this
change. See Porrata, 613 N.E.2d at 1221; Robertson, 319.N.E.2d at 836; Frazier, 480
A.2d at 280. The State’s comment in no way detracted from defendant’s right to appear
at trial in the “garb of innocence.” It did not, as defendant suggests, imply that defendant
was incredible because he was not wearing prison clothing. Rather, it only suggested
what the jury could reasonably infer concerning defendant’s credibility based on his
changed image. See Winward, 941 P.2d at 634; Green, 578 P.2d at 514; Hansen, 448
P.2d at 721; Baker, 963 P.2d at 804; Cummins, 839 P.2d at 854 n.15; Reed, 820 P.2d at
482. The State “[has] the right to discuss ‘fully from [its] standpoint[] the evidence and
the inferences and deductions arising therefrom.”” See Cummins, 839 P.2d at 842-43
(citation omitted).

The State’s second statement was also proper.

But you have —and I recall—I want you to recall Mr.
Shapiro’s opening statement, and he was talking about the
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newly—the couple, not newly married couple, but the couple,

they had gotten their child a baby-sitter and they were able to

go out for this date. Just your average couple. And on the

other hand we had the drunken rowdy trouble making boxers

cruising for trouble.
(R. 445:659-660; Add. G). Here, the State asked the jury to consider whether defendant’s
and Rios’s appearances at the time of the shooting supported defendant’s portrayal at trial
of himself and Rios at the time of the shooting---that he was an innocent victim and Rios,
a drunken trouble-maker. “Is either one of those portrayals honest now that you know the
situation? Or is it part of the packaging?” (R. 445:660; Add. G).

Again, nothing in the State’s comment suggests that defendant should have womn
prison clothing during the trial or that he was incredible because he did not. Indeed, the
comment did not even refer to defendant’s appearance at trial. Rather the comment only
asked the jury to consider whether defendant’s appearance on the 7-Eleven surveillance
tape was consistent with his claim that he was an innocent victim acting in self-defense,
and whether Rios’s appearance on the tape was consistent with defendant’s claim that
Rios was a drunk and rowdy trouble-maker. The State was thus only discussing from its
standpoint the evidence and inferences concerning the witnesses’ credibility arising
therefrom. See Cummins, 839 P.2d at 842-43; see also Winward, 941 P.2d at 634; Green,
578 P.2d at 514; Hansen, 448 P.2d at 721; Baker, 963 P.2d at 804; Cummins, 839 P.2d at

854 n.15; Reed, 820 P.2d at 482. .

Although the State did comment on Rios’s appearance in chains in between the
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two comments discussed above (R. 345:659-60; Add. G), the Rios comment did not raise
the inference, as defendant claims, that defendant should have also appeared in chains.
Rather, the State’s comment merely asserted that Rios’s appearance in chains was
consistent with the violent criminal history he himself had testified to at trial (R. 345:656-
57). To the extent that statement related at all to the other two, it did not suggest a
comparison of Rios’s appearance at trial with defendant’s appearance at trial; rather, it
suggested only that Rios’s appearance was consistent with his testimony and that
defendant’s was not. There was nothing improper about this or the other comments. See
Winward, 941 P.2d at 634; Green, 578 P.2d at 514; Hansen, 448 P.2d at 721; Baker, 963
P.2d at 804; Cummins, 839 P.2d at 854 n.15; Reed, 820 P.2d at 482.

The larger context in which the statements were made confirms this conclusion.
See Baker, 963 P.2d at 804 (holding that appellate court must consider statement in
context). The State opened this section of its argument with the statement that “[t]here are
reasons to believe and not to believe witnesses” (R. 345:656; Add. G). The State first
discussed the evidence relative to Rios’s credibility (R. 345:656-57; Add. G). It then
moved on to discuss the credibility of the Jiminezes (R. 345:657; Add. G). It began with
their “extremely selective memory” (/d.). It next moved to issues concerning defendant’s
appearance, including the comments challenged here (R. R. 345:659-60; Add. G). It then
discussed the testimony of defendant’s medical expert and whether that testimony was

consistent with Rios’s testimony or the 7-Eleven video of the crime (R. 345:660-62; Add.
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G). In conclusion, the State asked the jury “to view the deportment of both the defendant
and his wife on the stand,” (R. 345:664; Add. G), and to “[r]ealize the packaging today as
it is today and as it was then,” (R. 345:666; Add. G).

The State’s comments on defendant’s credibility span eleven (11) pages of
transcript (Add. G). The only reference to Rios in chains is that upon which defendant
rests his misconduct claim. Neither alone or in context did that reference call on the jury
to compare Rios’s appearance in chains with defendant’s appearance in a suit.
Defendant’s assertion, then, that the State called to the jurors’ attention a matter which it
would not be justified in considering in reaching a verdict, fails.

Moreover, even if a juror were able to discern in the prosecutor’s statements the
implication that defendant now sees there, defendant has not shown that the effect of the
comment was so substantial and prejudicial as to require a new trial. First, although
defendant’s trial counsel immediately objected to several comments during the State’s
rebuttal argument (R. 345:688, 692, 696), it did not do so to the Rios comment (R.
345:659-60). Thus, trial counsel did not initially find the phrase objectionable or
understand the comment to be anything other than fair comment on witnesses’ credibility.
Second, it is extremely unlikely that the jury would have understood the comment as
asking it to compare Rios’s appearance in chains with defendant’s appearance in a suit.
See, e.g., Reed, 2000 UT 68 at §19 (finding no prosecutorial misconduct where “it is

extremely unlikely that the jury drew the inference [defendant] describes”).
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Third, the comment was the only one like it in 26 pages of closing argument. See
Harmon, 956 P.2d at 274 (Utah 1998) (holding no prejudice where single statement,
made in the course of a long trial, was not relied upon or referred to again by the
prosecutor); Byrd, 937 P.2d at 536 ((holding that frequency of comment is relevant in
determining prejudice); Morrison, 937 P.2d at 1297 (same). Finally, as discussed above,
see pp. 23-22 supra, the evidence supporting the jury’s verdicts in this case was
substantial. Cf. State v. Speer, 750 P.2d 186, 189-90 (Utah 1988) (holding “fact that the
jury acquitt<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>