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STATE OF UTAH
:Plaintiff & Respondent

VSe

'EUGENE MYERS
:Defendant & Appellant

—————

Case Number

850l

wQeQeQepe=

APPELLANT'S BRIEF

-o-o—@-o-o-

Appeal From Third. Judicial District Court
Salt Lake County, State of Utah
Honorable A. Ray Van Cott, Jr., Judge

wQuOwQeQum

EUGENE MYERS

In Propria Personsa
Box 250, Draper, Utah
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IN THE SUPHIMY CCURT
OF T STATE OF UTAH

|

STATY OF UTAH

Plaintiff & Respondent

Case Mumber
a50L

VS8e

EUCFHE HYIRS
pefendant & Appellant

apegefuseo=

The {ppellant, a 30 year old Yepgro was
sondicted of Grand Larceny iu the Third District
Court, 5alt Lake County, Ctate of Utah on Novenber
26, 1955.

This case stems from an original inforsation
vhich alleged that the Appellant and Coedefendant,
Oliver Towmsend "Did Rob DEAN JONL3 and WAYNT LUCK
at the MNelson Motor Lodpre, Z7th. “outh & “tate Sts,
Salt Lake City, Utah on March 29, 195l
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Appellart , Nyews and ta$ women who had paid him
to drive them to Boise, Idaho, were arrested as
they were going through Twin Falls, Idaho, on
March 30, 1954, After waiving extradition, they
were returned to Salt Lake City, Utah .

On J‘uiy 1, 1954 the Appellant Myers charged

jointly with Oliver Townserdd was put on trial on
an information of ROBBERY (1L,571). After the jury
was ed and sworn to try the defendants
one of the jurors, JOEN J. BERGER, stated (in judge
Lewis' chambers) that he knew the state's first
witness that was about to take the stand - DEAN
JONES, and proceeded to tell Judge Lewis what a

"Drunkard" and "no good thing" he knew Jones to be
and Mr, Berger added that 1f he stayed on the Jury
he would find for the defendants, At this point,
Assist, Dist. Attorney, Christian Ronnow asked for
and received"a recess until 2:00 P, M... During the
recess, ANOTHER INFORMATION, was brought against
the Appellant, Myers alleging that he alone "Stole™
the property that he and co-dendant, OLIVER TOWN«
SEND were STILL
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-3
0N TRIAL {in jecpardy) fwé supposedly having talien
property in evidence during an alleged "Robbery’.

Also during the sald recess, the Appellant,
Myers was taken into the chambers of Judre, !far-
cellus K. Snowe Judpre Snow asked "Is thisg the nan
who has waived his prelininary heering” , sorecne,
(not the Appellant) szid "yes", And Judre, Snou
sald " tale him up to Judge, lewig"eeess Yo informat
fon was read to the defendant, "no copy thoreof, wc
given to him, nor was the Appollant asked any
questions whatsoever with recards to the LW TICH.
MATION OF " GRAND LARCENY", Whem the defendant,
(Appellant ) ¥yers, told his attorney, Bem D, Brown-
ng that he would not plead guillty to "Orand Larcer
Mr, Browning, looked at the clock In the court roor
and said €o the Appellant - "YOU EITHER PLLAD GUILS
TO GRAND LARCLNY OR I'LL WITHDRAW FRQIM TV CaSET,
At this point, the Apellant was "shocked" and afra’
and under the threat and coercion of his attormey,
he unwillingly entersd a plea of Jullty to the sais
NEW INFORMATION OF GRAND LARC ¥, On July 17, 199,
the defendant swore to and submitted an Affaduvit
for a change of Plea, which Affadavit was prenare?
by A-conrt=appointed: attorney, Allen Swane{Srans;

L/// ary Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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Mr. Swan withdrew from the Appellant's case on
the 29th. day of September, Mr, lLee W. Hobbs, who
was appolinted by the court to represent the defen
ant, made a motion for a Bill of Particulars on
November 30, 1954 (Trans. pp. 33-3l) at which
time the Appellant, under the advise of Mr, Holbs
entered an "AMEKDED PLEA" of "NOT GUILTY BECAUSL
OF PRIOR JEOPARDY", Later Mr. Hobbs made a furthe
motion for a bill of Particulars. (Trans. p.37)

On or before the i3th. day of December, 195
Mr, Hobbs submitted a 'PETITICN FOR A WRIT OF
HABEAS CORPUS! designated - Civil Ro. 103 849,
in which Appellant Myers alleged that he had al-
ready been 'Once in jeopardy' for the offense

charged as follows:

" 3, That your netitioner has been once in
Jeopardy for the offense charced in that he was
heretofore charged with and tried fof the crime
of robhery before the Hon. David T. Lewis, one of
the judges of this court, on July 1, 195k, that
a lawful jury was impaneled therein and that

thereafter, on motion of counsel for the state

of Utah, the aforesald information wherein your
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Libra® Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Statem;cnt of case, Cont, » 5 =

petitionerrﬁas éhdrged with robbery, beins Salt
Lake County Criminal Case No. 1I1571, State of Utah
vs. Bugene Myers & Oliver Townsend, et al was
dismissed.

e "That the acts alleged to have been cammitted
by your petitioner in the informatlon in Case No,
14603 are the identical acte and constitute the
identical offense charved in Criminal Case No.
14571 as is slwwn in the Bill of Yarticulars on
file in the aforesald Criminal Case Wo. 14608,

A WRIT OF HABLsS COWUS was pgranted upon the
forersoing Petition by Judge Ray Van Cott, Jr., on
the 13th day of December, 195, as Civil No. 103
849 and was summarily denicd with the prejudicial
and "against the man” rullng in the follow ng w rds
(Verbatim) "Mr. Hobbs, 'this man'! (referrinm to de
fendant Myers) "is using sleicht of hand % ctics -
tryine to out-w t the court - writ denied". TLater,
on January 13, 1955, Judre Lewis Jones, ord red
Mr. Lee W. Hobhs, to "perfect the Appellani's @ ne:

to the State Supreme Court from the said rulin-~ of

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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(Statement of Cage Cont.' --6--
Judre Van Cott. 1In addition, Judre lewis Jones
ordered that the Yistrict Attorney 'Subpoena
0liver Townsend and other witnesses wiose nwues
t'e Apoellant submitted and the jud-e said "W
CAENOT TRY THIS MAN WITIOUT HIS HMAT.PIal wITWis SEE
dowever, HMr, Hobbs refused to comply with the
said orders of the court and in excess of elcven
months later, the District Attorney still had not
cubpoonaed the Apnellant's witnesses as ORD.RID BY
THE CART (Judge Lewis Jones) and, contrary to the
above-gquoted statement of Judge Jones, the
appellant was forced to stand trlal Wl HiCUT IS
"MATERIAL WITNESSES" etc. On the Tth day of iarclh

1955, Mr. Hobbs was permitted by the Honorable

A, Y. Ellett to wl thdraw from the Appellant's case.

(T-ans. P. 5l.)
On the 1lOth of iiarch, 1955, (yers av aved

in verson and without coungel Before Hon. a. I,

Bllett, and was infomed that he must he reacy for
trial March 15, 1955 (T ans. ~. 52)...0n Horeh

11, 1955 the District Attorney made a n tition i
two (2) psychlatrists be aprointed to examine dofe

dant Myers, as to hls saity (Trans. P.5%) 7 1t
was S/rS{Q‘MQELd@ @ﬁ)d Lub&/wimd&;e/‘ z/r{vs‘lii(/l[()/}dm)m/jé; H.L ny;bfb/'ble ()/(tmp/&nlgfhmlﬁ" §ef§i(9.\ )

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



(St. of \Jase Cont. =T=

And after smeh examinativh, Myers was committed

to the State Hospital at Prove for "30 days observe
(Trans. P. Sh)

On April 7, 1955, Judge, Ellett received a letter
from Dr. Owen P, Heninger , Supt. of State Hospe
stating Mysers to be "INSANE" (Trans. P. 62) and
Judge A. H. Ellett ordered a sanity hearing for
Myers ( Trans, P, 63-6l) at which hearing on April
19, 1955 (IN THE ABSENCE OF THE APPELLANT,MYERS)
the court found and determined Myers to be INSANE,
And the Judge ordered Myers committed to the State
Hospital until restored to sanity, (Trans, P. 65.)
In the first part of July, 1955, Myers asked that
he be given a re-hearing on the question of his =am
sanity which letter, Judge Ellett did not answer
but later he issued an order that Myers be returned
to Salt Lake, but Dr. Heninger, the Supt. of St,.Hos
in a letter to Judge Ellett expressed doubt as to
Myers having regained his sanity, saying :"however
we have nothing in our files to indicate this'...
(Trans, P. 66.)

On the 26th. day of October, 1655, upon the

assumption of JUDGE ELLETT, that Myers was sane,

ervices and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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(Statepent of case conmt.) » 8 -

for trial (Trans. P. T1) Myers was returned %to

the Salt Lake County on QOcteober 26, 1955 .
On November 16, 1955, Myers appeared before

Judge, Ray Van Cott, Jr. and was told he was going
to trial on the 25th. of Rovember, and that counsel
would be appointed to represent him. (Trans. P.7lL)
On November 19, 1955, Wayne A, Ashworth, newly
appointed counsel for Myers, Made a motion for a
' continuance of trial date (Nov.25.) and despite the
written motion of Mr. Ashworth stating the reasons
he did not have time to prepare A DEFENSE (Trans/ P,
82.), Judge Van Cott Summarily ordered the motion
for Continuance denied. (See Trans. P.75.) the de-
fendant Myers already having made a motion for a
DIFFERERT JUDGE, on the 17th of November, 1955
(Transe, P, 81.,) although mistakenly calling it a
"Change of Venue". After being personally told that
he could not get a "FAIR TRIAL" by Mr. Ashworth who
also told the d:fendant that his case had been
"butchered” and he did not wish to handle the case
especially in view of the court's denial of his

motion for & continuance, the defendant, Myers

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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Maliled a written rqug;;ﬂzb Judre Van Cott asking
that other c~-unsel be appointed to represent him
rather than FORCE the unwilling ir. Ashworth to
continue JUST FOR THE RECORD and NOT FOR TIE Die

FEBDANT, The defendant's request was not recoznized

Mr, Ashworth then made a Written Motion for
WITHDRAWAL as counsel for the defendant but
this too was denied by the court ( Judse, Van Cott)
and unwllling and UNPREPARED, Mr., Ashworth was
FORCED to continue as counsel for Myers, (Trans. 76)
Another motion for a continuance was denied by
Judge Van Cott (Trans, . 90)

Thus the defendant Myers was FORCED to go to
trial on the 25th of November(1955) without any
Preparation for trial and none of his witnesses
having been subpoenaed or contacted and with the
"UNWILLING" Mr, Ashworth being Forced to remain as
COUNSEL OF RECORD, while the defendant was Forced
to attempt to defend himself on the spur of the
moment and in his own words 'stumble along" . He
was wi thout counsel at the start of the trial
(Trans. PP 139-1l;0) and was refused counsel at the

start of the second day of the trial when he was in

s
S/mu.\m‘ed&\";}eg../. B%ujﬁi({qgr?ubgui\rl’u}?//g%/‘ clEPUH’/?/s;)\Tlg *m%/ﬂea();t u.\gﬂuugfgulj\jge}/}ga

Library Services and Technolo el usdministered by the Utah State Library.

‘ti‘te ¥ [} ~Machine-ge \R may contain errors.



(St. fo Case Cont. ) /&

State's Chief witness at which time the defen=-
dant needed Competent counsel most. (Trans.273)
And the defendant was also denied his request
for counsel to make the closing address to the
Jjury. (Trans, P, 366) In addition, the trial cb
refused to even allow the defendant to offer an
evidence on an " Amended Plea" of " Once in jeo
pardy -~ A plea that was entered on or about
November 30, 195l before Judge, Ellett. Nor was
the defendant who had only been back from the
State Hospital (Where he had spent 7% mos. be=
caused of diagnosed "INSANITY") he had only bee
released from Hosp. less than a month and the
defenddnt was not allowed to enter a Plea of not
Guilty by reason of insanity.(Trans.PP, 136. 173
The officlal revort of the proceedings of
the trial shows that it was a continual round of
arguments with the Judge and Dist, Att. with
Judge, Van Cott Joining forces with tle D.A.
along with gounty Attorney Sagers, (who kept
whispering in the ears of the District Att, )
and JUDGE ARTHUR J. MAYS, who sat at the counsd

§7§pg'lg lllet'.g'&}SJ%"{%gLi/)EIQ I"l[/;t?/m}}?m‘ L[&DIIII:.I%JP/7’0\'115‘;\'91("/”.\1%{10 ! rfuxgz‘ﬁ"mn/jﬁ%gem‘ifm

Library Services and 7'4’4'/7/1«)/(1}4%111/71mi.slcrvz/ by the Utah State Library.
h —————Maehine-genelit#l DR may contain errors.




(Sth of Case Cont.) - If- —//-
paces in the transcﬁpt as he talked to the
the Dist, Att., All these svents took place in
the PRESENCE OF THE JURY and when called to the
judge's attention, he stated that he could not
do anything about 1t, All these things tended to
harass, bewilder and frighten a helpless de=-
fendant who was only trying to protect himself
in a legal procedure he did not understand,
Naturally in the face of the defendantt's ignor-
ance of legal procedures, without PREPARED and
WILLING counsel, in the absence of any witnesses
in his behalf, no¥ being confronted by one of
two complalnants against him in econjunction
with the forementioned un-declared assistance
given the Dist, Att, By Mr., Sagers, Judge Mays
and others during the trial, the defendant Myers
was found guilty of Grand Larceny(Tr. P. 79, 103
After conviction, (Nove30,1955) Myers made
a written request for counsel to represent him,
and work on perfecting an Appeal, stating timt
he wuld prefer Mr, Grover Giles {§ Tr. P, 110)
Judge Van Cott appointed Mr, Giles (Tr. P, 108)

and Mr, Giles promply made a motion for a con-

tfmﬁﬁ%%é“ﬁrptﬁéaﬁ‘ﬁuﬁﬁ v, FOT sentEnc g,

sy contain errors.




St. of Case Cont. - A%)-

and 1t was continued to December 2l, 1955.
(Trans. Pe 169) However it seems that

Judge Van Cott was afraid that the victim Myewm
might be able to protect himself with his new
Counsel, so the Hon, Judge had the defendant
Myers brought before him om the 23rd, of Dec,
ONE DAY BEFORE THE DATE ORIGIBRALLY SET FOR
SENTENCING, which of course meant that Myers
wuld be WITHOUT COUNSEL and was then and there

(over the defendant's regquests for counsel),
Was sentenced to the Utah State Prison for

Grand Larceny (Tr. P. 113) although the court
granted a stay of executlon, the harm had al-
ready been done, in that Myers had no knowledge
of the fact that he could have entered a Motion
for new trial, 'Motion in arrest of Judgement?
and any other motions to show cause acainst
judgement that he could have déne had there

been counsel present to advise him what to do.

- 12/- _—/Z"
A I S S RS S S B R SR S I S I S S S S S
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3448 POINT QN? 435

THI: APPELLANT WAS DENIED HIS STATL AND FuDiRAL
CONSTITUTIONAL RIGHTS TO COUHSLL AND TO Bi. HEARD
AND THEREBY DENLED HIS STATE ARD PFEDERAL CO
TUTIONAL RIGHTS TO "DUE PROCESS OF LAW"AND THE
QUAL PROTECTION OF THa LA " URDER SrCTION ONE
AMENIMENT TO THII CONSTITUTION

OF THE UNITED SmAT?S.

R T T R B R L T et

In that:

A, He was deprived of his constitutional Right
to DEFEND and be heard by competent CCUISLL
in his behalf,

Be He was deprived of his consitutuional risht
to defend himself and be heard, to "Testify

in his own behalf" -- that 1s, to offer

evidence on his plea of 'ONCE IN JEOPARDY',
and to enter and offer evidencs on a Plea

of Not gulilty by reason of insanity; elther
one of which was a complete defense to the ¢

erime charged;

C. He was denled his constitutional richt to i«

confronted by the witnessed against him

that he was convicted on purely HFARSAY

Sponsored by the S.J. Quinney Law Library. Funding for 577541/1:14/5\"117?1/ by the Institute of Museum and Library Services
“Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



EVIDINCL in the absence of L&.LlL JON~S who
did not testify nor appear at tiw rrial of
which proceedinz the defendant was found

muilty of Grand lLarceny on suid evidence.

D. He was deprived of his constitutional ricsht
to compel the attendance of witnesses in his
his own behalf -« in that Courteappointed
Counsel was not allowed time to so so, and
the court 1tself, would not 1lssue subpoenas
for the witnesses ~ " Material witnesses"
contrary to the orders of Judpe, lLewis Jones
on January 13, 1955 and contrary to the de-

fendantt's sald constitutional right.

FeIe3ES Jed I TS S S E S IS P AR AR S SRR SR S e

Consiatent with the Appellantt's defilclency
in knowledge of and tralning in this fleld, he
mist present these foregoing contentlons under
POINT ONi, as an inbermingled whole, Jumoing f-om
one to the other as the case prorresses, but he

wishes this honorable court to keep In mind tha

the baslc point intended to underlie all else is &

e was deprived of his constitutional rirht to

.
appointe
C Oms\ -, by l/lm[/m&lthglu @hugﬁ@@ﬂﬂ# 7/'(){{2[;17xﬁgl.\'llglg);g%\glll and Library Services
’ ~Library Services ani-T = fiséemed by the Utah State Library.
Machine-generated OCH may contain errors.
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~- - /5
ment of counsel éf‘?ﬁ?ious tiries that in
reality, the aid of counsel was RO FURis,
that during the attual trial and pther
critical proceedings against him, the

APPELLANT did not have the assistance of

in any sense of the word; For 1f he had

competent counsel IN HIS BEHALF , noue of

the other matters complained of would not
have happened, therefore he first brings up
the denial of counsel, weaves in the ot er
matters of which he complains, gnd then re-
turns to the basic issue of denial of his

constitutional right to counsel,

The Constitution of the State of Utah
through Artiecle I, Section 12, gurantees:

"In all eriminal prosecutions the accus-
ed shall have the right to arpear and defend
in person and by counsel,..e to testify in
his own behalf, to be confronted by th
wltneases agaiggt Eiﬁ, to have a compu%sory
to compel the attendamcs of witnesses in his
own baha&lf:.nor shall any person be

twice put in Jeopardy for the same offense
% Underlining by Appellant )

See also U.C.A. 1953 Sec's T77-1-3, 10

Appellant conceded that the trial

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, admigistgegd by the Utah State Library.
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Court appeinted several different attorneys as
Counsel for him on different occassions during
this case, but insists that their assistance
was almost entirely PRO FORMA, and that he was
not in any way assisted by competent (PREPARED)
Counsel during his trial on November 25-26, 1955
(Tr.P. 138,) That he was refused Counsel at the
start of the second day of the trial, at which
time the state's Chief Witness was being cross-
examined, the stage in the trial when the assist-
ance of Counsel was most urgently needed, (Tr.PP
276=277)« That he was denied hls request for famxn
Counsel to address the jury at the close of the a
case, another critical stare in the trial, when
the assistance of counsel woglfli have been most xa
valuable (Trans. Page 366.)
That he was without counsel at the time of his s=
sentencing, which Judpe Van Cott called a day
ahead of the set tlime and Court-appoilhted Counsel
for the Appellant was not present and therefore
the Appellant- not read in lesal procedures,
was not aware of his right to enter a motion for

'"New Trial', Motion in Arrest Of Judrement or

Sponsored by the S.J. Quinney Law Library. Funding for digiti: provided by the Institute of Museum and Library Services

gitizgtio,
Library Services and TechnoloZy ﬂ%éism/ by the Utah State Library.

Machine-generated OCR, may contain errors.

———

N\



1
M /7
or the other lersal steps that could have been
taen to protect the def'endant's Lesal Ripghts

(Tr. PP, 109, 113)

At the start of the trial an the 25th day of
November, 1955, from the mid paze 136 to 138(TR)
there appears the discussion in regard to Mr,
Ashworth, to the effect that he had not been xix
glven téme in which to prepare the case for
trial and contact witnesses, and that he wished
to WITHDRAW because he felt that he could not
get the defendant, Myers a "FAIR TRIAL",
Appellant wished the unwilling Mr, Ashworth to
withdraw as requested by Mpy. Ashworth himself.
And appoint other counsel, but the court finally
told Mr, Ashworth to wtep aside but remain in
in case the Court needed him further (Tr.P138)
There was no offer to appolint other Counsel

but the defendant was forced to proceed to triall
WITHOUT COUNSEL, and the transcript clearly
shows the comnlete ignorance of the defendant

as to lesal procedures -probably consistent

with the fact that the defendant had only
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recently baen;deciuréa"INSANE and with no

knowledge of law, a fair trial could not have

been had, by the Appellant under those conditions.

At Transcript Page 82, 1s the MOTION FCR CONTIHUANC

made on the 19th. day of November, 1955, and it

states as follows:

"

This motion is based upon the grounds that
counsel for the defendant was apnointed on
the 17th, day of November, 1955 and that
seven days is not suffilcient to prepare a
defense in the defendant's behalf, Further
the defendant has a material witness at 80
Stone St., Newark, Hew Jersey and ancother at
525 Fifth Ave., Seattle, Washington, which h
feels would be aids in his defense, and the
time allowed counsel to contact these witness
before trial 1s not sufficient..

Dated this 19the. day of November, 1955

Wayne A, Ashworthe

This motion was summarily'DENIED! (Trans.90. )
and 1t 1s once more noted that the deilendant

was FORCLD to stand trial without any possi-
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total absence of all essential Constitutional con-
tents inherent in a FAIR TRIAL in America.
On the 21st. day of November, 1955, said Counsel
Mr, Ashworth in discust over the Court'!s abise of
discretion, submitted his withdrawal from the case
(Trans. Ps. 98.) The record shows that the defendant
Myers continually asked for counsel, Competent

Counsel and his requests were conbinually evaded by

Trans, P, 10, lines L-5, Myers requested:

"MYLRS: 'I would like counsel that

you cive time to prepare my trial at this time...

Trans. Page 140, lines 2L-25:
MYIRS: I want an attorney that you have given

more than a week to get my case prepared,

Trans.Pare 11, lines 7-3:
MYERS: I don't have no lawyer and don't

know no law, Is this a Court of Justice?

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Transe. Pape 143, lines 21-22, he stated :
Mre MYERS: I didn't know I would be forced to staru

trial without a lawyer, your honor,

Trans, Page 1lli8, lines 9-17,

MYERS: I would like a pelce of paper, Your honor I
woulfl 1like the record to show that I don't counslidcer
me as representing myself, I am just saylng a few
things in the &Absence of counsel. I do not have Com
petent counsel. I do not want the record to show ths
I am representing myself, I am Just saying something
for myself, as there is no one who has been given
tine to say something for me., I do want the record
to show that on this date, @ dldn't try to handle my

case, I am not represemting myself; I am not counsel

Trans, Page 159, Lines 9-10: Appédglant stated:

MYEERS: " It doesn't matter to me what the state use

I am just stumbling here as I don't have a lawyer"

Trans, Pare 169, lines 22-25:

CROSS EXAMINATION

By MYiRS: Mr. Luck, if my questions don't make any

sense, its Jjust because I don't know anything about
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| this deal. I didn't ha;érno time to prepare, 1

just had pne minute in which to prepares..

Trans, Page 261, lines L-7:

"Q. Yes sir. I think I pointed out at the beginning
‘of this that I was not representin myself, I was Jjust
saying a few wordse T think the court is aware
that I don't know anything about the law, I am just

stumbling, eeee
The foregoing exerpts should clearly show that the

defendant was in need of Counsel and wanted Counsel

for his defense, that 1s PREPARED COUNSEL.

Trans, Pate 136 shows that defendant Myers attempted
to enterm a Plea of 'Not Guilty by reason of Inasanity

- and was not allowed to do so asg follows:

"MYERS: Your honor as you know, I am no Lawyer and
I want to change my plea at this time from Not

hilty to Not Guilty by reason of Insanity. I would
| like the record to show I want to change my plea
Lines 1-=l)eee

HE COURT: You are too late for such a Plea and it w3
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will be denied (L.11=12)

Beferrins to Us.CeA.

Hotice of Proposed defense of Inganitye.. last
three lines statete..

®* The Court may however, nermit such evidenc
to be introcduced whare good cause for the rall

ure to file notice has been made to aonears

" 411 matters of fact tending to establish
a defense other than once soecifled, in the th
or fourth subdivisions of section 77-2L& 1 na

"  Since the adoption of Laws 1935, Ch,122, a
defendant may enter a plea of not guilty bhecau
of inmsanity. (PEOPLE ws, iUEN 88 U. 491, 156,
Pe 2de 1324)."

UeCode 1953, Section 77=4i3«l, rroviies:
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" no person while insane shall be tried adjudg-

ed tp punishment or punished for public offense"

U. C. A. 1953 SECTION 76-1-L1, Provides:

" All persons are capable of committing crimes
except those belonging to the following classes:
(Lo) Imnatics and insane persons..s
I A T S SR S S SR 345 2 S 23

The state may make rmuch of the fact that the
Appellant did got give notice of his
proposed defense of iInsanity, but it is of in'e res
to note that the nearly twenty six (26) months
that this case has been existent, the District
Attorney, himself, made a petition for an examinat
lon of Myers as to his Insanity and on the llth.
day of March 1955, (Trans. P.58) which was order-
ed (Tr. P.53, 59) and that such hearing upon
his sanlty, Myers was committed to the State

Hospital at Provo, Utah "For thirty days obser-

After the saild thirty days periof of obser-
vation, the Supt. at the State Hosp. ifforred
Judge, A. H. Ellett that MYERS WAS 1HSANE (Tr,
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On April 15, 1955;'Judme, Eliett ordered
another Sanity hearing for Myers, which hearing
was held in the ABSENCE OF THE DEPFEHUANT and on
April 19, 1955, Myers was formally adjudged INSANL
(In the ABSENCE OF THL DEFENDANT) and the record

shows that the defendant Myers was committod to

' the State Hospital at Provo, Utah (Trans. PP.6L-67)

On October 26, 1955, the Appellant was ordered
returned to the 3dlt Lake County Jail but he failed

to hear anything from the court until November 1l6th.

at which time he was told by Judge Van Cott that he
"Must® stand trial on the 25th. of November 1978

only nine days away and at that tdme, Nov.1l6th, the

DEFENDANT WAS WITHOUT COUNSEL. And as evidenced by
the forementioned Motion for a contlnuance by Courst-
appointed counsel(Mr., Ashw rth) the elght days (7)
day given him by the court, was INSUFFICIENT for
him to prepare his defense. And Mr, Ashworth's fail-
ure to contact the Appellant from November 1S9th. to
the day of the trail (HOvember 25th) durin~ which
time, he malled the Appellant a HNotice of Withdrawa:

Hence, therefore was no opportunity for a Notice

- of nor Plea of Not Guilty by reason 6B insanity to
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be entered by the defendant, In view of the
fact that the defendant, Myers had Lesn recently
declared INSANE, the requisttes of circumstances
Justifying an exception to the mule of "prior
Motice” were mot and under our system of demorera-
oy, "surprise” should not be a technicslity con-
doned in a court of Justice.

In regards to the Plea of 'Omece in Jeopardy!
(Transe Ps 173, lines =10, 15-25, iz pertinent:

"" Qe Your honor, does the ‘record show, that I
ontered an "Amended Plea” of Not Cuilty because of
prior jeopardy. Does the wecord show thateees

Qe (By Myers) " well, I wold lite to kmow if the
Court was going to grant that that Plea be recomnlsze
ed and if it were going to ve recogniszed, well then
I would like to be allowed to say somothing sbout it
something on the prior jJeopardy that Plea

was entered before Judge Lewis (Judme Ellett)
becaugse of a prior Jeopardy.

. TH. COURTs That matter 1s not in lssue at th's
time in this case, 80 far as I know.

; i‘-‘i
MIIRSs tXes “ipt. it o -
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THE COURT: The only plea that is here that is
officially made is that of not Guilty and upon

that issue we wlll try the case.

As stated on pages 3 & I Supra, the Appellant
was placed in jeopardy under the information
No. 14571, for Robbery on the First day of July
1954, before the Hon. David T. Lewis (KENERXXEEKE

That as stated on pages 83-9 supra, a Plea of

tOnce Iin Jeopardy! had been entered on the 30th
day of October, 1954 in case No, 11603 before
the Hon., A.H, Ellett, a Mr, Lee W, Hobbs repre-
gented the defendant Myers.

U. C. A. 1953 Section 77-2h4=1, Provides:
There are four kinds of Pleas to an indictment m
or 1nformation:r
(1) Guilty (2) Not Guilty (3) A former Judre-
ment of Convietion or Acquittal of the offense
charged. (i) Once 'n Jeopardy.

A defendant who does no plead pullty may

enter one or more of the other pleas,

Therefore, the Appellant submits that e was
ent\int Ilﬂ)d/ (:;19(1\" M@‘u/Mﬁ(}/‘?fﬁgg;;/'mﬁml p A%QIQIL//LQ;./IH s Lgm/@/lmjym/‘\ ices
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Jeopardy and can prove that this Plea was enter-
ed through the hand-writing of Counsel, Lee W,
Hobbs, whose written words the Appellant read
while entering the said Plea. The paper on which
the words of the Plea were written(By Mr. Hobbs)

is in the possesasion of the Appellant,

The Bill of Particulars in this case (1,608) Tr,

PP, 35-36, by Par's.(1) (3) (4) (7) and 8 shows

that the acts and facts relled upon by the State
t In the instant case are the same acts and facts

that were relied upon by the State in Case No.

14,571, for Robbery. The first case being Robbery

it inecluded the offense of Grand Larceny.

(State V. O'Day, Utah 387, 73, P, 2d4. 965;

State V., Davis, 28 Utah 10, 76 Pac. 705)

U. C. A. 1953 Section 77-24;113, Provides:

" When the defendant has been once placed in
Jeopardy upon an informations.. the Jeopardy
ashall be a bar to another information for the
offense charged...or for an offense necessarily

included thereln of which he might have been cone-

i
”
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A NOTEn;~andsr*tﬁT§’S§btion reads:

" A discharge of the jury trying a perty charged

W th a felony, unless for an overwhelming necess-~
1ty, such as death, insanity and the like, ob at

the request of such party, effects his acquittal

because the party 1s placed in jeopardy when the

jury is sworn".

PEOPLE v, CHALMERS, 5 U. 201, 1l Pac, 131)

U. C. A. 1953 Section 77-1-10, providhs:

"eees Nor shall any person be Tw#éébput in
jepardy for the same offense.

And A NOTE under this Section reads:
" where the Jury was impaneled and sworn to try
the case and after avidence was all introduced
Court refused to submit case to Jjury, defendant
was thereby placed in jeopardy and could not e
for crime charged in information of for any offen
se included therein,

STATE v, HOWS, 31 U, 168, 87 Pac. 1§

S es Also: STATE v, THOMPSON, S8 U, 291, 199 ch.
161

U. C. A. 1953 Section 77-27-1 States;
An issue of fact arilses:

(3.) Upon a Plea of 'Once in Jeopardy',
NOTE: Under Section 77-27-1:

" Under this section, the defense of once in
jeopardy raises an issue of fact to be de'e rm~-
ined by a jury .. & Judgement on the verdict
without such finding, will be reversed" (In re

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



o2Dw
BARTON, 6U, 224,21 P. 998 STATD vs. Thompson
S8 Us 291, 199 Pe 161,)

Appellant Myers attempted to testify regarding
wmmmwm»%mmwmmm
ed to 40 0. (Tranme Py 33y Le 15e=Pe i)

Appellart submits that becauss he was not allow
ed to proceed and offer evidence on his plea of
Once in Jeopardy and to enter and offer evidense
en a Plea of Mot Cullty by reason of Insanity
be was thereby denied his Comsbftubional risht t
‘ 1D, to testify in his own behal:

regarding his whereabouts on the milht of the
alleged orime, but it would not allow him to off
evidence on the sald two Pless elther of which
if established, would be & somplete ‘efonse of
orime oharpeds (Us Co Ae 1953 Sections 77«2~
13 Trelibels) '

Regarding his Constitutional gt to he
mmwmﬂmmmmm
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the Appetrart Fubmite:

That Mr, DEAN JONLS, of Milford, Utah on® of

two men from whom the jury convieted Myers of

stealing property was duly subpoensed to appear

as a witness (Trans, P. 106) but he did not appsax

at the trial, hence , 4id not testify.

The State attempied to explain his failure to

appear by offering a iottar suppogedly from a

doctor stating that his econdition of health was

such that he could not appear to testify. Trans,.

P. 178. Ll. 1928 and the following transpired:
(Trans, P, 178, Iine 29 - P, 17?, L. 9)

MR. MYERS: May I ask, Sir, if any testimony (or)
anything from HMr. Jones is roing to be used in

this case?

THE COURT: I can't tell you that, you will have
to ask Mr, Andersone

MR, ANDERSON: MO, I am unable to have him appear

for the reascons stated.

TH. COURT: Well, Mr. Anderson, 4o you offer
this lgptor for filing or as an exhlbit,
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MR. AND/RSON: Por filing , I wuld like %o
offer it.

THE COURT3 Well, youm may put it in the file
I think 1t is HEA
nay file 1it. .
BUT.. on Page 182 of Transcrintl.eese

MR. MYERSt Is that Mr, Tuck's Watch that he is
asking about or is it Mr, Jones'?

MR, ANDERSON: Nejiit %o

MR. MYERS: Well, &iw; is the court going to allc
hinm ﬁe testifly for Mr, Jones? I seked a few |
mimutes ago if snything with reforence to Mr.
Jones is going to be asked and h# ma *Ho®

Yow he la asking about Mr. Jomes.

THE COURTt Fow Mr, Myers, you have the right &¢
to ebject to any questions that Mr., Anderaon ask

FR. MYERSE Well, I wuld like to Cbject to that

Yot the District Attorney was allowed by the
) 11wy O 2 . Fi igigali widic e glMuse brary Services
Court ‘tocask Mrs Luck & number: s qisstions
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regarding exhibit "3", alleged to be Mr. Jones!
watch, but on cross~examination, Mr. Iuck adnitte
that he could not 1dentify the Watch said to be
that of Dean Jones....

{Transeript P. 133}
Ge ¥r, luek, wuld you ﬁai‘inﬂ:e&y say that that

is Mr. Jonaa* watah‘?

Ao ¥, T couldn't sey that.
‘.« You cculdi’t say that? It could be anybody's

_watch as tam 28 you kyow (as you ean say ).

A, As far as I know, Yes. ,
“igeshore in the testimony of Mr. Luek, 1t appears
that he or one of the three dreve down te Lhe Hel-
son Hotor Lodge where he and Mp. Jones are sald tc
have been robbed tut he adaitted that he d'@ mot
know what happened %o Fim; Jones; the Page 152, L. |
1«7 siows as follows: |

Qe Fow shile you were inside and this robrery ma
going on, wint happend to ﬁro Jones, what was he
doing?

A, He was over agimst the other wall. I could mee
him out of the corner of my eye and iha other fel-
low was over with him, ACTUALLY I COULBN'T Spt
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VERY WELX.
Qe You don't know what happened to haim specifi-

It is readily apparent fwoh this testimony that
all that Mr, IUCK knew about Mr.Jones losing any-
thing was wbat he had been tgld, there fore, it 1is
purely HEARSAY AND NOT LEGALLY ADMISSABLE £VIe
DENCLe

In STATE v, NICHOLS (Uteh 1944) 145 P, 24. 302,
this Court hsld that even an attempt to introe
such HEARSAY evidence was reversible srror, and
as Me, Chief Justice MeDONOUGH sald in his cone
curring opinion on Page 5073

Peen " We are advised by the Constitution and Bhe
Statutes of this State and Trial Courts have
been admon shed..&s indeed, have 3tale Prose -
cutors by prior opinion of this cocubt, that one
accuged of a m-i.no ia poamsed cf amun ri:ghta
Ea has a ﬂgbt .~. nfropted o7 neas

B A 3 (New T s ke 1953 = T7103)

In the instant oass, these two men, DEAN JORES
and WAYYE IDGE were entirely seperate indlvidus
not even partners in business together, therefore
neithex. cmzld mm, ma&rzdmg the.property.of th

//\111 ed by the Utah State Library.
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The matter of the defendant asking for
Counsel and the Court refusing it to him con-
tinues at Trans. PP. 278, 279, 280, to line 6
Page 281 where the Court after the defendant
had asked for only an hour recess so he could
talk to a Doctor, that he had just been returned
from the Utah State Hospital at Provo, and fear-
ed that the strain of the FORCED trial etc,
would cause a mental relapse....

THE COURT: Your motion for a sontinuance in

At anothet one of the most c¢ritical stagss
fofthe trial, when the instructions were being
assembdad before the submlssion of the case to

the jury, Trans. P. 359, L. 2§ on the Appellant

made another request for Counsel as follows:

MR. MYERS: Your honor, not knowing anything
about this, I would like to go on record as ssy-
ing that because of my lgnorance, I would like a
lawer to assume this position. I have never
taken the role of a lawyer, It 1is explained that
I did not know anything about the law., On this
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pm‘mm‘nm ite I am cone
testing but I am saying it is going on in my
ignorance since I do not know anything aboubt th
law",

And again the Tr#al Court IVADED THE IZ3UL with |
vouments. (Transepp 360, ) and the helpless

& mdant (in ignorance) literally 'Stumbled!

theough the requests for ‘nstructions. Trans.
(360 - 365.)

Pinally, as the Court was about to instruct the
the Jury, the defendant made another request for
Counsel as folllows: (Trans, P. 366, L.6-10)

" MR, MYERS: Your honor, please forgive me for
intermupting yma. Could the record show that I
asked for counsel to address the Jury in my be-
half,

THE: COURT: It may show and the record may show
that your request 1s denied at thie stare of the

The Appellant submits t'at the main “esti

mony upon which he was convisted..the testimony
&r\omlﬁmz\(mmﬁ/ " £ 11[/]1/17“2 /'z)E‘[i/idjz\’1;3{4}‘]%%%;\):%%1&%/l?/‘u/j\‘ Services
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received ﬁifﬁwéréagrcaution, if received; For
her own testimony shoys her to have been an active
ACCOMPLICE and Principal through aiding and abett=-
especially if her sta‘ement that she recog.-
nized the robbers VOICES and yet failing to report
it despite several occasions during which time she
could have reported it but chose to conceal the
so-called identity of the robbers! volces, About
a couple hours after the alleged robbery, she
states that she went home,.BUT DID NOT REPQRT THE
ROBBERY, She didn't tell LUCK nor JONES who had
robbed them.,., she states that the next morning she
went to a Buy Ryte Store on 23rd, East off 13th.S.
and the manager there, MR. EBILL GRAINGER, tol@d he:
that the sheriff had been there lohking for her
STILL SHE DID NOT MENTION THE ROBBERY NOR CALL THI
SHERIFF'S OPFPFICE.. But accompanied and HIRED one
of the men whose voice she claims to have
recognized as the volce of one of the robbers,
(Bugene Myers) to drive her and Joan Reeser to
Bdise, Idaho, The Appellant Eugene Myers tried to
get the Court to Subpoena an Ogden Police Officep

© who stopped them on the way to Bolse and the sdid
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ARLENE THOMPSON, d1d4 mot mention the robbery to
the Policemans The Transeript of the Prelimi
nery hearing of the ‘ohbery shows ¢learly that
Arlons Thompsen was not sure about her recognite
of the Appellantt's volice but was definitely sure
ofid her recognition of coedefendant Cliver Towme
send's volce and she quoted him as telling the
mon{Iunck and Jones to "met up aralnst the walll)
at no time during this lengthy nprosecution, has
ARLINE THOMPSOH or sny one been able to quote s
single word that the Appellant ITyers sald TO THE
¥en that are alleged to have been robbed sees
Appellant Myers was demled his right to compel
tho attendance of Oliver ¥ 3 whom Judoe
Jones sald was A "Material witness" and sald
that the defendant could not be trisd without
his "material witnesses™, When arrested iIn Twin
Falls and questioned by Fr, Callicot of the

Salt lLake Sherifffs Depte. APpellant Myers, atated
that he had received the pro erty on hig person
from another negro about hisz sizs but before
could elaborate on his explanation, the sherirs
1m1m thim by ths‘u

////\111
11/ e-generated OCR, 1
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to some of your colored friends, this is Mr.
Callicot". And he proceed to attempt to extract
a confeasion to Robbery from the dsfendant of
which the defendant (Appellant) could nbt truly
give.
OLIVER TOWNSEND , from whom the appellant receiv
ed the property foumd on his person was going
going to show that the State's Chief was definit-
was definitely AN ACCOMPLICE, that is ROSE ARLENE
BHOMPSON. , .which would have naturally made it im-
possible for the state to frame the Appellant in
the absence of CORROBORATION. Hence, Oliver
Townsend, whose volce 1s alleged to have been
more positively identified than the Appellant
was released the midst of the said trial for
robbery (July 1, 195h) "In the interest of
Justice™, and as Mr, Henry Nygaard, Attorney,
daid to tre subject's wife.."Your husband (The
Appellant, Myers)"was left holding the bag",

In the famous case of Powell v. Alabams 287 U.8,

45 8, Ct. 55. The UNITED STATES SUPREME COURT
held that: garance of Counsel wa H;y PRO

Sponsored by the S.J. Quin v EIrary. runamg or digitization provided by 1/1 Institute )/ ”l\ eum an ry Services

L/// //\ Se /\/ es angg Te /7/1)/) gy winistered by the 11 8111 L1// Ty
FOM n ’llum e




B
and that the defendants were not accorded the
right to counael &n any substantial sense.
Among other things the Supreme Court sald, at
Pages 68«69 of 207 U.S Pages 65 of 53 Se Co Ge

* What then does a hearing include§ Histori-
cally and in prastice in ocur country at least,
it has always included the r»ight to the ald of
counsel when desired and pmvided gatha party
asserting the right, The right heard in
many casss would be of 15.!;4:10 amz. ir it 414
not comprehand the right to be heard by counsel
EVEN THE INTELLIGENT AND EDUCATED LAYMAN HAS
SMALL AND SGHMEPIMES X0 SKILL IN TYE SCIENCE OF
LAW, If charged with a erime, he is INCAPABLE
generally of detemmining for himself whether the
indictment is good or bad, HE IS UNFAMILIAR WITH
WITH THE RULES OP EVIDENCE, lLeft without the aid
afcmmlhembommbﬂal mnem*a
?RO?E'& CHARGE, STEL f

or wise 1mmunbla. Hu 1«4&: ’mth tm
mom and SKILL adequately to prepare his
defense, even though he have a perfect am. !ﬁ.«“
R&‘»,UIRLS% THE GUIDING MAND GF‘ @wm AT EVER

onablm his irmamm |

In GLASSER v, UNITED STATES, 315 U.S. 607«71

S. Cte 457, 465, The Supreme Court of the
vnited States Salds

(12, 13) Upon the trial judge rest the duty of
seeing that the trisl is conducted with solicitude
for the essential rights of the accused. Speake
ing for the obligation of the trial Court to pre~
serve the right to jJury trial for an accused,

/tmﬁ //tMu 1 mh: 1MF§’/ Vi is

L/// ary Services a ml[ /7/1)/) gy Ac 1, administered by the Utah State Library
Machine-generated OCR, may contain errors.



to be discrarged as a mere matter of fote,

but with sound and advised discretiomg with an
eye to avold UNREASONABLE or UNDUE departures
from that mode of trial or any of the essentlial
elemenfs thereof, and with a caution increasing
in degrees as the offenses dealt with increase
in gravity".

In PATON v, UNITED STATES: 281 U.S. 276, 312, 31
Sg s. ct. 21 53’ 263’ 71‘. IJ. Ed. 8‘51,5», 70 AQL.R
263,

" The trial Coupt should protect the right of an
accused to have the assistance of Counsel. "This
protecting duty imposes the sSerious and weighty
responsibllity upon the trial judge in determine
ing whether there is a proper walver- competent
wailver by the accused, While the accused may wx
waive the right to Counsel, whether there 1s a
proper walver should be clearly «¢stermined by %k
the trial Court and it would be fitting and
appropriate for that determination to appear upo
the record, " Johnson v. Zerbst, 304 U.S. 158
465, 58 8. Ct. 1019, 1023, 82 L.Ed, 1461,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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TIU; VERDICT AND JUDCGEMERT IS CONTHARY .0 THE
LAW AXD THZ ZVIDEMCE IS IN VIOLATION OF TH.
APPELLAUT?E STATE A¥D COMSTITUTIONAL RIGHT T0O BE
CONFRC BED BY THE WITHESSES AGAIN:ST LM AND &
DENIAL OF HIS STATE AND PCUDERaL RIGHT TC DUE
PROCESE OF LAW.

In Thats There was 30 TESTIMONY of MB. DRAR JONE
either to ldentify the mpwty alleged ta Lave

been stolen from him, or to place any value upon
ity That any pther attempted identification and

That the only preverty that was propsrly ldenti-
fied wan that of My, LUCK which scoording to the

therefore, the allegsd crime as oroved was not
Grand Larceny but omly PETIT LARCINY,

That the Instruction of the Court Ho. 6. and
the verdisot of the Jury of Oullty as charged in
the information XINCLUDES FMR. DEAY JOMES who did

AR at the trial and nover 4id T. TIFY

therefore, there is no lesml evidence to zhew the
indenity and VALUE of the alleged property of Mr,
DEAX JOHL3, and thereby should be VOID as & matter
O PO LMo, .. 11100 Funing for diiation provided by the st of Museun and Library Sevices

Library Services and Technology Act, administered by the Utah State Library.
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There is no allegation in the information (Transe.
P, 21.) or the Bill of Particulars (Trans. 35-36
38, ) that any property was taken from the person
or immedfate presence of another, and the instruc
tions to the Jury do not consider any such means
or theory, The Instructions to the jury(Pr.P.95
and 369, states:
"Grand Larceny id committed in the following case:s
when the property taken is of value excesding
$50,00, larc in other case Petit larceny”.
The Verdiect of the Jury pronounced Myers "Guilty
as charged in the information", and the informatic
(Trans. P, 21) char-es that:

"Myers, Stole from DEAN JONES and Wayne Luck,
personal property having a value in excess of
$50.,00,.."

And the Bill of particulars, (Trans. Page. 35)
statest "The value of the Property is more thah
$50.00 total.

The said Bill of Particulars nor information does
allege that Mr, LUCK lost property having a value
of the said amount, it only givea the TOTAL

s gL u e Y b g P i AV~ TR e 44 i eV Myse { Library Service:
apparently’ ¢ombintng  the oroverty (6f, Both men

Machine-generated OCR, may contain errors.



" ihat 1s JOMTS and LUCK,

And the further Bill of ParticularsiTrans. Fe30
lloged in papagraph (2) that: .

e wallet of Mr. Mgyne Iugk had a value of $2.

mnd contained $10. lawful money of the H.9, of
America. belonging to ¥Mr. Lucls that the lord Zlgin
Wateh alleged 1y taken from Mr, LK had s value of
$10.

fore the Jury, in order to convict the Appellant
Hyers “as charged in the information” or of Grand

" larceny at all, obviously HAD to include the alleped
od Property of MR. DEAN JONES and Y, Jones himself
vithout any valld reason other than HEARSAY to
 belleve that the property in question was that of

& certaln IEAN JONES or that any such person actuall;

1y exist and that the property without expert

, Gppraisal sctuslly had the csontended value AT TH:

gained or substituted. In addition to the "irregu
laritﬁ of returning property W to claimed

the Institute /\I and Library
> Utah State Library.

Sponsored by the S/() 1ey Law Libre
L//m//j\ Services




s
ownership whils a case is stil) pending, the
| BANDS which definitely
(sscording to all the evidence in this matter)
were put on the "stolsen Property” AFIER IT WAS
K(1s6. their watches)

VIEWED BY THE JURY and on which property its
VERDICT xf apgainst the defendant wes based, 77

Alsc the Wallets in this matterm are supposed to
have been "Initialed” by the Officer who enter
entered them in evidence after supposedly having
found them at & HAPLE MOTOR LODCE sbout eighteen
blocks from the alleged Robbery Scene (Helson
Motor Lodge) in an Apt. rented by a woman that
was never charged In this casey 1 amuaabla;
ROT HAVING BEEN POUND OH THE APPELIANT, in v ew
of the fact that Lhess mallets up uprned
to Jones and Luck , how could the Off'icer who

supposedly "Initlsled” them give A LEOAL
s IDEMTIPICATY ‘%’W“’%ﬁm SRS THITT AT
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Documentary evidence supporting the foregbéng
accounts of "irregularities" and possibly in-ad-

missible evidence is as follows:

TRANS. Page 171, lines 7=-13, imxpmkimsmikz

Qe I mean Mr. Luck after these robbers took it
from you I think later the police got it. Could you
yax tell me what happened to your property after
that?

A. "I don't know but it was returned to me. Thats
all I know" .

Qs  Your property was returned to you? (?)
A.  "hat's right" .

The Appellant may be again reflecting on his
ignorance of LAW but he has always been led to belim
eve from peraons read in law that anything taken
from a suspect must be kept by and under an official
unt1l itx is prodficed in court; That sueh evidence
cannot be handed over to whatever party that may ks
glaim 1t, WORN BY THEM FOR SLVERAL YBARS, ALVERED
ED IN APPEARANCLE and INCREASING THE VALUE BY

HAVING NEW BANDS PUT ON THE WATCIES and then brought
in ‘and used as used . TEVIDENCEN 1H] A Meek and”

Machine-generated OCR, may contain errors.




Y
unconstitutional drogeeding which bore the name of
a ""rlal", The Appellant sulwmits that such is
ot adnissable evidence.

There Were no HWALLIYTS Ror Identifishle noney found
on or near the APPELLANT, the wallets intrcduced
by officer Moremry were alleged fo.nd wnder a
oouch in the MAPLE MOTOR LODOE about elriteen
"locks from the sseme of the “lobbery” =

Nelaon Motor lLeodre, Thers ls no evidonce what

8o avar that the Appellart svaer had the wallets in )
- hls possssalion, bif nevertheleas the trial

Court adnitted then: in evidence apminst him(Te.?
219 Lo 25, ~= Py 220 lu7.) over the objeoctions

of the Appellant,

In STATE we HALL (U7TAX 1943) 139. P« 2d. 228, at
230, This Honomable Court Held:

" (3) Under the suthorities, 1t 15 clsar that the
state must DEPINITELY identify the goods found

in the defendant's posssasion &s the good which
were churged to have been stolen befors the jury
can drew an inference of gullt based uppn

~ the prodf 'ef poe ’b#\ m@mw i
brdly Services and Technology Act, ddministere //\1/1 Utah State Li m/\ﬁ mi’ m
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And at Papge 231 STATE v, HALL Suprsa, :iLD$

" (6) The conclusion that the State falled as a
matter of law to identify the plugs disposes of

the case for without identification the jury eould
not draw the inference of guilt there is not sulfi
clent evidence of guilt to support the convictione

And this same foregoing ruling was adhersed to In
STATE v, HALL (Utah 19441) 145 P. 2d. 494, at 496
opinion ( 3)

Appellant submits that Inatruction Ne. 6. Trans,.
Pages 99 and 369, is erronegms and was predju-
dicial to him and misleadingeee &g followa:

" You are instructed in determining the value of
the property allesed to hav: been stolen from
JONES (DEAN JONES) and Iuck as charged in the
information you may add the total oroperty to-~
gother in determindng its value as to whether or
not 1t exceeds the sum of $50,00 lawful money of
the United States, or equal to under 550,00,

NOTF: In view of the Tact (admitted fact ) by Yr,
LUCK (See Trans. Page 171 Lines 7-13) that the
propertx in question slleged to have been stol n

by the Appellant (andTownsend) WAS RETUNNED TGO
LUCK and JONES and NEW 7ANDS (watch bands) are

now in evidence which bands are not alleged to

have been stolon by the “efendant... In the akxsmxs
of DEAR JONES, and Mr. lLuck's admission that he
could not say what happened to Jones on the night
of the robbery nor DEFINITLLY identify the aronerky
8y alleged to have been stolen,ess The Jury INe
FERRED GUILT from the §H§ERE§CE of Me, Inck trat
the erty was JONES' "So Jones told him" Hence
mm‘miu"ﬂmgg L/iygggm\mtﬁ.mmgﬁﬁ\ L’llmtn”j\gﬁ’/(‘ﬂ\ d

Library Services amd-fechmotoey D inistered by the Utah State Library.
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practices have effected reverses of convictions

by this honorable Court.

As to the adding (combining) the property of two
different owners: The Cyc.of lLaw and "roce Vol.
25, (larceny) Pe 60, the following rule is gtated:

"..The value of property stolen from diferent
owners or from the same owner at dilfferent times
cannot be combined to make out a case of Grand
Larceny”™,

The Appellant submits that thds rule i2
especially applicable to the instant casne, whare
one of the alleged owners of the alleped stolen
property, and which property of the ABSENT owner
was necegsgarily included and the evidence of the
Dist, Attorney's "Bill of Particulars” slearly
show that without the imecluaion (combining) of Nr.
JONES property with that of Mr, Luck mmt a con~
viction of GRAHND LARCENY would have in every resroc
been impossidble « Under the FOHM of Orand Lavceny
charged whith sharre is wholly dependent upon the
establishaant {lrgnlly ) of value In excess of 50,
HEARSAY ovlidence was admittedy the Jury ruled on
not. only; hearsay. evidence but REW (added) pronerty

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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NEW WATCH BANDS ﬁ(iirioehor fmprovenentsa ;mt any
of which were a LiGAL part of this cass, Or any
wherein the Appellant has besen held to answer.

Page 31 this Court stated 3

* (1) The rule relatihg to the indentilication

is stated in 17 ReCul. Ses. T0, P, 55’ as follows:
* The prosecution must Men&fy stolen proverty

found in the possession of the acenszed with thst

for the theft for which he is indicted, and this

must be done with the HOST DIRECT and POSITIVE

the cause is susceptible®,

Tn STATE v, LAWRENCE (Utah 1951) 234 P, 24.600,
t¥is Supreme Court held , at Page 6013

* (1) Thia is not a case whers the defendant
sither expressly or impliedly adnitted the value
nor by conduct or statements of himself or counsel
allowed it to be assumed that the matter was not
dlsputed, His Plea of Hot Guilty cast upon the
State the burden of »roving every essential
element of the offemnse by SUPFICIENT evidencs to
sonvince the Jury beyond a reasonable doubt, In

& sharge of Grand Larceny, one of those essentials
is that the value be greater than $50,00, A con~
vietlon for that offense cannot stand unless there
is satisfactory evidence of the value of the

of the proverty.

The Appellant submits that the insufficiency of
the evidence as to value is clearly seen in the

Bill of Particulars of the Dist, itt, when recor-
nising the invalidity of the HEARSAY EVI HCL as

e aed 5
uinney Law Library. Funding jor digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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. =B0m
applied o the evidence of JONLS in his absencae
And eapecially the admission of evidence pot &
of the instant case against the Appellant ..to wit
NEW WATCH BARDS etc. thus misleading the Jury kikem
through an 1llegal appearance true and material
VALUE.

IN CORCLUSIONS

The Appellant submits that he has affitmative
shown under POIRT CRE, Supra, that he was grossly
DENIED his Constitutional Right to 'Due Process
Law' That under POIRT TWO, he has shown that the
Verdlct is contrary to LAW and evidence, that
the Jury und.r the mislesadings etc. of the Court
mled wrongly upon IMPROVLD and Inadmissable evi-
Which evidence in admissable sondltion, if allow
#d could only satisfy PETIT LARCENY and only
the if the essontlal slements of DUE PROCESS were
being accorded to the defendant which sssential
elements WERE HNOT RECEIVED BY THE APPELLANT,

A oonviction has been had in the abaemce of
conceivable regard for the "Equal protection of

" under the laws , and aside from what thisg

Sponsored by the S.J. Quinney Law Library. Funding for digitiz /111/7//;\1/ d by the Institute of Museum and Library Services

inded  Justics”,
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The Appellant has twice been in jeopardy for the
game offense. He has gpent in excess of two years
(Contimicusly) in confinement for the offense charnd
during which time he has falled in every attmgt to
to obtaln the services of Counsel who would assist
the defendant 1n seouring the richts guaranteed
him through the virtus of the State and rederal

Constitutions, The 1%?@:%,&& of ohunsel may be
atiributed to the statement of one of several
lawyors appointed to represent the Appellants

MR, ASHWORTHY "I can't buek the Court in your
"butshered case™ ~I have a wife and ¢hild and have
to eat”,

HOX. LEWIS JONFS: {in & letter {n the Transe)
Refers to the Appellant's case as "A HOT POTATO",
Which statement by a Judge should c¢learly show why
the Appellant has been forced to WORK ALONE on this
"Hot Potato” and without any REQUESTED agslstance

1Y

of Compotent"counsel in L
the "heat” of sald"potato”comes from the prosecut-
ing body where Judge Jones' hear of my case and
where Mr, Ashworth and others get thelir source of
AR LAROOR e 01icy L Libvars. Funding for digiszation provided by the Insiate of Museun and Library Services

Library Services and Technology Act, administered by the Utah State Library.
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Having been Twice put in jeopardy for the same
offense, Having been wholly denled "Due Process

of Law" and Havipg been convicted on invalid and
nisleading evidence, coupled with the ’act that the
Appellant has been Incarcerated eontimially in exces:
off two (2) years, should justify a Modification of
the 1llegally effected Grand Larceny Conwiction to
PETIT LARCENY 1f not a New (FAIR)TRIAL) or complete
dlsmissal "in the interest of Justice™,

Respectfully Submitted By:
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