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IN THE UTAH SUPREME COURT

KATHRYN COLLARD, Trustee of
the LeRoy Collard Trust,

Appellee and Plaintiff,
Vvs.

NAGLE CONSTRUCTION, INC,, a
Utah corporation; GARY M. NAGLE,
an individual and MARILYN F.
NAGLE, an individual,

Case No. 20050714-SC
990907648

Appellants and
Defendants.
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APPELLANTS’ REPLY BRIEF

Appeal from the Judgment of the Third Judicial District Court
of Salt Lake County, Honorable Bruce C. Lubeck

Kathryn Collard (# 0697) ' Sean N. Egan (# 7191)
The Law Firm of Kathryn Collard Kearns Bldg. -- Suite 408
Nine Exchange Place, Suite 1111 136 South Main Street
Salt Lake City, UT 84111 Salt Lake City, UT 84101
Telephone: (801) 537-5625 Telephone: (801) 363-5181
Facsimile:  (801) 537-5630 Facsimile: (801) 363-5184
Attorney for Plaintiff-Appellee Attorney for Defendants-Appellants
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Findings of Fact at 9 12, R. 2495; Conclusions of Law at § 11, R. 2506. Nagle declared
Collard in default shortly after the one year period expired. Addendum, Ex. D, Trial Ex. 105,
R. 2430 - 31. Thus, at the time of the breach, the Trust owed Nagle the sum certain of
$85,000.

By imposing performance duties on Nagle which are not in the contract, the Trial
Court reduced the amount the Trust was required to pay as an offset to complete
performance. As a result, the Trust is able to “complete” performance of the contract by
paying less for the property than it originally agreed to pay. Moreover, Nagle offered
unrefuted evidence at trial that the value of the property had increased to at least $380,000.
R. 2619 at 346: 18 - 20. The Trust had already sold the property to an affiliate for
approximately $230,000 four years prior to trial. R. 2619 at 331: 2 - 7. The Trust therefore
received a benefit from the sale of the property at an appreciated value which it kept for itself
without compensating Nagle at any value. The Trial Court’s decision to deny Nagle the full
benefit of his bargain is not equitable if for no other reason that that the Trust is receiving the
full benefit of its bargain even though it did not fully perform.

The Trust argues that Nagle is not entitled to additional compensation including
interest because he could have brought suit before 1987 but did not. The Trust does not
explain why that fact is important. Upon Collard’s default, Nagle simply kept title, as he was

entitled to do under paragraph 16A of the Contract. The Trust has not provided any authority
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