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IN THE COURT OF APPEALS
FOR THE STATE OF UTAH

JULIANNE EVANS,
Appellant
Case # 20000065-CA
Priority 2
vs.
STATE OF UTAH,
Appellee
BRIEF OF APPELLANT

JURISDICTIONAL STATEMENT
Julianne Evans appeals from a decision entered by the Honorable Thomas Willmore of
the First District Court of Utah, denying her Motion to Suppress. This court has jurisdiction over
the appeal of the court pursuant to Utah Rules of Appellate Procedure, 78-2(a)-3(2)(e) Utah Code

Annotated (Supp. 1999).

ISSUES PRESENTED BY THIS APPEAL

The issues presented by this appeal is whether the consent allegedly given by appellant
was voluntary, or coerced, when viewed in light of the totality of the circumstances.
Standard of Review

A ““trial court’s ultimate conclusion that a consent was voluntary or involuntary is to be



reviewed for correctness.” State v. Thurman, 846 P.2d 1256, 1271 (Utah 1993). However, ‘the
trial court’s underlying factual findings will not be set aside unless they are found to be clearly
erroneous.” State v. Harmon 910 P.2d 1196, 1199 (Utah 1995).” State v. Archuleta 925 P.2d

1275, 1277 (Utah App. 1996).

STATUTES AND CONSTITUTIONAL PROVISIONS
United States Constitution, Amendment IV
United States Constitution, Amendment XIV.
Utah Constitution, Article I, Section XIV
STATEMENT OF THE CASE/FACTS
On March 25, 1999, a Division of Child and Family Services caseworker went
unannounced to the home of Julianne Evans to remove her newborn child on allegations of
dependency, neglect or abuse of the child. Officer Crapse and Officer DeRyke of the Brigham
City Police Department were dispatched to Ms. Evans’ home on a keep the peace call (Record at
94, page 2, lines 19-25)(“R. at p.2, 11.19-25"). Ms. Evans, though distraught and upset that her
infant was being taken away from her, was cooperative with the caseworker of the Division of
Child and Family Services (“DCFS”), and the officers. (R. at p.6, 1.10). The officers noted that
Ms. Evans was “in a distressed state.” (R. at p.19, 1.6). The officers did not observe Ms. Evans
to be under the influence of alcohol or drugs. (R. at p.6, 11.14-15). While Ms. Evzins was
packing up baby formula and toys for the infant, Officer DeRyke asked Ms. Evans if they could
“take a quick look around the house.” (R. at p.7, 11.2-4). Ms. Evans paused in her packing, and

stated “I don’t know what to say to you.” (R. atp.7, 11.9-10) Officer DeRyke asked, “‘does that



mean you have something here that you don’t want us to find?” (R. at p.7, 11.12-13). Ms. Evans
remained silently packing her baby’s belongings. (R. at p.7, 11.15-16). Officer Crapse asked
again, “do you mind if we search the home.” (R. at p.7,11.21-22). Ms. Evans, packing up the
baby’s belongings, shook her head no. (R. at p.7, 1.24). Officer Crapse persisted, “is that no, you
don’t mind if we do that, or no, you don’t want us to look around.” (R. at p.8, 11.5-6). Ms.
Evans sat still and contemplated her response. (R. at p.8, 11.10-11). Ms. Evans made no
indication, verbal or nonverbal, that the officers could search her home. (R. atp.8, 11.12-17).
Again, Officer DeRyke asked if they could search the home. (R. at p.28, 11.9-10). Again, the
Defendant remained silent, and did not indicate, verbally or otherwise, that the officers could
search the home. (R. atp.9,11.1-3). Officer DeRyke further stated, “if you have drugs here look
what its doing to your life, look what its doing to your family. It’s ruining your life.” (R. at p.29,
11.17-19). Officer Crapse continued, “I’ll tell you what, if you give me the drugs you have in the
house I promise not to take you to jail today.” (R. at p.9, 11.13-15). Officer Crapse had no
intention of arresting Ms. Evans at that point. (R. at p.9, 1.25 to R. at p.10, 1.1). Again, Ms.
Evans merely contemplated the officers’ statement, and made no indication of consent to a
search. (R. atp.10, 1.13). Finally, Ms. Evans responded that she could not remember where she
“had any drugs. (R. atp.11, 11.4-5). Officer Crapse asked her to think of where she normally kept
her drugs and look for them there. (R. at p.11,11.9-10). The DCFS worker added, * it would be
best for you to give this officer what drugs you have so when you get sent to take a urinalysis it
will come back as negative.” (R. at p.10, 11.19). Ms. Evans subsequently went to her purse, and
produéed -a small container with alleged controlled substance. (R. at p.l 1,11.14-17).

Subsequently, Officer Crapse prepared a permission to search form which he had Ms. Evans



sign. (R. atp.17,11.9-11). The officers searched her home, finding further evidence of alleged
controlled substance. (R. at p.14, 11.20-21).

Appellant, by and through her attorney of record, motioned to Suppress Evidence at a
hearing held before the Court on August 10, 1999. The Honorable Thomas L. Willmore entered
a memorandum judgment on Appellant’s Motion to Suppress on October 13, 1999. (R. at 61-
64). Ms. Evans entered a conditional plea of guilty, and preserved her right to an appeal.
Appellant was sentenced on a third degree felony on December 22, 1999, and a judgment and

order of probation was entered on December 22, 1999. (R. at 78-79).

SUMMARY OF THE ARGUMENT

Probable cause can be difficult to pin down, and getting a warrant takes time. Rather than
laboring under the state and federal prohibition against unreasonable searches, an officer can
easily persuade a member of the public to give “consent.” Confused and upset by an encounter
with law enforcement, the average citizen easily agrees to a search of his or her person and
property.

However, a consent that is the product of duress and coercion is not consent. If the
Fourth Amendment protection is to be upheld, a consent search must be given freely and
intelligently, in an environment free of strong-arm tactics, even emotional pressuring. Finally, a
police officer may not claim consent was given because the suspect never adamantly, explicitly,
and consistently refused. Instead, the burden is on the State to overcome every reasonable
presumption against the waiver of fundamental constitutional rights and to show that consent was

validly obtained.



In the instant case, Ms. Evans, a young mother, finds herself in a personal crisis. DCFS
shows up at her home to take away her newborn infant. DCFS is accompanied by two male
officers, fully uniformed, carrying firearms. As she hurriedly packs the baby’s belongings, and
receives hasty instructions from DCFS, the two officers ask her repeatedly if they can search the
home. Obviously diétraught, Ms. Evans tells them she does not know how to respond to them,
but they persist. In the course of obtaining “consent,” the officers employ several techniques. .
They question her directly several times. When she says no, they attempt to “clarify.” Finally,
they try to work a deal: “produce contraband, and we will not take you to jail today” even though
they have no cause to take her to jail at that time. The DCFS worker also implies that she will
have a better opportunity to visit her infant if she produces contraband for the officers.

The “consent” obtained by the Brigham City police officers was anything but. Ms. Evans
only relented once she had been questioned several times, and threatened by incarceration. When
viewed in the totality of the cifcumstances it is clear fhat Ms. Evans’ consent was the product of
coercion and duress, and was thus invalid. As such, evidence obtained against her is properly

suppressed.

ARGUMENT

The Fourth Amendment to the United States Constitution provides that “the right of the

people to be secure in their persons, houses, papers and effects, against unreasonable searches
and seizures, shall not be violated.” According to the well established judicial doctrine, the right

to be free from unreasonable governmental intrusion exists “whenever an individual may harbor



a ‘reasonable expectation of privacy.”” Terry v. Ohio, 392 U.S. at 9, 88 S. Ct. At 1873 (quoting
Katz v. United States, 389 U.S. 347, 361, 88 S. Ct. 507, 516, 19 L. Ed. 2d 576 (1967)(Harlan, J.,
concurring). The Fourth Amendment further requires that a search be conducted pursuant to a
warrant based on probable cause. There are, however, several narrow exceptions to the warrant
requirement, including but not limited to: a search incident to arrest, a search of an automobile
based on probable cause because it contains contraband, and seizure of evidence in the plain
view of one who is lawfully in the place from where the evidence is seen. State v. Hygh, 711
P.2d 264, 267 (Utah 1987).

The Court determines whether sufficient specific and articulable facts exist to establish
the constitutionality of a search by examining the totality of the facts and circumstances of the
case. Once the Defendant has raised the issue of an invalid search and seizure, the burden shifts
to the State to prove that the search and seizure was valid, and that the circumstances of the
seizure constitute an exception to the warrant requirement. Chimel v. California, 395 U.S. 752,
762, 89 S.Ct. 2034, 2039, 23 L.Ed.2d 685 (1969); State v. Christensen, 676 P.2d 408, 411 (Utah
1984); State v. Sterger, 808 P.2d 122 (Utah App. 1991)(“Courts indulge every reasonable
presumption against the waiver of fundamental constitutional rights.”)

This Court has established an analytical framework for determining whether the State has
met its burden of proving that a consent was voluntarily given: (1) There must be clear and
positive testimony that the consent was ‘unequivocal and specific’ and ‘freely and intelligently
given’; (2) the government must prove consent was given without duress or coercion, express or
implied; and (3) [when evaluating these first two standards, the Court will] indulge every

reasonable presumption against the waiver of fundamental constitutional rights and there must be



convincing evidence that such rights were waived.” State v. Carter, 812 P.2d at 467 (quoting
State v. Marshall, 791 P.2d 880, 887-88 (Utah App.), cert. denied, 800 P.2d 1105 (Utah
1990)(quoting United States v. Abbot, 546 F.2d 883, 885 (10™ Cir. 1977); see also United States

v. Medlin, 842 F.2d 1194, 1197 (10™ Cir. 1988).

a. Evans’ Consent Was Not Freely and Intelligently Given.

First, there is no clear and positive testimony that Ms. Evans’ consent was freely and
intelligently given, as it was given under the most chaotic and personally disturbing of
circumstances. Secondly, there is no clear and positive testimony that Ms. Evan’s consent was
unequivocal and specific. On the contrary, Ms. Evans’ consent was the very definition of
equivocation.

Ms. Evans was clearly not in the state of mind to give consent to search freely and
intelligently, as the police officers found her in the middle of a personal crisis. At the
suppression hearing, Officer Crapse testified he was called to the home of Ms. Evans on March
25, 1999, as a Division of Child and Family Services caseworker went unannounced to the home
of Julianne Evans to remove her newborn child from her (R. at p2, 11.19-25). Officer Crapse and
Officer DeRyke both noted in their testimony that Ms. Evans was obviously distraught and upset
that her infant was being taken away from her. (R. at p.19, 1.6). Ms. Evans was hurriedly packing
up baby formula and toys for the infant, and was receiving information from DCFS about visiting
her child, and how her child would be provided for (R. at p.7). It is in the middle of this chaotic
and disturbing time, that the officers repeatedly ask if they can search the home (R. at 94.7-11).

As Ms. Evans explicitly states, she does not know how to respond to the

10



officers at that point in time (R. at p.7, 11.9-10). She pauses in her packing, indicating her
uncertainty, and her inability to process the information being requested by the officers. (R. at
p.7).

b. Evans’ Consent Was Not Unequivocal and Specific.

Further, there is no clear and positive testimony that Ms. Evan’s consent was unequivocal
and specific. Instead, Ms. Evans’ consent defines uncertainty and equivocation. At the
suppression hearing, Officer Crapse testified there were a series of exchanges that took place
between Ms. Evans and the officers. (R. at p.7,11.14). At first, Ms. Evans did not know what to
say (R. at p.7, 11.9-10). Ms. Evans then shakes her head no (R. at p.7, 1.24). When the officers
fail to obtain the response they want, they persist. Officer Crapse states that he is forced to
clarify whether they may search or not, specifically because her answer is so indefinite. (R. at p.8,
11.5-6). At no point did Ms. Evans make any indication, verbal or nonverbal, that the officers
could search her home. (R. at p.8, 11.12-17). The officers asked whether that was “no she did not
mind if they searched” or “no, they could not search.” (R. at p.8, 11.5-6). Also, Ms. Evans nodded
or shook her head from side to side in response to another request to search (R. at p.8). After
repeated requests to search the home, Officer Crapse finally promises Ms. Evans she would not
go to jail that day (R. at p.9, 11.13-15). From the evidence presented at the suppression hearing, it
is clear that Ms. Evan’s production of the alleged contraband and later consent to search were not
unequivocal and specific. Were it so, the officers would not have had to continually request
permission to search; the officers would not have been unsure about whether Ms. Evans was
stating “no, she didn’t mind if they searched” of “no, she did mind if they searched.” Finally, if

the consent was unequivocal and specific, the officers would not have had to make a promise to

11



Ms. Evans in exchange for permission to search. It requires the persistent requests of the
officers, and the contributing of the comments of the DCFS worker for Ms. Evans to finally give
in. Viewed in the totality of the circumstances, it is clear that the officers take advantage of Ms.
Evans when she is in a weakened state. Although Ms. Evans was involved in a traumatic
situation personally, having her newborn child removed from her, the officers show no
compassion for those circumstances. Even when she denies them permission to search her home,
they assert that such denial is equivocal, and for that reason, they were compelled to clarify.
Finally, had the consent to search been unequivocal and specific, the officers would not have had

to bargain for permission to search.

1I. The State Cannot Prove that Ms. Evans’ Consent Was Given Without Duress or
Coercion, Express or Implied.

“A consent that is the product of duress and coercion is not a consent at all.” Harmon

910 P.2d 1196 (Utah 1995). Because Ms. Evan’s alleged consent was produced by the deceptive
practices of the officers, all fruits of her invalid consent are properly suppressed. The issue of
whether a consent to search is voluntary depends upon ‘the totality of all the surrounding

circumstances — both the characteristics of the [person consenting] and the details of police

conduct.” State v. Arroyo, 796 P.2d 684, 689 (Utah 1990) quoting Schneckloth v. Bustamonte,

412'U.S. 218, 226, 93 S.Ct. 2041, 2047, 36 L.Ed.2d 854 (1973), accord Harmon, 910 P.2d at

1206. Elements showing the absence of duress or coercion include: 1) the absence of a claim of
authority to search by the officers, 2) the absence of an exhibition of force by the officers, 3) a

mere request to search, 4) cooperation by the defendant, and 5) the absence of deception or trick

12



on the part of the officer. State v. Whittenback, 621 P.2d 103, 106 (Utah 1980), as cited by State

v. Archuleta 925 P.2d 1275, 1277 (Utah App. 1996).

a. Officer Crapse Coerces Consent by Making a Claim of Authority.

The officer’s statement that he would not take Ms. Evans to jail if she produced
contraband represents a claim of authority by the officers. Firstly, the two officers show up in
full uniform, bearing firearms (R. at p.15). DCFS and the officers are removing Ms. Evans’
infant child from her care, an overwhelming display of the authority of the State (R. at p.2).
Against this backdrop, Officer’s Crapse represents that he has both the discretion and the
authority to decide whether or not she will go to jail that day (R. at p.10). His statement
represents express coercion in that he indicated that Ms. Evans was somehow afoul of the law,
and the threat of jail was imminent if she did not comply. His statement also implies that he had
some reason to take Ms. Evans to jail at the time he made the statement.

b. The Officers’s Requests Exceed a “Mere Request” to Search

In the instant case, the officers clearly exceed a mere request to search. The officers
begin by asking if they can search. When the officers fail to obtain the response they want, they
persist. At no point did Ms. Evans make any indication, verbal or nonverbal, that the officers
could search her home. (R. at p.8, 11.12-17). The officers attempt to “clarify” her negative
response (R. at 94.8.5-6). Again, Ms. Evans nodded or shook her head from side to side in
response to another request to search (R. at p.8). After repeated requests to search the home,
Officer Crapse finally promises Ms. Evans she would not go to jail that day (R. at p.9, 11.13-15).
It requires the persistent requests of the officers, and the contributing of the comments of the

DCFS worker for Ms. Evans to finally give in.
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c. Officer Crapse Deceives Ms. Evans into Believing He Has the Authority and
Cause to Arrest Her.

The officer’s statement that he would not take MS. Evans to jail if she produced
contraband also represents deception on the part of the officers inasmuch as the Officer readily
admitted that, at the time he made the statement, he had no cause to take Ms. Evans to jail (R. at
p.25,1.22). In fact, Officer Crapse had no authority to take Ms. Evans to jail until after the
alleged controlled substance was produced. Ms. Evans gave consent simply because the Officer
promised he would not take her to jail. However, at the time of the promise, Officer Crapse had
no authority to make such a promise because there was no basis upon which to take Ms. Evans to
jail at that time. Officer Crapse was there merely on a keep the peace call, and not on any
independent business of fhe police department (R. at p.2). Because of this, Officer Crapse clearly
deceived Ms. Evans into thinking that he had the authority to take her to jail.

CONCLUSION

Taking advantage of one’s emotional state cannot be tolerated when one’s constitutional
rights are involved. No person could be expected to make calm, rational decisions when one’s
newborn infant is removed, regardless of the circumstances leading to removal. The officers
conceded that Ms. Evans seemed very upset and emotionally distraught throughout their
exchange. The officers capitalized on Ms. Evans’ fragile condition by further playing on her
emotions. It is when Officer DeRyke makes a blatant appeal to her emotional state, saying, “you
have drugs here and look what its doing, you’re losing your family and it’s ruining your life.”
that Ms. Evans finally begins to weaken, producing evidence against herself. ~Further, solid

relations between police officers and the public require that officers not deceive the public into

14



believing the officers possess an authority that they do not. Officer Crapse had no authority or
ability to arrest Ms. Evans or take her to jail at that time. Thus, the promise by Officer Crapse
that he would not take Ms. Evans to jail if she turned over the drugs falsely asserted that he
possessed an authority which he did not. As such, his representation was coercive and amounted
to deception or trick on the part of the officer. Viewed in light of the totality of the
circumstances, the State cannot prove that Ms. Evans consent was freely and intelligently given,
absent coercion or duress. For this reason, all evidence presented against Ms. Evans is properly
suppressed. Accordingly, her appeal should be granted, and the First District Court’s judgment
overturned.

RESPECTFULLY SUBMITTED this / Z _day of June, 2000.

/Q/Z(

~ JUSTIN HOND
A ey for Appellant
_
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910 P.2d 1196, State v. Harmon, | - .ah 1995)
*1196 910 P.2d 1196

STATE of Utah, Plaintiff and Respondent,
V.
Julie HARMON, Defendant and Petitioner.

No. 930414.
Supreme Court of Utah.
Dec. 14, 1995.
Rehearing Denied Feb. 13, 1996.

Defendant was convicted in the Third District
Court, Salt Lake County, Anne M. Stirba, J., of
possession of controlled substance, and she appealed
from denial of motion to suppress evidence. The
Court of Appeals affirmed, 854 P.2d 1037.
Certiorari was granted. 868 P.2d 95. The Supreme
Court, Howe, J., held that: (1) arrest was valid, and
(2) consent to search was voluntary.

Affirmed.

Durham, J., dissented and filed opinion in which
Stewart, Associate C. J., joined.

1. CRIMINAL LAW &€&=1134(3)
110 ----
110XXIV Review
110XXIV(L) Scope of Review in General
110k1134  Scope and Extent in General
110k1134(3) Questions considered in general.

[See headnote text below]

1. CRIMINAL LAW €=1158(1)
110 --—--
110XXIV Review
110XXIV(0O) Questions of Fact and Findings
110k1158  In General
110k1158(1) In general.
Utah 1995.

On certiorari, the Supreme Court reviews decision
of Court of Appeals, not decision of trial court; in
so doing, court adopts same standard of review used
by Court of Appeals and reviews questions of law
for correctness and trial court's factual findings for
clear error.

2. CRIMINAL LAW €=1134(3)
110 ----
110XXIV Review
110XXIV(L) Scope of Review in General
110k1134  Scope and Extent in General
110k1134(3) Questions considered in general.
Utah 1995.

Page 1

Questions whether arrest was constitutional and
whether consent to search was voluntary are
questions of law reviewed for correctness.

3. AUTOMOBILES €&=349(4)
48A -
48AVII Offenses
48AVII(B) Prosecution

48AKk349 Arrest, Stop, or Inquiry; Bail or
Deposit
48Ak349(2) Grounds
48Ak349(4) License or registration offenses.
Utah 1995.

Police had statutory and constitutional authority to
effect full, custodial arrest of driver caught driving
after her license was suspended, regardless of
whether officer's subjective intent was to obtain
consent to search driver's home for drugs.
U.S.C.A. Const.Amend. 4; Const. Art. 1, § 14;
U.C.A. 1953, 77-7-2.

4. AUTOMOBILES €=349(10)
48A -
48AVII Offenses
48AVII(B) Prosecution

48AKk349 Arrest, Stop, or Inquiry- Bail or
Deposit
48AKk349(10) What is arrest; stop
distinguished.
Utah 1995.

Term "arrest," as used in ‘Motor Vehicle Act
refers to detention or traffic stop rather than to
formal, custodial arrest. U.C.A. 1953, 41-1-17
(1991).

See publication Words and Phrases for other judicial
constructions and definitions.

5. AUTOMOBILES €=349(4)
48A -
48AVII Offenses
48AVII(B) Prosecution

48Ak349 Arrest, Stop, or Inquiry; Bail or
Deposit
48Ak349(2) Grounds
48Ak349(4) License or registration offenses.
Utah 1995.

Statute limiting police authority to arrest for
misdemeanor traffic violations did not apply to arrest
for driving with suspended license, inasmuch as
statute by its terms applied only to Uniform Act
Regulating Traffic on Highways, and driving after
suspension was violation of a different statute.
U.C.A.1953, 41-6-166, 53-3-227; U.C.A. 1953,
41-2-136 (1992).
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6.AUTOMOBILES €=349(3)
48A  ----
48AVII Offenses
48AVII(B) Prosecution

48Ak349 Arrest, Stop, or Inquiry; Bail or
Deposit
48Ak349(2) Grounds
48AKk349(3) Offense in officer's presence, in
general.
Utah 1995.

General statute governing arrest allows police
officers, at their discretion, either to cite or to arrest
for traffic offenses committed in their presence.
U.C.A.1953, 77-7-2.

7. ARREST &=68(4)
35 -
3511  On Criminal Charges
35k68  Mode of Making Arrest
35k68(4) What constitutes seizure.
Utah 1995.
Arrest of person is quintessentially a "seizure,"
required by Fourth Amendment to be reasonable.
U.S.C.A. Const.Amend. 4.

See publication Words and Phrases for other judicial
constructions and definitions.

8. AUTOMOBILES €=349(4)
48A  ----
48AVII Offenses
48AVII(B) Prosecution

48Ak349 Arrest, Stop, or Inquiry; Bail or
Deposit
48Ak349(2) Grounds
48AKk349(4) License or registration offenses.
Utah 1995.

Custodial arrest for driving with suspended
driver’s license is "reasonable,” within meaning of
Fourth Amendment, in light of public safety
concerns and fact that allowing unqualified driver to
proceed on her way without valid license permits the
unlawful activity to continue. U.S.C.A.
Const.Amend. 4; U.C.A.1953, 53-3-227;
U.C.A.1953, 42-2-136 (1992).

See publication Words and Phrases for other judicial
constructions and definitions.

9. SEARCHES AND SEIZURES €23

349 ----
3491 In General
349k23 Fourth Amendment and
reasonableness in general.
Utah 1995.
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In defining scope of Fourth Amendment right,
there is no ready test for determining reasonableness
other than by balancing need to search or seize
against invasion which search or seizure entails.
U.S.C.A. Const.Amend. 4.

10. ARREST €=58
35 -
3511  On Criminal Charges

35k58  Grounds and purpose in general.
Utah 1995.

Two primary governmental interests are served by
taking suspect into custody: insuring that suspect
will answer charges against him or her and
preventing harm to the public.

11. ARREST €=63.4(2)

35 -
3511  On Criminal Charges
35k63 Officers and Assistants, Arrest

Without Warrant
35k63.4  Probable or Reasonable Cause
35k63.4(2) What constitutes such cause in
general.
Utah 1995.

Validity of arrest depends upon police officers’
objective authority to arrest, as opposed to subjective
motivations for arrest, and, therefore, otherwise
valid arrest is not rendered unconstitutional by fact
that officer may have had other motives for the
arrest. U.S.C.A. Const.Amend. 4.

12. ARREST €=63.1

35 -
3511  On Criminal Charges
35k63 Officers and Assistants, Arrest

Without Warrant
35k63.1  In general.
Utah 1995.

Rejection of pretext doctrine with regard to Fourth
Amendment challenges to arrests extends to state
constitutional challenges to arrests.  U.S.C.A.
Const.Amend. 4; Const. Art. 1, § 14.

13. SEARCHES AND SEIZURES €=181
349 -
349V Waiver and Consent .
349k179 Validity of Consent

349k181  Particular concrete applications.
Utah 1995.

Defendant's consent to sea:.h her home was
voluntary, despite allegations that officer made false
claims of authority to search and made show of force
in order to obtain consent, where defendant
continued to withhold consent to search in response
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to those alleged actions, did not consent to search
until some time later after being read her Miranda
rights, and was friendly and cooperative during
search. U.S.C.A. Const.Amend. 4; Const. Art. 1,
§ 14.

14. SEARCHES AND SEIZURES €=180
349 - -
349V Waiver and Consent
349k179 Validity of Consent
349k180  Voluntary nature in general.
Utah 1995.

Whether consent to search is voluntary depends on
totality of surrounding circumstances, including
characteristics of accused and details of police
conduct. U.S.C.A. Const.Amend. 4; Const. Art.
1, § 14.

15. SEARCHES AND SEIZURES €=182

349 ----

349V Waiver *1196 and Consent

349k179 Validity of Consent

349k182 Prior official misconduct;

misrepresentation, trick, or deceit.
Utah 1995.
Consent to search that is product of duress and

coercion is not "consent" at all. U.S.C.A.
Const.Amend. 4; Const. Art. 1, § 14.

See publication Words and Phrases for other judicial
constructions and definitions.

16. SEARCHES AND SEIZURES €=182
349 ----
349V~ Waiver and Consent
349k179 Validity of Consent
349k182 Prior official misconduct;
misrepresentation, trick, or deceit.
Utah 1995.

Factors indicating lack of duress or coercion in
obtaining consent to search include absence of claim
of authority to search by officers, absence of
exhibition of force by officers, mere request to
search, cooperation by owner of property to be
searched, and absence of deception or trick on the
nart of the officer. U.S.C.A. Const.Amend. 4.

17. SEARCHES AND SEIZURES €=182
349 -
349V Waiver and Consent
349k179 Validity of Consent
349k182 * Prior official misconduct;
misrepresentation, trick, or deceit.
Utah 1995.
Statement by police that they have valid search
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warrant in hand, when, in fact, they do not, is
"coercive" for purposes of determining whether
consent to search was voluntary. U.S.C.A.
Const. Amend. 4.

See publication Words and Phrases for other judicial
constructions and definitions.

18. SEARCHES AND SEIZURES €=182
349 ----
349V Waiver and Consent
349k179 Validity of Consent
349k182 Prior official misconduct;
misrepresentation, trick, or deceit.
Utah 1995.

It was deceptive, for purposes of determining
whether defendant's consent to search was
voluntary, for police officer to tell defendant that he
"could" come back with a warrant when he, in fact,
knew that he could not obtain a warrant. U.S.C.A.
Const.Amend. 4.

19. SEARCHES AND SEIZURES €=184
349 -
349V Waiver and Consent
349k179 Validity of Consent
349k 184 Custody, restraint, or detention
issues.
Utah 1995.

Consent to search given while one is in custody is
not, per se, involuntary; question is whether
officers used coercive tactics or took unlawful
advantage of the arrest in order to obtain consent to
search. U.S.C.A. Const.Amend. 4.

*1197 Jan Graham, Atty. Gen. and J. Kevin
Murphy, Asst. Att'y Gen., Salt Lake City, for
plaintiff.

Joan C. Watt, Mark R. Moffat, and Robert K.
Heineman, Salt Lake City, for defendant.

ON CERTIORARI TO THE UTAH COURT OF
APPEALS

HOWE, Justice:

We granted certiorari to review the court of
appeals' decision in this case. Siate v. Harmon, 854
P.2d 1037 (Ct.App.), cert. granted, 868 P.2d 95
(Utah 1993). Defendant Julie Harmon entered a
conditional guilty plea to possession of a controlled
substance, a third degree felony, while reserving her
*1198 right to appeal the trial court's denial of her
pretrial motion to suppress evidence. The court of

Copyright (c) West Group 1999 No claim to original U.S. Govt. works



910 P.2d 1196, State v. Harmon, (u«ah 1995)
appeals affirmed her conviction. Id. at 1041.
1. FACTS

On November 19, 1991, Detective Robert Russo,
an eight-year deputy county sheriff assigned to the
Metro Narcotics Task Force, received a tip from an
informant that Harmon was distributing narcotics
from her home in Magna. At approximately 6:00
that evening, Russo went to her home to ask her for
information confirming or rebutting the accusations.
When he arrived, Harmon was in her car backing
out of her driveway. Russo approached her,
identified himself, told her about the tip, and asked
if he could search her home. She denied the
accusations and refused to allow the search, stating
that she was on her way to visit her father, who had
recently suffered a heart attack and was returning
home from the hospital.

Russo advised Harmon that if she refused to
consent, he "could come back at a later time with a
[search] warrant," which, he warned, was an
"unpleasant experience.” (FN1) She again declined
to allow an immediate search. Russo testified that
Harmon said she would allow him to search upon
her return. However, Harmon testified that she told
him that if he wanted to "hang around," she would
talk to him when she returned.

Harmon then drove to her parents' home. As she
drove away, Russo called to check on Harmon's
driver's license and was informed that it had been
suspended. He decided he would arrest her for
driving with a suspended driver's license ("driving
on suspension"). Seeing Harmon drive by shortly
thereafter, Russo called for an assisting officer in a
marked patrol car, and together they stopped her in a
parking lot two blocks from her home. Russo placed
her under arrest for driving on suspension, and she
was handcuffed by an assisting officer.  The
testimony differs at this point, (FN2) but both parties
agree that Harmon informed Russo that he would
need a warrant if he wanted to search her home.

Russo searched her person incident to the arrest
and found pills in a prescription vial with its label
scratched off. (FN3) He also confiscated $285
found in Harmon's purse. Russo placed her in his
car, advised her of her Miranda rights, and
proceeded to take her to the Salt Lake County jail.
The other officers stayed behind to impound her car.

Harmon testified that on the way to jail, Russo told
her that he knew she had drugs in her home, that he
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would have to get a warrant, and that they would
"tear my house apart." Russo did not recall making
these statements. Harmon admitted to Russo that
she had been afraid to let him into her home because
at one time she had sold drugs and the home
contained drug paraphernalia but that she was trying
to clean up her act. She told him that if he drove her
back to her home, she would sign a search consent
form and let him in so that he could retrieve those
items. Russo did not promise her any benefit for
permitting a search of her home and told her that she
would probably go to jail anyway. When Harmon
again told Russo she would consent to the search of
her home, Russo turned his car around, started back
to her home, and called for assistance. On their
arrival, Russo again advised her of her Miranda
rights and read her a written consent form which she
signed. Harmon's dog was in the home. Harmon
indicated that the dog may try to bite the officers.
Russo told her that he would have to shoot her dog if
it attacked the officers. After some discussion, the
officers permitted Harmon to go into the *1199
home alone to take the dog out into the back yard.

Russo and several back-up officers proceeded
inside. Harmon, who was friendly and cooperative
during the search, assisted the officers by pulling
various items of drug paraphernalia and illegal drugs
out from underneath a sofa in the living room. She
was permitted to telephone her brother--who is a
police officer--to seek advice. When the search
concluded, Russo permitted Harmon to stay at her
home with instructions to phone him the following
morning. She was not cit¢d for <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>