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IN THE UTAH SUPREME COURT

KATHRYN COLLARD, Trustee of the
LeRoy Collard Trust,

Plaintiff & Appellee,

V.
NAGLE CONSTRUCTION, INC., Case No. 20050714SC
a Utah corporation; GARY M. NAGLE, 990907648

an individual and MARILYN F.
NAGLE, an individual,

Defendants & Appellants.

BRIEF OF APPELLEE

On Appeal from the Judgment of the Third District Court In and For
Salt Lake County, State Of Utah, The Honorable Bruce C. Lubeck, presiding

Sean N. Egan (#7191) Kathryn Collard (#0697)

Kearns Bldg.-Suite 408 The Law Firm of Kathryn Collard, LC
136 South Main 9 Exchange Place, Suite 1111

Salt Lake City, UT84101 Salt Lake City, UT 84111

Telephone: (801) 363-5181 Telephone: (801) 537-5625

Facsimile: (801) 363-5184 Facsimile: (801) 537-5630

Attorney for Defendants-Appellants Attorney for Plaintiff-Appellee
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STATEMENT OF PARTIES

The parties in this case are all listed in the caption. In this brief, Plaintiff-Appellee
Kathryn Collard, Trustee of the LeRoy Collard Trust and the Trust are collectively
referred to as "the Trust." The Trust's decedent, LeRoy Collard, is referred to as
"Collard." Defendants-Appellants are collectively referred to as "Nagles" and Appellants
and their opening brief is referred to as "Apint. Br."

STATEMENT OF JURISDICTION

Jurisdiction of this appeal from a final judgment entered August 16, 2005 by the
Third Judicial District Court, Salt Lake County, State of Utah, the Honorable Bruce C.
Lubeck presiding, exists pursuant to §78-2-2, U.C.A. (1953), as amended, and Article
VIII, §3 of the Utah Constitution.' Nagles filed their Notice of Appeal on August 18,
2005. The appeal was transferred to the Utah Court of Appeals on August 22, 2005, and
the transfer order was vacated on September 29, 2005.

STATEMENT OF ISSUES AND STANDARDS FOR APPELLATE REVIEW

Nagles fail to comply with the requirements for the presentation of issues for
appellate review under Rule 24(a)(5)(A)(B) of the Utah Rules of Appellate Procedure.
Thus, the Court should decline review of the issués presented under Points IA-C, I1A-C,

IIIA-D, IV, VA-C, Aplnt. Br. 1-5, 7-8. See, Argument, Point I, infra, at 14-16.

! Nagles incorrectly cite U.C.A. §78-2a-3 and Article VIII, §1,as the basis for the
Court's jurisdiction. However, the jurisdiction of the Supreme Court is provided in
U.C.A. §78-2-2 and Article VIII, §3 of the Utah Constitution. See, U.C.A. § 78-2-2 and
Article VIII, §8, Utah Constitution, Add. 1.
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STATEMENT OF THE CASE

Nature of the Case

This is Nagles' second appeal in this case. Originally, the Trust sought a
declaratory judgment quieting title in the Trust of a condominium unit located in Salt
Lake County, State of Utah, purchased by the Trust's decedent, LeRoy Collard, from
Nagle Construction Company under a Uniform Real Estate Contract and Addendum 1 on
March 30, 1978, and a subsequent undated Addendum 2. The Trust also asserted related
claims for breach of contract and adverse possession. Gary and Marilyn Nagle filed an
Answer and Counterclaim for breach of contract, forfeiture and foreclosure and quiet
title. Nagle Construction filed an Answer but no Counterclaim.

Course of Proceedings

Nagles' first appeal followed the lower court's grant of summary judgment for the
Trust on its quiet title claim and its dismissal of the Nagles' counterclaims for breach of
contract, forfeiture and foreclosure, based on its finding that Nagles' counterclaims were
all barred by the statute of limitations and/or the doctrine of waiver. (Order, Nov 6, 2000,
R. 521-531) After Nagles failed to post the supersedeas bond'ordered by the lower court
as a condition of staying and superseding its orders requiring Nagles to convey title to the
subject property to the Trust, Nagles conveyed title to the subject property to the Trust by
Special Warranty Deed on November 21, 2000. (Order Granting Stay, 12/4/00, R. 599-
602; Order Vacatihg Stay, 12/21/00, R. 621-626; Special Warranty Deed, dated 11/21/00,
Tr. Exh. 19; Statement of Facts, 96, Aplnt. Br. 14) On the same day Nagles conveyed the

property to the Trust pursuant to the lower court's order, Nagles placed a lis pendens on
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2. Collard and his successors retained possession, paid the taxes and mortgage
payments and made improvements to the property. (Findings Of Fact, §3, MD, Apint. Br.
Add. C, R. 2489; Nagle Depo. 52:23-53:19, Tr. Exh. 7; Kelly James Kirch Affidavit,
q9q1-16, Add. 5)

3. Addendum 2 is undated but was signed prior to September 18, 1979.
(F'indings Of Fact, 92, MD, Aplnt. Br. Add. C, R. 2488-2489; Addendum 2, Aplnt. Br.
Add. A, R. 2417) Addendum 2 provides, in part, that if the sale of the 55,000 shares of
Utah Coal stock referenced in Addendum 1 did not return $85,000 for Nagles within the
year following receipt, Collard would supply additional cash or shares to achieve that
amount. However, Addendum 2 does not require such additional cash or shares to be
delivered by any particular date. (Addendum 2, 1d.)

4. In 1972, San Juan Mining and Developing Company changed its name to
St. Mary's Glacier and in 1977 to Utah Coal and Chemicals Corporation, and in 1994 to
Lifestream Technologies, but remained the same corporation. (Findings Of Fact, 6, MD,
Aplnt. Br. Add. C, R. 2490; History of Utah Coal and Chemicals Corp., Tr. Exh. 1;
Nagle’s Response to Plaintiff’s First Set of Interrogatories, Interrogatory No. 7, at 6-8,
Add. 2; Nagle Trial Testimony, R. 2618, at 168:13-21)

S. Collard did not deliver the 55,000 shares of stock referenced in Addendum
1 to Nagles immediatély after the contract was signed. Instead, these shares were
included in the 105,000 shares of San Juan Mining Co. (predecessor to Utah Coal &
Chemical Corp.) stock Collard delivered to Nagles some eighteen months later on

September 18, 1979, via the stock transfer agent, Edda Eldredge, who registered the stock
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in Gary Nagle's name on that date. (Findings Of Fact, §6, MD, Apint. Br. Add. C, R.
2490; Stock Transfer Record, Tr. Exh. 14, Add. 3; Nagle Tr. Testimony, R. 2618, at
155:14-155:25; 168:22-169:7; 181:22-182:2)

6. The microfiche stock trading records of Wilson-Davis for the week prior to
September 18, 1979, showed Utah Coal stock trading at between $.75 and $1.22 a share.
(Findings Of Fact, 412, MD, Aplnt. Br. Add. C, R. 2500; Trades for 9/13/79, 9/14/79 and
9/17/79, Tr. Exh. 34)

7. During the course of this action, Nagles initially denied receiving any stock
from Collard in their Answers and Counterclaim and in Gary Nagle’s Answer to
Plaintiff’s Request for Admissions.? (Findings Of Fact, 96, MD, Aplnt. Br. Add. C, R.
2491; Answer and Counterclaim, {5, Tr. Exh. 4, and Answer of Nagle Construction, 6,
Tr. Exh. 5, denying Complaint, §10, Tr. Exh. 3, alleging, “Collard tendered the Stock to
Nagle pursuant to the Contract.”)

8. Subsequently, in his answers to Plaintiff’s First Set of Interrogatories, Gary
Nagle admitted receiving 105,000 shares of stock in San Juan Mining and Developing
Co. from Collard, and further admitted that, “The San Juan Mining and Developing Co.
stock was to be sold for $85,000", the amount due under Addendum 2. (Nagles' Response
To Plaintiffs' First Set of Interrogatories, Interrogatory No. 7, at 6-8, Add. 2)

9. Thereafter, in his deposition, Gary Nagle claimed that he had purchased

2 The lower court inadvertently referenced Nagle’s Answer to Interrogatories as one of
Nagle’s denials that he had ever received stock from Collard. The correct reference is
Nagle’s Answer to Plaintiff’s Request for Admissions. (Findings Of Fact, 6, MD, Aplnt.
Br. Add. C, R. 2491; Nagle's Answer to Request for Admissions, Request No. 1, Tr. Exh.
13 at 2)
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50,000 of the 105,000 shares he admitted receiving from Collard on September 18, 1979,
for $10,000. (Nagle Depo. 20:9-21:3, Tr. Exh. 7)

10.  During the trial of this action, Nagle was asked why he would have paid
Collard $10,000 for the 50,000 shares of stock rather than take the stock against the
$85,000 Collard owed under Addendum 2 and reduce the amount of Collard's debt. Nagle
responded that, "I wanted the stock." (Findings Of Fact, §6, MD, Aplnt. Br. Add. C, R.
2491; Gary Nagle Trial Testimony, R. 2618, at 177:17-180:1, 180:15-19)

11.  Gary Nagle had no documents to support his claim that he paid Collard
$10,000 for 50,000 shares of the 105,000 shares Collard delivéred to him on September
18, 1979. (Findings Of Fact, 6, MD, Apint. Br. Add. C, R. 2492; Nagle Trial Testimony,
R. 2618, at 178:23-181:5).

12.  Gary Nagle did not sell any of the 105,006 shares of stock he received from
Collard on September 18, 1979, at any time during the following year. Although Nagles'
accountant contacted a broker at Wilson-Davis about selling the stock, Nagle could not
sell the shares without delivering them to stockbroker Wilson-Davis, because he was not
a regular customer. Gary Nagle never delivered the stock or attempted to sell it with a
"limit order" that would have only allowed the stock to be sold in the event its sale

would have realized $85,000 for Nagles. (Findings Of Fact, 7, MD, Aplnt. Br. Add. C,

R. 2492-2493; Nagle Tr. Testimony, R.2618, at 182:3-12; Nagle’s Answer to
Interrogatories, Interrogatory No. 7, at 6-8, Add. 2; Rex Trial Testimony, R. 2618, at
| 236:6-237:12; Earl Tr. Testimony, R.2618, at 98:25-99:17; Barkley Tr. Testimony, R.

2618, at 267:11-268:25)
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record showing that the issue was preserved in the trial court; or (3) a statement of
grounds for seeking review of an issue not presented in the trial court. Additionally, some
of the issues presented in Nagles' argument are not presented in Nagles' Statement of
Issues. Accordingly, the Court should decline review of these issues.

POINT II The Trial Court Did Not Abuse Its Discretion In Awarding
Specific Performance To The Trust And A Cash Offset To Nagles

The fact that Collard did not fully perform did not preclude the Court from
awarding the Trust specific performance where the court found that Collard substantially
performed, that Nagles complicated Collard's performance such that it would inequitable
for Nagles to recoup the property, and that balanced with other relevant evidence, the
most equitable solution to resolve the parties' claims and put an end to the litigation, was
to award the Trust specific performance and removal of Nagles' lis pendens and to order
the Trust to pay Nagles a cash offset to reflect any shortfall in payment to Nagles.
Contrary to Nagles' arguments, the trial court's equitable determination did not violate the
Court of Appeals' instructions on remand or any of Nagles' statutorily barred rights under
the parties' agreements.

POINT III The Trial Court Did Not Abuse Its Equitable Discretion In
Calculating Nagles' Offset

The trial court did not abuse its discretion in calculating the amount of the
equitable offset it ordered the Trust to pay Nagles based on the subsidiary findings of
fact, some of which are not challenged by Nagles, and others which Nagles fail to
properly challenge by marshaling the evidence to support them. Additionally, the trial

court's calculation of the amount of the offset did not implicate Nagles' legal rights under
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the contract which had been previously barred by the statute of limitations, or violate
Nagles' rights because the amount established did not include appreciation of the
property. Finally, Nagles' argument that the property should be made available to satisfy
payment of the offset is inadequately briefed such that the Court should decline review.

POINT IV  The Trial Court's Finding That Collard Delivered 105,000 Shares Of
Stock To Nagles Is Supported By Substantial Evidence In The Record

Nagles fail to properly marshal the evidence supporting this finding to show that it
is clearly erroneous, and the finding is supported by substantial evidence in the record.
The finding is not contrary to the mandate rule, because neither the trial court, prior to the
first appeal, nor the Court of Appeals in the course of the first appeal, made any findings
relative to the number of shares of stock Collard delivered to Nagles under Addendum 2.
Nagles' arguments that this factual finding violates the Statute of Frauds, is contrary to
judicial admissions of the Trust, and that the Trust failed to assert the issue until the eve of

trial, are factually and legally unsupported and should be rejected.

POINT V  Nagles' Argument That The Trial Court Erred In Concluding
That The Trust Acted Equitably In Conveying The Subject
Property, Is Inadequately Briefed And Contrary To Findings Of
Fact Not Properly Challenged By Nagles On Appeal

Nagles' argument on this point is inadequately briefed because Nagles fail to

delineate the appropriate standard for review for the issue and argue that the issue

is one of law reviewed for correctness when the issue is actually a mixed issue of

law and fact reviewed for abuse of discretion. Nagles fail to properly challenge

trial court's subsidiary factual determinations, or demonstrate that they collectively

do not provide a rational basis for the court's determination. Accordingly, the

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCl} 2nay contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



granted were in equity and not under the parties' contract. Thus, the Court should affirm

this equitable determination.

ARGUMENT

POINTI  BASED ON NAGLES' FAILURE TO COMPLY WITH UTAH R.
APP. P. 24(a)(5)(A)(B), THE COURT SHOULD DECLINE
REVIEW OF THE ISSUES LISTED IN POINTS L.A-C, II.A-C,
III.A-D, IV AND V.A-C OF NAGLES' STATEMENT OF ISSUES

In their Statement of Issues, Nagles repeatedly fail to comply with Rule
24(a)(5)(A)B) of the Utah Rules of Appellate Procedure. The Rule provides that an
appellant's brief must contain, inter alia,

(a)(5) A statement of the issues presented for review, including for each
issue the standard of appellate review with supporting authority; and

(a)(5)(A) citation to the record showing that the issue was preserved in the trial
court; or

(a)(5)(B) a statement of the grounds for seeking review of an issue not
preserved in the trial court. (Emphasis supplied)

The Rule requires attorneys to identify the standard of review for each issue
appealed. "The standard of review requirement in Subdivision (a)(5) should not be

ignored. The purpose of the requirement ... is to focus the briefs, thus promoting more

accuracy and efficiency in the processing of appeals." Christensen v. Munns, 812 P.2d
69, 73 (Utah App. 1992)

Instead of separately listing each issue for review followed by the appropriate
standard of appellate review with supporting authority for each issue, as required by Utah
R. App. P. 24(a)(5), Nagles lump issues listed under Roman numeral headings together

with issues listed under alphabetical headings and fail to state the applicable standard of
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to achieve a value of $.81 per share during the year following its delivery to Nagles, that
Collard "did not perform in the manner required by the express terms of the Real Estate
Contract or in the manner set forth by the Appellate Court." (Aplnt. Br. 21-24) Thus,
Nagles argue, the trial court was legally precluded from awarding the Trust specific
performance. This argument is incorrect.

In an equity action, a trial court has discretion to award specific performance to a
purchaser of real property where the trial court determines the purchaser has substantially
performed, and/or that other equitable considerations, including conduct of the seller
complicating the buyer's performance, or waiving the buyer's stricf performance,
persuade the trial court equity requires the award of specific performance to the buyer.

See, e.g., Christensen v. Christensen, 9 Utah 2d 102, 339 P.2d 101,103-104 (Utah 1959),

(affirming trial court's award of specific performance to the buyer under an oral contract

where plaintiff buyer had partially performed®); Adair v. Bracken, 745 P.2d 849, 852-

853, (Utah App. 1987) (seller's notice failing to state amount of deficiency owed was

fatal to attempt to terminate buyer's rights under contract); Butler v. Wilkinson, 740 P.2d

1244, 1257 (Utah 1987) (notice necessary to forfeit interests of buyer under uniform real

estate contact would include notice of the exact amount of default); First Sec. Bank of

Utah, N.A. v. Maxwell, 659 P.2d 1078, 1081 (Utah 1983) (person to whom tender is

> Under Utah law, the Statute Of Frauds permits specific performance in the case of an
oral contract, where a party has partially or substantially performed. §25-5-8, U.C.A.
(1953), as amended, expressly provides that, "Nothing in this chapter shall be construed
to abridge the powers of courts to compel the specific performance of agreements in case
of part performance thereof."
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fact and to its balancing of those facts, we will also defer to its conclusion that it had a
sufficient factual basis for reaching an equitable distribution.")
B. The Trial Court Faithfully Executed The Directions of The Court

of Appeals In Awarding Specific Performance To The Trust And
An Offset To Nagles

Contrary to Nagles' argument (Aplnt. Br. 22-23), the Court of Appeals did not
hold that the trial court could not equitably award the Trust specific performance on
remand. Instead, the Court of Appeals indicated that the Trust could be awarded specific
performance in the event that: (1) the trial court found that that the Trust had fully
performed, in which case "Seller is not entitled to further relief"; or (2) if the trial court
found that the Trust did not fully perform, by awarding the Trust specific performance
and requiring the Trust to pay an offset to Nagles in an "amount of the shortfall buyer

was obligated to pay in cash or additional shares..." (Collard v. Nagle, supra, at §§ 26-27,

Aplnt. Br. Add. B, R. 2427-2428). Thus, Collard's failure to fully perform did not
preclude the trial court from awarding the Trust specific performance. Woolsey v.
Brown, 539 P.2d 1035, 1038-1039 (Utah 1975), (awarding buyer specific performance
and requiring buyer to pay offset to seller).

Although the trial court held that the Trust did not produce sufficient evidence to
prove, by a preponderance of the evidence, that the stock Collard delivered to Nagles
achieved $85,000 in value during the year after its receipt, (Aplnt. Br. 23), this finding
did not preclude the trial court from awarding the Trust specific performance. Under the

Court of Appeals' instructions on remand discussed above, the trial court had discretion
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to award the Trust specific performance and require the Trust to pay a cash offset to
4

Nagles and that is precisely what the trial court did.

Nagles' arguments that, "Nagles are entitled to reéoup title to the property because
that was the status of the parties until the Trial Court's November, 2000, Order requiring
Nagle to convey title to the Trust" and that "That Order was vacated in its entirety by the
Appeals Court", (Aplnt. Br. 23';2'45,-vmust be rejected. These arguments are inadequately
briefed in that they contains no citations to the record, and are unsupported by any legal
authority or analysis. Additionally, the latter argument fails to acknowledge that the
Court of Apf:)gals did nvoht distlirb the lower court's finding on summary judgment that

Nagles' 15?551 claims under the parﬁies’ contract and addenda were barred by the applicable

statute of mli?nitations. (Collard v. Nagle, 922, Aplnt. Br. Add. B, R. 2426)

C. The ;i‘rial Court's Award Of Specific Performance To The Trust
Is Not Inconsistent With The Parties' Rights And Obligations
Under Their Contract and Addenda

Nagles argue that the trial court abused its discretion in awarding specific
performance to thé Trust, because such determination pu;portedly imposed duties on
Nagles they did not have under the parties' contract and addenda. This argument, in turn,
is based on Nagles' unsupported contention they had no duty to sell the stock delivered
under Addendum 2, because the stock purportedly never )reached a value where it could
have been sold to generate the $85,000 required to pay thé balance owing under

Addendum 2 during the year following its delivery to Nagles. (Aplnt. Br. 24-27)

This argument is untenable for at least three reasons.
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1993) ("A trial court abuses its discretion if there is "no reasonable basis for the

decision")

D. Nagles' Argument That The Trial Court's Award of Specific
Performance Violated Nagles' Contractual Remedies In Case Of

Breach, Is Erroneous Because Nagles' Contract Claims Are
Barred By The Statute Of Limitations

Nagles argue that the trial court abused its discretion in awarding the Trust specific
performance because it purportedly "ignored well settled rules of construction and
equity." (Aplnt. Br. 26-28) This argument is improperly briefed. Although citing
numerous general rules of contract interpretation, Nagles' argument is devoid of
appropriate references to the trial court's decision or record evidence, demonstrating that
the trial court incorrectly applied such rules. "Extensive quotations from numerous case
authorities and treatises, while helpful, cannot substitute for the development of appellate

arguments explicitly tied to the record." West Valley City v. Majestic Inv. Co., 818 P.2d

1311, 1313 (Utah App. 1991).

Similarly, Nagles' argument that he is entitled to recoup the property "because that
was the status of the parties until the Trial Court's November, 2000 Order", which Nagles
assert was "vacated in its entirety by the Appeals Court", Aplnt. Br. 23- 24, is also
improperly briefed in that it is unsupported by any argument or citation to the record as
required pursuant to Utah R. App. P. 24 (a)(9).

Because the foregoing arguments are inadequately briefed, the Court should

decline review. State ex rel C.Y. v. Yates, 834 P.2d 599, 602 (Utah App. 1992) (Court

declined to consider argument that was not adequately briefed).
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Nagles do not challenge the trial court's factual findings that the Trust consistently
occupied the property, and paid off Nagles' mortgage. Instead, Nagles contend the trial
court abused its discretion in relying on such findings in awarding the Trust specific
performance because, in Nagles' view, such findings ignore Nagles' purported right to
treat Collard as a tenant at will following his purported breach of Addendum 2. (Aplnt.
Br. 27-29) This argurhent is frivolous because in making an equitable determination, a
trial court is entitled to balance "the relative significance of facts and applicable law to
achieve a fair and equitable relief." Parduhn, supra, at §23. Facts regarding a buyer's
performance under a contract to purchase property, are relevant and routinely considered
by a trial court sitting in equity, in determining whether a buyer is entitled to an equitable
award of specific performance.

Although Nagles argue that the trial court's award of specific performance to the
Trust unlawfully deprives them of a contractual right to retake the property and treat
Collard as a tenant at will for a breach of the contract (Aplnt. Br. 27-29), the Court of
Appeals agreed that Nagles' rights and legal remedies under the contract were barred by
the statute of limitations. The Court of Appeals determined that Collard should not be
awarded specific performance on summary judgment due to a factual issue as to the value
of the stock conveyed to Nagle, and held that if it did not achieve $85,000, Nagles would

only be entitled to an "offset in the amount of the shortfall," not that Nagles would be

entitled to assert their legal rights against Collard under the contract. (Collard v. Nagle,

922,27, Aplnt. Br. Add. B, R. 2426-2428)

Digitized by the Howard W. Hunter Law Libggry, J. Reuben Clark Law School, BYU.
Machine-generated OCK Yhay contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



notice of the amount of any deficiency in the value of the stock during the year following
its receipt by Nagles, or thereafter (Findings of Fact, q1-3, 6-12, MD, Aplnt. Br. Add C.,
at R. 2488-2489; 2490-2501; and Conclusions of Law, 41-4, Id. at R. 2501-2504), not
properly challenged by Nagles on appeal, are more than sufficient to support the trial
court's equitable determination to award the Trust specific performance and to order the
Trust to pay Nagles an offset in the amount of $32,550.
C. Nagles' Argument That The Trial Court Incorrectly Determined The

Amount Of The Offset Because It Does Not Account For Appreciation

Of The Property, Is Not Properly Before The Court And Is Contrary

To Factual Findings Not Challenged By Nagles On Appeal

Nagles argue that the trial court incorrectly determined the amount of the offset,
because it purportedly "in no way accounts for the appreciation of the property over
time." (Aplnt. Br. 32). However, Nagles 'fail to properly identify this issue in their
Statement of Issues, fail to delineate the applicable standard of appellate review with
supporting authority and a citation to the record showing that this specific issue was
preserved in the trial court, and fail to provide a statement of grounds for seeking review
of an issue not preserved in the trial court, as required pursuant to Utah R. App. P.
24(a)(5)(A) and (B). (Aplnt Br. 1-9) Accordingly, the Court should decline review of this
issue on appeal.

Additionally, Nagles' argument ignores the fact that élthough Nagle threatened
Collard with legal action on January 13, 1981, he chose not to follow through and made a

calculated decision to wait until Collard came to him. (Nagle Depo. 50: 3-12, Tr. Exh. 7,

Counterclaim, §30-31 at 9-10, Tr. Exh. 4). Thus, the trial court did not abuse its
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discretion in not awarding Nagles' an offset based on the "appreciation” of the property,
because Nagles could have brought a claim for the property at the time of the purported
breach, but chose not to do so. For the same reason, Nagles' argument that they are
entitled to 8% prejudgment interest on the offset (Aplnt Br. 47), fails because Nagles
made a calculated decision not to assert claims under the contract prior to the filing of
this action.

D. Nagles' Argument That The Property Should Be Made Available To Satisfy

The Payment Of The Offset Is Improperly Before The Court And The Court
Should Decline Review

Nagles argue that "the subject property should be made available to satisfy any
monetary judgment this Court may order because the current owner is in privity with the
Trust." (Aplnt. Br. 33) However, Nagles fail to include this issue in their Statement of
Issues For Review, and fail to provide the applicable standard of appellate review with
supporting authority, or any citation to the récord showing that the issue was preserved in
the trial court, or a statement of grounds for reviewing an issue not preserved in the trial
court as required pursuant to Utah R. App. P. 24(a)(5)(A)B). (Aplnt. Br. 1-9)
Accordiﬁgly, the Court should decline review of this issue.

POINT IV THE TRIAL COURT'S FINDING THAT COLLARD DELIVERED

105,000 SHARES OF STOCK TO NAGLES IS SUPPORTED BY
SUBSTANTIAL EVIDENCE IN THE RECORD

A, The Trial Court's Factual Finding That Collard Delivered
105,000 Shares of Stock To Nagles Is Reviewed For Clear Error

The trial court's factual finding that Collard delivered 105,000 shares of stock to

Nagles is reviewed for clear error. Parduhn, supra, 424 "A trial court's findings are
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n n:

"clearly erroneous" "if they are so lacking as to be against the clear weight of the

evidence." Young v.Young, 1999 UT 38, §15, 979 P.2d 338 (Utah 1999).

B. Nagles' Challenge To The Trial Court's Finding That Collard Delivered
105,000 Shares of Stock To Nagles Is Improperly Briefed

Nagles' statement of four issues for review on this point (Aplnt. Br. 5-6), fails to
comply with the requirements of Utah R. App. P. 24(a)(5)(A)(B), in that Nagles fail to
delineate for each issue, the appropriate standard of review with supporting authority;
citation to the record to show that each issue was preserved in the trial court, and a
statement of grounds for seeking review of each issue not preserved in the trial court.
Accordingly, the Court should decline review of these issues.

C. The Mandate Rule Does Not Apply To The Trial Court's Factual
Finding That Collard Delivered 105,000 Shares Of Stock To Nagles

Nagles cite several cases for the proposition that the mandate rule dictates that
"pronouncements of an appellate court on legal issues in a case become the law of the
case and must be followed in subsequent proceedings in that case." (Aplnt. Br. 34)
(Emphasis supplied) Because the trial court's finding that Collard delivered 105,000 is
not a "legal issue", but a finding of fact, the mandate rule does not apply.

Contrary to Nagles' argument (Aplnt. Br. 33-34), the lower court never made any
findings concerning the stock Collard delivered to Nagles to pay the additional $50,000
Collard agreed to pay under Addendum 2. The only lower court finding cited by Nagles
states that, "On or prior to September 18, 1979, Collard tendered the 55,000 shares of
stock to Nagle as required by Installment 3 to the contract." (Findings of Fact, 47, R.

524, at 4, Add.6). (Emphasis supplied) Reference to a previous finding indicates that
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to bring the total value conveyed to seller to $85,000." (Addendum 2, Id., R. 2417) In this
regard, the trial court found that "[i]t is clear to the court that Collard owed Nagle
$85,000 and that to pay that amount would require more than the 55,000 shares would be
required given the historical value of the Utah coal shares" and that "the exhibits admitted
show that in fact Nagle received 105,000 shares of Utah Coal stock on September 19,
1979 from Collard." (Findings of Fact, 96, MD, R. 2490-2491)

Although Gary Nagle testified at trial that he purchased 50,000 of the 105,000
shares Collard delivered to Nagles on September 18, 1979, the trial court rejected this
testimony, based on "all the history of the case and records involved", including: (1)
Nagles' prior sworn statements in their Answer denying the receipt of any stock from
Collard; (2) Nagles' subsequent admission in interrogatory responses that Collard
delivered 105,000 shares of stock which "was to be sold for $85,000." (Id.);

(3) the records from the stock transfer agent showing Nagles received 105,000 shares;
and (4) the fact that Nagles had no documentation of any such purchase. (Statement of
Facts, 99 7-11, supra, at 6-7) Based on the foregoing evidence, the trial court concluded
If Collard owed Nagle $85,000, it does not comport with reason that
Nagle would give Collard $10,000 in the form of check for those shares
as Nagle said. Rather, it is reasonable that Collard would transfer the
additional 50,000 shares to Nagle and Nagle would simply reduce the
$85,000 owing to the amount remaining depending on the value of those
shares. Further, Nagle had no documents, even though his accountant and
financial advisor, did his books, that supported the claimed payment by
Nagle to Collard of $10,000 in the September 1979 time frame. (See,
Findings of Fact, 6, MD, Aplint. Br. Add. C, R. 2491-2492)

Because the trial court judge is in the best position to assess the credibility of

witnesses, and there is a reasonable basis to support the trial court's finding that 105,000

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OO, may contain errors.



shares of stock were conveyed by Collard to Nagles, the Court should reject Nagles'

argument that this finding is clearly erroneous. Reed v. Reed, 806 P.2d 1182, 1184(Utah

1991) ("It is the province of the trier of fact to asséss the credibility of witnesses...")
Based on the foregoing, no modification of the parties' contract or addenda was

required for the trial court to find that Collard delivered 105,000 shares of stock to Nagles

on September 18, 1979, and Nagles' challenge to this finding based on his argument that
it violates the Statute of Frauds (Apint. Br. 36-38), is frivolous and furnishes no basis for
reversal of the trial court's equitable determination in this case.

E. Nagles Fail To Demonstrate That The Trial Court's Finding That Collard
Delivered 105,000 Shares of Stock to Nagles Is Clearly Erroneous By
Marshaling All Of The Record Evidence Supporting This Finding
Although Nagles claim that the challenged finding of fact is "against the weight of

the evidence and clearly erroneous" (Aplnt. Br. 38-40), Nagles fail to properly marshal

all of the evidence in the trial court record supporting this ﬁnding "and then demonstrate
why that evidence is legally insufficient to support it even when viewing it in a light most
favorable to the trial court below." Parduhn, supra, §30 (internal citations omitted)

Instead of attempting to carry this burden, Nagles selectively recite the evidence

supporting their position, and argue the trial court erred in not accepting Nagles' view of

the evidence without supporting authority or citation to the record.
Thus, Nagles first argue that the stock transfer documents showing that Collard
delivered 105,000 shares of stock to Nagles on September 18, 1979, (Tr. Exh. 14), and

Nagles' admission in his interrogatories that he receive the 105,000 shares to "pay the

$85,000 balance" (Tr. Exh. 11) "do not support the Trial Court's conclusion of
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modification." (Aplnt. Br. 38-29). However, Nagles fail to provide any record citation
demonstrating that the trial court actually concluded that the parties' "modified their
agreement" and the trial court made no such conclusion. (Conclusions of Law, MD,
Aplnt. Br. Add. C, R. 2501-2510) Thus, this argument is simply a straw man.

Additionally, as discussed above, Nagles fail to demonstrate that any modification
of the parties' contract and addenda is a necessary corollary of the trial court's finding that
Collard delivered 105,000 shares of stock to Nagles. Thus, Nagles' arguments that the
foregoing evidence does not support the non-existent "modification”, do not demonstrate
that the trial court's challenged factual finding is clearly erroneous, or that such evidence
is "legally insufficient" to support it. Parduhn, supra, 430.

Second, Nagles argue that (2) Gary Nagle's interrogatory response in which he
indicates he purchased Utah Coal stock from other individuals, but does not indicate that
he purchased any of the 105,000 shares of Utah Coal stock he received from Collard, and
(2) Nagles' lack of any documentation to support Gary Nagles' testimony that he
purchased any stock from Collard, does not support the trial court's finding that Collard
delivered 105,000 shares of stock to Nagles, because "it is not evidence to show mutual
assent." (Aplnt. Br. 39) This argument is based only on Nagles' unsupported argument
that trial court concluded that the parties had modified their agreement, and does not
explain how the challenged evidence, either alone or in combination with other facts
supporting the challenged finding, is "legally insufficient" to support the challenged

finding, as required under Parduhn, Id.
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Although Nagles concede that the trial court was not required to believe Gary
Nagles' testimony that he purchased 50,000 shares of the 105,000 Collard delivered to
Nagles on September 18, 1979 (Aplnt. Br. 39), Nagles argue that such finding "does not
mean that the obverse is true.” Again, Nagles fail to demonstrate that the trial court's
finding that Nagles did not purchase any of the 105,000 shares delivered by Collard, is
"legally insufficient" to support the challenged finding.

Nagles also argue that based on Gary Nagle's inability to produce documents
showing he purchased 50,000 of the 105,000 shares Collard delivered to him on
September 18, 1979, that the trial court "unfairly shifted the burden of proof" to Nagle to
prove his claim that he purchased this stock. (Aplnt. Br. 39). This argument is frivolous.
Nagles are simply subject to the legal maxim that, "He who asserts must prove."

Thus, the fact that Nagles produced no documents at trial to support his claim that he
purchased 50,000 shares of the 105,000 shares Collard delivered to him, was a fact that
the trial court could legitimately consider, together with other evidence, in rejecting
Nagles' claim that he purchases 50,000 of the 105,000 shares Collard delivered to him on
September 18, 1979.

The trial court also rejected‘ Gary Nagle's testimony that he purchased 50,000 of
the 105,000 shares of stock delivered by Collard for $10,000, based on Nagles' prior
conflicting testimony and Nagles' prior admission that the 105,000 shares of stock he
received from Collard was to pay off the $85,000 balance, and the unlikelihood that
Nagles would have been purchasing stock from Collard if, as Nagles claimed, Collard

still owed them money under the parties' contract and addenda. (Findings of Fact, 6,
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MD, Aplnt. Br. Add. C, R. 2490-2492); Parduhn, supra, at 36 ("We hold that a judge in
an equitable proceeding may draw reasonable inferences with respect to the parties' likely
course of action in a given situation.") (internal citations omitted)

Nagles further argue that, "it was the Trust's burden to prove modification of the
contract" (Aplnt. Br. 39). This argument lacks any evidentiary support because Nagles
fail to provide any citation to the record demonstrating that the Trust asserted any
modification of the parties' agreement.

Nagles argue that, "the Trial Court's determination that the parties understood that
more shares would be needed to reach $85,000 given the trading price at the time is sheer
conjecture." (Aplnt. Br. 39-40) This argument is improperly briefed because Nagles fail
to marshal all of the record evidence supporting this subsidiary factual finding, as a
prerequisite to challenging it. (Finding of Facts, §6, MD, Apint. Br. Add. C, R. 2490-
2492)

The evidence contained in Addendum 1 reflecting the parties' agreement that
55,000 shares would be necessary to pay the original balance of $30,541.26, under
Addendum 1 (Aplnt. Br. Add. A, R. 2416), supports the trial court's conclusion that
additional shares would be necessary to pay the higher balance of $85,000 under
Addendum 2. Parduhn, supra, 425 (appellee may prove that appellant did not meet their
marshaling burden by preéenting a "scintilla" of evidence supporting the district court's
findings)

Although Nagles dispute the manner in which the trial weighed the evidence

underlying the challenged factual finding, and selectively present evidence favorable to
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Lundgren, 930 P.2d 1206, 1212 (Utah App. 1997) In Bellon v. Malnar, 808 P.2d 1089,

1097 (Utah 1991), a case involving the equitable determination of parties' rights under a
real estate purchase contract, as in the case at bar, this Court indicated that the lack of
mathematical certainty generally prevents an award of prejudgment interest in equity
claims. In this regard, the Court stated

No case has been cited to us where we have allowed prejudgment

interest in an action such as the instant case, which is for equitable

relief. "A suit of this nature ... invokes consideration of the principles

of equity which address themselves to the conscience and discretion

of the court."

As in Bellon, the trial court here was vested with broad discretion in determinihg
the amount, if any, to be awarded in prejudgment interest. The trial court found that it
could not determine the value of the stock during the relevant period in calculating the
offset to Nagles to a mathematical certainty, due to the fact that "[T]he price of stock
obviously fluctuates and changes and is dependent on many variables." The trial court
also discussed the difficulty in valuing the stock due to the lack of complete records
showing the numbers of shares traded and the volume of shares traded during the relevant
time period. As the trial court stated, "The evidence simply did not lend itself to an exact
calculation." (Findings of Fact, Y12, ApInt. Br. Add. C, R. 2494-2501, quoted language
at R. 2500)

Based upon the foregoing factual findings, not challenged by Nagles on appeal,

the trial court concluded as a matter of law that an award of prejudgment interest to

Nagles was improper because
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For prejudgment interest to be applicable, the damages must be complete
and measurable by fixed rules of evidence and known standards of value.
Here, the amount of any offset was not determinable until facts were
presented, and then the amount is set only as an equitable remedy after the
facts were known. The amount was not set as of a particular time and the
damage remedy has been determined by a fact finder. No prejudgment
interest is awarded.

(Conclusion of Law, §13, MD, Aplnt. Br. Add. C, R. 2508).

Although Nagles argue for prejudgment interest, claiming they have never
received any payment of the balance due under Addendum 2 (Aplnt. Br. 46-47), this
argument is contrary to the trial court's findings of fact and conclusions of law, not
properly or persuasively challenged by Nagles on appeal. (Argument, Points [, II, IIT and
IV, supra, at 14-44) Thus, Nagles fail to demonstrate that the trial court abused its
discretion in declining to award them prejudgment interest.

POINT VII THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN
DENYING BOTH PARTIES ATTORNEY FEES BECAUSE
NEITHER PARTY SUBSTANTIALLY PREVAILED AND THE

ONLY REMEDIES GRANTED WERE IN EQUITY AND NOT
UNDER THE CONTRACT

Nagles argue that the trial court "erred" in not awarding therﬁ attorney fees based
on a provision in the parties' contract giving the prevailing party the right to seek
reasonable attorney fees. (Aplnt. Br. 48). This argument assumes that the trial court's
award of attorney's fees is to be made under the parties' contract, and that the issue poses
a question of law to be reviewed for correctness. Both assumptions are unwarranted.

In Hughes v. Cafferty, 2004 UT 22, 920, this Court squarely held that an abuse of

discretion standard applies to a trial court's grant of attorney's fees in equity, where no

contractual remedies are awarded. In this regard, the Court declared that
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We hold that the appropriate standard for reviewing equitable awards
of attorney's fees is abuse of discretion. When a court awards attorney
fees pursuant to a statute or contract, it does so in recognition of a
party's legal right to an award. In contrast, a court making an equitable
award of fees is concerned not with a party's legal entitlement to an
award, but with the equities. In other words, the court must ascertain
whether the equities in a given case justify the use of its inherent

and discretionary power to award fees. See, Thurston v. Box Elder
County, 892 P.2d 1034,1041 (Utah 1995). ("A trial court is accorded
considerable latitude and discretion in applying and formulating an
equitable remedy"; Saunders, 840 P.2d at 809 (noting the discretion
courts have when awarding fees as an equitable remedy as opposed to
awarding fees as a matter of right.)

In the instant case, the trial court concluded, as a matter of law, that neither party
was entitled to attorney's fees because neither party substantially prevailed on their legal
claims under the parties' contract and no contractual remedies were granted, but only
remedies in equity. (Conclusions of Law, {14, MD, Aplnt. Br. Add. C, R. 2509- 2510)

This Court's decision in R.T. Nielson Co. v. Cook, 2002 UT 11, 425,40 P.3d 1119

cited by Nagles (Aplnt. Br. 48-49), does not support Nagles' entitlement to an award of
attorney fees in equity. That case involved an appeal from the trial court's award of
attorney's fees in a breach of contract case decided by a jury, not an appeal from an
equitable determination of an offset by a trial court in an equity proceeding‘, as in the
instant case.

REQUEST FOR DAMAGES AND FEES FOR FRIVOLOUS APPEAL

Nagles' appeal in this case is "frivolous" under Utah R. App. P. 34(b). As detailed
herein, Nagles repeatedly fail to comply appellate rules regarding the presentation of
issues and arguments in an appellate brief. Nagles also fail to properly marshal the

evidence to support the numerous factual determinations of the trial court they directly, or
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INDEX TO APPELLEE'S ADDENDA

Utah Code Ann. §78-2-2. Supreme Court Jurisdiction and Article VIII, §1 and §3,
Utah Constitution

Gary M. Nagle's Response To Plaintiff's First Set of Interrogatories and Request
for production of Documents, dated 1/26/00, Trial Exhibit 11 -

Stock Transfer showing 105,000 shares delivered to Nagles, dated 9/18/1979,
Trial Exhibit 14

Stock Transfer showing Nagles' purchase of 60,000 shares, dated 12/13/1979,
Trial Exhibit 15 '

Affidavit of Kelly James Kirch, dated 3/28/2000

Findings of Fact and Conclusions of Law and Order, dated 11/6/2000, Trial
Exhibit 23
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