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I.

QUESTIONS PRESENTED FOR REVIEW

A. DID THE TRIAL COURT AND APPELLATE COURT ERR IN RULING THAT
THE "ONE-ACTION RULE" UNDER U.C.A. S78-37-1. DID NOT APPLY TO A
DEFICIENCY JUDGMENT ON A TRUST DEED NOTE WHERE THE UNDERLYING
SECURED PROPERTY WAS SOLD?
B.
DID THE TRIAL COURT AND APPELLATE COURT ERR IN GRANTING
PLAINTIFF/RESPONDENT'S MOTION FOR SUMMARY JUDGMENT WHEN MATERIAL
ISSUES OF FACT EXISTED INVOLVING THE "ONE-ACTION RULE" AS IT IS
CONTAINED IN U.C.A. S 78-37-1. AND IN APPLYING THE RULE AGAINST THE
ISSUE OF PLAINTIFF/RESPONDENT'S NEGLIGENCE?
C.
DID THE TRIAL COURT AND APPELLATE COURT ERR IN AWARDING
ATTORNEY FEES TO THE PLAINTIFF/RESPONDENT?
II.

COURT OF APPEALS DECISION

The Court of Appeals heard and decided this matter (Case No.
880662-CA) on March 14, 1989, under R.U.C.A. 31, and affirmed the
trial court's summary judgment decision.
The Appellate Court
subsequently denied Appellants' Petition for Rehearing.
III.

JURISDICTION OF THE COURT

(a) This Court has jurisdiction of this case under Rules 42,
43(2) and 43(3) of the Utah Supreme Court because the Petition
requests the Supreme Court to review the March 14, 1989, Appellate
Court decision to affirm the July 23, 1987, summary judgment
entered by the trial court.
(b) The Appellate Court denied the Appellants' Petition for
Rehearing on April 7, 1989, and a Motion for Extension of Time was
timely filed with this Court, wherein this Court granted Petitioners an extension of time to file their petition until June 6,
1989.
IV.

CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, RULES AND REGULATIONS

The following rules and statutes are at issue in this appeal.
A copy of each of the following rules or statutes is located in
Appendix C of this Petition:
U.R.C.P. 54 and 56
U.C.A. 1953, §§ 57-1-19, et sea.
U.C.A. 1953, § 59-10-37
U.C.A. 1953, §§ 75-7-301 through 75-7-306
U.C.A. 1953, §§ 78-37-1, et sea.
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V.

STATEMENT OP THE CASE

This case involves an attempt to collect a deficiency judgment
on property secured under a Trust Deed and Note.
1986, the

Plaintiff/Respondent

("Sacos") brought

In January of
this

action

alleging that the Petitioners/Defendants ("Goodwins") were personally liable under a trust deed note securing the trust property
located in Summit County, Utah.
by the County.

The property was sold for taxes

Petitioners have argued that the Plaintiff was

negligent in failing to appoint a trustee over the trust deed,
thereby impairing her security interest. [Appendix D-l].
On June 11, 1987, Sacos filed a Motion for Summary Judgment
under Rule 56 of the Utah Rules of Civil Procedure. The Motion was
set for a hearing on June 29, 1987. The Goodwins filed a Request
of Continuance due to unavailability and asked the Court to accept
briefs on the Motion for Summary Judgment.
No hearing was held on the motion and by minute order of July
23, 1987, the Trial Court granted summary judgment in favor of
Sacos for $6,531.57, including costs, attorney fees and accrued
interest.

The Trial Court found that Sacos1 complaint was not

premised upon or relative to a foreclosure action. The Trial Court
further found that the "one-action rule" under U.C.A* §78-37-1 was
not pertinent.
On March 14, 1989, the Appellant Court affirmed the trial
court's decision.

A Petition for Rehearing was timely filed with

the Appellate Court. The Petition for Rehearing was denied by the
Appellate Court on April 7, 1989.
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A timely extension was filed

with this Court and the Court ordered that the time for filing a
Petition for Writ of Certiorari was extended until June 6, 1989.
VI.

STATEMENT OF THE CASE

This case involves an attempt to collect a deficiency judgment
on a Trust Deed and Note.

The real property in question (a 1/2

acre of unimproved property in Summit Park, Utah) was purchased
from Iris B. Searle by the Goodwins under a Uniform Real Estate
Installment Contract in January 1977.

The contract required

monthly installments over ten years.
On August 13, 1979, a warranty deed was signed by Searle and
delivered to the Goodwins. The warranty deed extinguished the Real
Estate Installment Contract signed in 1977. A Trust Deed was also
signed by the parties on August 13, 1979. The Goodwins were named
as trustors and Sacos and Searle were named as trust beneficiaries.
No trustee was ever appointed by Sacos or by Searle on the Trust
Deed. In 1984, Mrs. Searle died and payments were then made by the
Goodwins to the Estate of Iris B. Searle.
The 1980 Summit County property taxes were not paid by the
Goodwins.

The Goodwins did not receive actual notice from the

County that a tax sale was scheduled for the property. On June 3,
1985, the Goodwins attempted to pay the back taxes, but they
discovered that the real property had been sold for taxes and
expenses of $3,894.82 on May 22, 1985. [Trial Court Record, page
11].

Petitioners based on information and belief, understand that

the tax sale purchaser resold the property on the same day for an
amount in excess of $12,000.

Petitioners also believe that the
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property had a fair market value of $22,000 to $30,000 on the date
of the tax sale.

The Goodwins notified Sacos of the tax sale in

July of 1985.
VII.

ARGUMENTS

A. DID THE TRIAL COURT AND APPELLATE COURT ERR IN RULING THAT
THE "ONE-ACTION RULE" UNDER U.C.A. S78-37-1, DID NOT APPLY TO A
DEFICIENCY JUDGMENT ON A TRUST DEED NOTE WHERE THE UNDERLYING
SECURED PROPERTY WAS SOLD?
The trial court in its minute order dated July 23, 1987,
stated the following:
... Plaintiffs1 claims are not premised upon or relative
to a foreclosure action.
For this reason, the "one
action rule" is not pertinent... [Trial Court Record,
page 94].
The statutory provision which creates the "one-action rule"
and relied upon by the Petitioners, is Section 78-37-1, which
provides that:
There can be one action for the recovery of any debt or
the enforcement of any right secured solely by mortgage
upon real estate which action must be in accordance with
the provisions of this chapter... [U.C.A. §78-37-1].
The Utah Supreme Court has held that the "one-action rule" is
intended to limit the creditor to one remedy in exhausting his
security before having recourse to the debtor for a deficiency.
[Utah Mortgage and Loan Co. v. Black, 618 P.2d 43 (Utah 1980);
Cache Valley Banking Co. v. Logan, 88 Utah 577, 56 P.2d
(1936)].
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Consequently, if the creditor (Sacos) failed to comply

with the statute in not applying the security to the Goodwins1
obligation in accordance with their agreement, that would preclude
Sacos from a recovery of any deficiency against the Goodwins. [Utah
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Mortgage at 45].
The "one-action rule" is also a "one-remedy rule" and when a
creditor uses up the security which was agreed would stand good
for his debt, he may not look to the debtor personally for any
deficiency.

An action may only be brought solely upon the note

without going through a fruitless procedure of foreclosure, if the
creditor meets the burden of showing that the security is non-existent and that the security has not been lost through any fault, or
neglect of the creditor. [Utah Mortgage at 45; Lockhart Co. v.
Equitable Realty Co. . 657 P.2d 1333 (Utah 1983)].

The trial court

erroneously did not require Sacos to meet this burden.
The creditor cannot waive the application of the statute
without the consent of the debtor by allowing the property to be
sold or by releasing the mortgage for the purpose of bringing an
action on the note. [Utah Mortgage at 45; Hibernia Sav. & Loan
Society v. Thronton. 109 Cal. 427, 42 P. 447 (1895)].
The appellate court by affirming the trial court's minute
order ignored Utah precedent when the courts concluded that the
"one-action rule" did not apply in this case. This error alone is
sufficient to reverse this case.

Petitioners raise many genuine

issues of fact in Argument "B" of this brief, all of which could
be fairly litigated if this Court would follow the strict precedent
it has established and remand this case for trial.1

The trial court's hasty decision was entered before the Goodwins could conduct discovery to determine
if Sacos complied with the numerous trust deed procedures in attempting to collect this deficiency judgment.
For example: 1) Sacos failed to appoint a trustee to protect her security interest; 2) a trustee instead of
Sacos should be the real party in interest in this case; and 3) the deficiency judgment was brought outside
the three month limitation period as defined in U.C.A. §57-1-34. These compliance failures and possibly
others occurred because no trustee existed to protect the security.

-5-

B.
DID THE TRIAL COURT AND APPELLATE COURT ERR IN GRANTING
PLAINTIFF/RESPONDENT'S MOTION FOR SUMMARY JUDGMENT WHEN MATERIAL
ISSUES OF FACT EXISTED INVOLVING THE "ONE-ACTION P.ULE" AS IT IS
CONTAINED IN U.C.A. § 78-37-1, AND IN APPLYING THE RULE AGAINST THE
ISSUE OF PLAINTIFF/RESPONDENT'S NEGLIGENCE?
On review of a summary judgment the question is whether there
is any genuine issue as to any material fact. [Thornock v. Cook,
604 P.2d 934 (Utah 1979)].

The Goodwins as the losing party are

entitled to have this Court survey the evidence and all reasonable
inferences in a light most favorable to them, fThompson v. Ford
Motor Co., 395 P.2d 62 (Utah 1964)].
The "one-action rule" does not require that a formal foreclosure be conducted if the property is worthless or has been sold.
However, the creditor has the burden under the "one-action rule"
to prove that the security interest did not become worthless
through any fault or neglect of the creditor. [Lockhart at 1336;
Utah Mortgage at 45; First Security Bank of Utah v. Felger, 658
F.Supp. 175 (D. Utah, 1987)].
The Goodwins argue that Sacos was negligent by not appointing
a trustee over the trust deed.2 Whether Sacos was negligent by not
appointing a trustee is a genuine issue of fact.

Ordinarily, the

question of negligence may not be settled on a motion for summary
judgment, fPreston v. Lamb, 20 Utah 260, 436 P.2d 1021 (1968)].
In addition, the Goodwins allegation was not rebutte.d by Sacos in
her motion for summary judgment and as a result the trial court

U.C.A. §57-1-32, which controls actions to recover deficiency balances on trust deeds has been
interpreted by the Utah Supreme court to be the "exclusive remedy for securing a deficiency judgment
following a sale of real property under a trust deed, thereby precluding the pursuance of any other remedy
once the sale has been made." [Cox v. Green. 696 P.d 1209 (Utah 1985)]. Cox infers that Sacos could only
collect a deficiency on this property under the above statute.
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incorrectly concluded this case without giving the Goodwins an
opportunity to decide this issue based on facts presented at trial.
An examination of the legal powers and duties of trustees
under trust deeds is important. A trustee has duties and responsibilities which would have prevented the tax sale, if a trustee had
been appointed.

Title 57 of the Utah Code only addresses the

specific "power of sale" concerning trustees. [U.C.A. §57-1-23].
Utah

case

law and

neighboring

jurisdictions

provide

further

guidance concerning the duties and powers trustees.
The Utah Supreme Court has decided that the trustee is in a
confidential relationship with the trustor and has stated:
The duty of the trustee under a trust deed is greater
than the mere obligation to sell the pledged property in
accordance with the default provision of the trust deed
instrument; it has a duty to treat the trustor fairly and
in accordance with a high punctilio of honor. (Emphasis
Added) fBlodgett v. Martsch, 590 P.2d 298 (Utah 1978)].
Other jurisdictions have extended the duties of the trustee
beyond the power to sale the property.

The Arizona Supreme Court

has stated that:
...a Trustee under a deed of trust owes a duty both to
the trustor and the beneficiary of the trust to perform
impartially, and the trustee is under the additional
specific obligation not to sacrifice the debtor's
property". fMcHugh v. Church. 583 P.2d 210 (Ariz. 1978)].
The Washington Appellate Court has stated that:
..[the] Trustee on [a] deed of trust is held to exceedingly high standard[s] when exercising his fiduciary
duty. fKoegel v. Prudential Mut. Sav. Bank, 752 P.2d 385
(Wash. App. 1988)].
The critical question in this case is whether the failure to
appoint a trustee resulted in neglect which impaired the security
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of either the beneficiary or the trustor. Only highly specialized
individuals and entities qualify to be appointed as trust deed
trustees in order to prevent the loss suffered in this case.3
Trust deed trustees routinely subscribe to tax services or
specifically check properties in their trust to discover if a
trustor is in default on tax payments or assessments concerning the
trust property. The tax service or property check would notify the
trustee so that the trust property could be purchased under a
private tax sale before the redemption period expires. [See U.C.A.
§59-10-37].
The fair market value of the trust property in this case on
the tax sale date is uncertain, but Petitioners based on information and belief understand that the value exceeded $12,000.00.
Just as a junior lienholder would not allow a senior lienholder to
foreclose on an excess secured amount, neither would a trustee
under a trust deed allow property worth over $12,000 to be sold for
less than $4,000.

Instead, the trustee would have purchased the

property at a private tax sale and protected the $8,000 equity in
the secured property.4
Counsel for Sacos has argued that Sacos was not negligent by
failing to appoint a trustee.

This dispute as to negligence is a

material fact and it requires that the summary judgment be vacated

U.C.A. §57-1-21, allows only highly specialized individuals and entities such as attorneys; banking
or insurance institutions; Utah trust corporations; title insurance or abstract companies; U.S. government
agencies; or Farm Credit associations to qualify as trustees under trust deeds.
If the decision in this case prevails, then the message is clear to subsequent creditors, that the
"one-action rule" can be circumvented by allowing senior lienholders uncontested foreclosure, even when the
secured property is valued in excess of the priority liens.
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and that this case be remanded to the district court for further
proceedings consistent with Utah precedent because the trustee
under Utah law has certain duties to the trustor which would have
included notifying the Goodwins of any impending tax sale and
preserving the equity in the trust property for the beneficiaries.
The Goodwins have correctly argued in their previous briefs
submitted to the lower courts that the failure to appoint a trustee
is the fault of Sacos. The entire right and control to appoint a
trustee and its successors is given to the trust beneficiary.
[U.C.A. §57-1-22(1)].

The Utah statutes do not provide for the

trustors (the Goodwins) to appoint a trustee.

The failure to

appoint a trustee acted as a detriment to the Goodwins and negligently impaired Sacosfs security rights.
C.
DID THE TRIAL COURT AND APPELLATE COURT ERR IN AWARDING
ATTORNEY FEES TO THE PLAINTIFF/RESPONDENT?
An award of attorneys fees must generally be made on a basis
of findings of facts supported by evidence and appropriate conclusions of law. [Cabrera v. Cottrell, 694 P.2d 623 (Utah 1985);
Jenkins v. Bailey, 676 P.2d 391 (Utah 1984)].

Reviewing evidence

is the fundamental requirement for establishing the award of
attorney fees. [Paul Mueller Co. v. Cache Valley Dairy Association,
657 P.2d 1279 (Utah 1982)].

An award for attorney fees made

without adequate evidence constitutes abuse of discretion and must
be overruled by the Supreme Court. FMueller at 1287].
To determine reasonable attorney fees under U.C.A. § 78-37-9,
which authorizes attorney fees in foreclosure cases, evidence

-9-

concerning the actual fee agreement and testimony concerning what
is a reasonable fee is helpful. Such evidence and testimony cannot
be a substitute for the trial court's own full inquiry into the
matter. [Associated Industrial Developments, Inc. v. Jewkes, 701
P.2d 486 (Utah 1985)].
The Trial Court in its minute order stated that "the Court
will entertain a further claim for fees if there is a rule statutory rule or contract provision existing to award the fees."

The

Summary Judgment prepared by Sacos1 attorney lists the total costs
and total attorney fees without providing a bill of costs or
affidavit as to attorney fees. Additionally, no basis is cited for
awarding attorney fees. Without evidence of the costs and fees it
was improper for the lower courts to approve Plaintiff's request
for attorneys fees and costs connected with this judgment. [Trial
Court Record, pages 101 through 1-4].
A party can collect costs of an action if he serves a bill of
costs or memorandum upon the adverse party within five days after
entry of judgment. [U.R.C.P. 54(d)(2)].

No memorandum or bill of

costs was ever served upon the Goodwins or the Court. As a result,
the costs should also be disallowed.
VIII.
The

CONCLUSION

"one-action rule" as defined under U.C.A. §78-37-1,

applies to any action where property is secured under a deed of
trust or mortgage. The lower courts incorrectly concluded that the
"one-action rule" did not apply in this case because there was no
foreclosure action. The proper construction of the language of the
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statute is that, if the mortgage on its face purports to be a
security to the creditor, then the creditor must bring his action
for foreclosure. The creditor cannot waive the application of the
statute without the consent of the debtor. In this case the trial
court incorrectly found that the rule did not apply, but Utah
precedent has decided otherwise and, therefore, the decision of the
trial court should be reversed.
Summary judgment should not be granted where a genuine issue
of fact exists.

The secured property and any attempt to collect

a deficiency judgment is subject to the "one-action rule" as
defined in U.C.A. §78-37-1.

The Utah Supreme Court has at least

twice in the 1980's considered the issue of the "one-action rule"
as it applies to summary judgment.

In those two cases the trial

courts both granted summary judgment and the Supreme Court reversed
each of those decisions. Under the "one-action rule" the creditor
has the burden of proving that the security was not lost through
any fault or negligence on his part.

A genuine issue of fact

exists as to whether Sacos was negligent by failing to appoint a
trustee over the trust deed.

Utah case law and neighboring

jurisdictions have stated that the trustee of a trust deed also
owes a duty to the trustor.

A trustee would have protected the

$8,000 equity in the secured property for the benefit of the trust
beneficiaries.
The award for attorney fees and costs should be stricken
because no evidence was submitted by Sacos as to the reasonableness
of the fees and no authority was cited to award the fees.
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Inasmuch as there is a dispute as to material facts, it is
necessary that the summary judgment be vacated and that this case
be remanded to the trial court for further proceedings consistent
with Utah precedent.
Respectfully submitted this

&

day of June, 1989.

HATCH, MORTON & SKEEN

By:
David 0. Blacky#0346)
1245 Brickyard, Suite 600
Salt Lake city, Utah 84106
(801) 484-3017
CERTIFICATE OF SERVICE
I, the undersigned, do hereby certify that on this ^*'
day
of June, 1989, I have mailed ^r true and correct copy of the
foregoing document by depositing the same in the United States
Mails, postage prepaid, and addressed to:
Mr. Bryan W. Cannon
BEESLEY & FAIRCLOUGH
40 East South Temple, #310
Salt Lake City, Utah 84111
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APPENDIX

IN THE UTAH COURT OF APPEALS

I-•

OOOoo

Mr-

Shirley J. Sacos, Individually
and as Personal Representative
of the Estate of Iris B. Searle,
ORDER
Plaintiff and Respondent,

Case No. 880662-CA

v.
George Raymond Goodwin and
Susan Lynn Olson Goodwin,
Defendants and Appellants•

Before Judges Bench, Davidson and Jackson (On Rule 31
Hearing).
This matter is before the court pursuant to R. Utah
Ct. App. 31.
IT IS HEREBY ORDERED THAT the judgment is affirmed,
and
IT IS FURTHER ORDERED THAT respondents are awarded
costs and attorney fees based on the provisions of the
trust deed note executed by appellants.
DATED th

is Mday

FOR THE COURT:

Russell W. Bench, Judge

of March, 1989

UTAH STATE COURT OF APPEALS

Shirley J. Sacos/ Individually
and as Personal Representative
of the Estate of Iris B. Searle,
Plaintiff and Respondent,
v.
George Raymond Goodwin and
Susan Lynn Olson Goodwin,
Defendants and Appellants

ORDER

Case No. 880662-CA

This matter is before the Court upon a Petition for
Rehearing filed by the Appellant.
IT IS HEREBY ORDERED that the Appellant's Petition for
Rehearing is denied.
Dated this 7th day of April, 1989.
FOR THE COURT:
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Rule 54. Judgments; costs.
(a) Definition; form. "Judgment" as used in these rules includes a decree
and any order from which an appeal lies. A judgment need not contain a
recital of pleadings, the report of a master, or the record of prior proceedings.
(b) Judgment upon multiple claims and/or involving multiple parties.
When more than one claim for relief is presented in an action, whether as a
claim, counterclaim, cross-claim, or third-party claim, and/or when multiple
parties are involved, the court may direct the entry of a final judgment as to
one or more but fewer than all of the claims or parties only upon an express
determination by the court that there is no just reason for delay and upon an
express direction for the entry of judgment. In the absence of such determination and direction, any order or other form of decision, however designated,
which adjudicates fewer than all the claims or the rights and liabilities of
fewer than all the parties shall not terminate the action as to any of the
claims or parties, and the order or other form of decision is subject to revision
at any time before the entry of judgment adjudicating all the claims and the
rights and liabilities of all the parties.
(c) Demand for judgment.
(1) Generally. Except as to a party against whom a judgment is entered by default, every final judgment shall grant the relief to which the
party in whose favor it is rendered is entitled, even if the party has not
demanded such relief in his pleadings. It may be given for or against one
or more of several claimants; and it may, when the justice of the case
requires it, determine the ultimate rights of the parties on each side as
between or among themselves.
(2) Judgment by default. A judgment by default shall not be different
in kind from, or exceed in amount, that specifically prayed for in the
demand for judgment.
(d) Costs.
(1) To whom awarded. Except when express provision therefor is
made either in a statute of this state or in these rules, costs shall be
allowed as of course to the prevailing party unless the court otherwise
directs; provided, however, where an appeal or other proceedings for review is taken, costs of the action, other than costs in connection with such
appeal or other proceeding for review, shall abide the final determination
of the cause. Costs against the state of Utah, its officers and agencies
shall be imposed only to the extent permitted by law.
(2) How assessed. The party who claims his costs must within five
days after the entry of judgment serve upon the adverse party against
whom costs are claimed, a copy of a memorandum of the items of his costs
and necessary disbursements in the action, and file with the court a like
memorandum thereof duly verified stating that to affiant's knowledge the
items are correct, and that the disbursements have been necessarily incurred in the action or proceeding. A party dissatisfied with the costs
claimed may, within seven days after service of the memorandum of costs,
file a motion to have the bill of costs taxed by the court in which the
judgment was rendered.
A memorandum of costs served and filed after the verdict, or at the
time of or subsequent to the service and filing of the findings of fact and
conclusions of law, but before the entry of judgment, shall nevertheless be
considered as served and filed on the date judgment is entered.
(3), (4) [Deleted.]
(e) Interest and costs to be included in the judgment. The clerk must
include in any judgment signed by him any interest on the verdict or decision
from the time it was rendered, and the costs, if the same have been taxed or
ascertained. The clerk must, within two days after the costs have been taxed
or ascertained, in any case where not included in the judgment, insert the
amount thereof in a blank left in the judgment for that purpose, and make a
similar notation thereof in the register of actions and in the judgment docket.
(Amended effective January 1, 1985).

Rule 56. Summary judgment.
«a> For claimant. A party seeking to recover upon a claim, counterclaim or
cross-claim or to obtain a declaratory judgment may, at any time after the
expiration of 20 days from the commencement of the action or after service of
.1 motion for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon all or any
part thereof.
'b) For defending party. A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought, may, at any time,
move with or without supporting affidavits for a summary judgment in his
favor as to all or any part thereof.
«o Motion and proceedings thereon. The motion shall be served at least
10 days before the time fixed for the hearing. The adverse party prior to the
day of hearing may serve opposing affidavits. The judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled
to a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there is a
genuine issue as to the amount of damages.
(d) Case not fully adjudicated on motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a
trial is necessary, the court at the hearing of the motion, by examining the
pleadings and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substantial controversy and what material facts are actually and in good faith controverted. It
shall thereupon make an order specifying the facts t h a t appear without substantial controversy, including the extent to which the amount of damages or
other relief is not in controversy, and directing such further proceedings in the
action as are just. Upon the trial of the action the facts so specified shall be
deemed established, and the trial shall be conducted accordingly.
(e) Form of affidavits; further testimony; defense required. Supporting and opposing affidavits shall be made on personal knowledge, shall set
forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated therein.
Sworn or certified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto or served therewith. The court may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories,
or further affidavits. When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest upon the
mere allegations or denials of his pleading, but his response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing t h a t
there is a genuine issue for trial. If he does not so respond, summary judgment, if appropriate, shall be entered against him.
(0 When affidavits are unavailable. Should it appear from the affidavits
of a party opposing the motion that he cannot for reasons stated present by
affidavit facts essential to justify his opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such
other order as is just.
(g) Affidavits made in bad faith. Should it appear to the satisfaction of
the court at any time that any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party employing them to pay to the other party the
amount of the reasonable expenses which the filing of the affidavits caused
him to incur, including reasonable attorney's fees, and any offending party or
attorney may be adjudged guilty of contempt.
Compiler's Notes. — This rule is similar to
Rule 56, F.R.C.P.

C-2

Cross-References. — Contempt generally,
§§ 78-7-18. 78-32-1 et seq.

57-1-19. Trust deeds — Definitions.
As used in this act:
(1) "Beneficiary™ means the person named or otherwise designated in a
trust deed as the person for whose benefit a trust deed is given, or his
successor in interest.
(2) "Trustor" means the person conveying real property by a trust deed
as security for the performance of an obligation.
(3) "Trust deed" means a deed executed in conformity with this act and
conveying real property to a trustee in trust to secure the performance of
an obligation of the grantor or other person named in the deed to a beneficiary.
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(4) "Trustee" means a person to whom title to real property is conveyed
by trust deed, or his successor in interest.
(5) "Real property" means any estate or interest in land, including all
buildings, fixtures and improvements thereon and all water rights, rights
of way, easements, rents, issues, profits, income, tenements, hereditaments, privileges and appurtenances thereunto belonging, used or enjoyed with said land, or any part thereof.
(6) "Trust property" means the real property conveyed by the trust
deed.
History: L. 1961, ch. 181, § 1.
Meaning of "this act". — The phrase "this
act" appearing in the introductory language

and subdivision (3) apparently refers to L.
1961, ch. 181 which enacted this section and
§§ 57-1-20 to 57-1-36.

COLLATERAL REFERENCES
Am. Jur. 2d. — 55 Am. Jur. 2d Mortgages
§ 15 et seq.

C.J.S. — 59 C.J.S. Mortgages § 5.
Key Numbers. — Mortgages *» 1.

57-1-20. Transfers in trust of real property — Purposes —
Effect
Transfers in trust of real property may be made to secure the performance
of an obligation of the trustor or any other person named in the trust deed to a
beneficiary. All right, title, interest and claim in and to the trust property
acquired by the trustor, or his successors in interest, subsequent to the execution of the trust deed, shall inure to the trustee as security for the obligation
or obligations for which the trust property is conveyed in like manner as if
acquired before execution of the trust deed.
History: L. 1961, ch. 181, § 2.
COLLATERAL REFERENCES
C.J.S. — 59 C.J.S. Mortgages § 6.
Key Numbers. — Mortgages «=» 1.

57-1-21. Trustees of trust deeds — Qualifications*
(1) The trustee of a trust deed shall be:
(a) any member of the Utah State Bar;
(b) any bank, building and loan association, savings and loan association, or insurance company authorized to do business in Utah under the
laws of Utah or the United States;
(c) any corporation authorized to conduct a trust business in Utah under the laws of Utah or the United States;
(d) any title insurance or abstract company authorized to do business
in Utah under the laws of Utah;
(e) any agency of the United States government; or
(0 any association or corporation which is licensed, chartered, or regulated by the Farm Credit Administration or its successor.
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This subsection is not applicable to a trustee of a trust deed existing
prior to the effective date of this chapter, nor to any agreement which is
supplemental to that trust deed.
(2) The trustee of a trust deed may not be the beneficiary therein, unless
the beneficiary is qualified to be a trustee under Subsection (1) (b), (c), (e), or
(0.
History: L. 1961, ch. 181, § 3; 1963, ch.
110, § 1; 1969, ch. 162, § 1; 1985, ch. 64, § 1,
Amendment Notes. — The 1985 amend*
ment added Subsection (1)(0; deleted "Clauses
(a), (b), (c), (d) and (e)" at the beginning of the
undesignated paragraph at the end of Subsection (1) and substituted "chapter, nor to any
agreement which is supplemental to that trust
deed" for "act, nor to any indenture supplemental thereto" at the end of that paragraph; and

substituted "Subsection (1) (b), (c), (e), or (f)"
for "clause lb), (c) or (e) of subsection (1)" at the
end of Subsection (2).
Meaning of "effective date of this chapter". — The phrase "effective date of this chapter" appearing in the undesignated paragraph
at the end of Subsection (1) first appeared in
this section as amended by L. 1985, ch. 64, § 1.
That act (L. 1985, ch. 64) took effect on April
29, 1985.

COLLATERAL REFERENCES
C.J.S. — 59 C.J.S. Mortgages §§ 8, 84.
Key Numbers. — Mortgages *= 24.

57-1-22. Successor trustees — Appointment by beneficiary
— Effect — Substitution of trustee — Recording
— Form.
(1) The beneficiary may appoint a successor trustee at any time by filing for
record in the office of the county recorder of each county in which the trust
property or some part thereof is situated, a substitution of trustee. From the
time the substitution is filed for record, the new trustee shall succeed to all
the power, duties, authority and title of the trustee named in the deed of trust
and of any successor trustee.
(2) The substitution shall identify the trust deed by stating the names of
the original parties thereto and the date of recordation and the book and page
where the same is recorded or the entry number, shall state the name of the
new trustee and shall be executed and acknowledged by all of the beneficiaries under the trust deed, or their successors in interest.
(3) If not previously recorded, at the time of recording the notice of default,
the successor trustee shall file for record the substitution of trustee, and a
copy thereof shall be sent in the manner provided in § 57-1-26 to all persons
to whom a copy of the notice of default would be required to be mailed by
§ 57-1-26. In addition thereto, a copy shall be sent to the prior trustee by
regular mail to his last known address.
(4) A substitution of trustee shall be sufficient if made in substantially the
following form:
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Substitution of Trustee
(insert name and address of new trustee)
is hereby appointed successor trustee under the trust deed executed by
as trustor, in which
is named beneficiary and
as trustee, and filed for record
, 19
, and recorded in Book
, Page
, Records of
County, (or filed for record
, 19
, with recorder's entry No.
,
County),
Utah.
Signature.
History: L. 1961, ch. 181, § 4; 1981, ch.
100, § 1.
Amendment Notes. — The 1981 amendment rewrote Subsection (3); deleted former
Subsections (4) and (5), concerning publication

of revocation and prima facie value of affidavit
attached to the substitution of trustee; and redesignated former Subsection (6> as present
Subsection (4). For prior version, see parent
volume.

COLLATERAL REFERENCES
C.J.S. — 59 C.J.S. Mortgages § 85.
Key Numbers. — Mortgages «=» 24.

57-1-23. Sale of trust property — Power of trustee
closure of trust deed.

Fore-

A power of sale is hereby conferred upon the trustee which the trustee may
exercise and under which the trust property may be sold in the manner hereinafter provided, after a breach of an obligation for which the trust property is
conveyed as security; or, at the option of the beneficiary, a trust deed may be
foreclosed in the manner provided by law for the foreclosure of mortgages on
real property. The power of sale may be exercised by the trustee without
express provision therefor in the trust deed.
History: L. 1961, ch. 181, § 5.
NOTES TO DECISIONS
ANALYSIS

Joint tenancies.
Mortgage foreclosure method.
Joint tenancies.
The rule that a joint tenancy is severed by
one tenant's conveyance applies not only to voluntary conveyances, but also to involuntary
conveyances pursuant to judicial rules. Jolley
v. Corry, 671 P.2d 139 (Utah 1983).
Where a joint tenant defaulted on her obligation to a mortgagee, her subsequent purchase
of the property at a judicial sale was deemed to
be for the benefit of all cotenants. Jolley v.
Corry, 671 P.2d 139 (Utah 1983).

Mortgage foreclosure method.
Defendant could not claim error where plaintiff sought to foreclose on a trust deed in the
manner provided for foreclosure of mortgages,
even though, in selecting the alternative remedy, plaintiff obtained costs and attorney fees
far in excess of those provided for in § 57-1-31.
Security Title Co. v. Payless Bldrs. Supply, 17
Utah 2d 179, 407 P.2d 141 (1965).
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COLLATERAL REFERENCES

C.J.S. — 59 C.J.S. Mortgages § 555.
A.L.R. — Failure to keep up insurance as
justifying foreclosure under acceleration provi-

sion in mortgage or deed of trust, 69 A.L.R.3d
774.
Key Numbers. — Mortgages *» 341.

57-1-24. Sale of trust property by trustee — Notice of default.
The power of sale herein conferred upon the trustee shall not be exercised
until:
(a) the trustee shall first file for record, in the office of the recorder of
each county wherein the trust property or some part or parcel thereof is
situated, a notice of default, identifying the trust deed by stating the
name of the trustor named therein and giving the book and page where
the same is recorded or a description of the trust property, and containing
a statement that a breach of an obligation for which the trust property
was conveyed as security has occurred, and setting forth the nature of
such breach and of his election to sell or cause to be sold such property to
satisfy the obligation;
(b) not less than three months shall thereafter elapse; and
(c) after the lapse of at least three months the trustee shall give notice
of sale as provided in this act.
History: L. 1961, ch. 181, § 6; 1967, ch.
131, § 1.
NOTES TO DECISIONS
Three-month time period.
Rule 601 of the Bankruptcy Act, which provides that the filing of a bankruptcy petition
shall operate as a stay of any act to enforce a
lien against property in custody of the bank-

ruptcy court, does not suspend the running of
the three-month time period required by this
section. McCarthy v. Lewis, 615 P.2d 1256
(Utah 1980).

COLLATERAL REFERENCES
C.J.S. — 59 CJ.S. Mortgages § 557.
Key Numbers. — Mortgages *» 346.

57-1-25. Notice of trustee's sale — Description of property
— Time and place of sale.
(1) The trustee shall give written notice of the time and place of sale particularly describing the property to be sold (a) by publication of such notice, at
least three times, once a week for three consecutive weeks, the last publication to be at least 10 days but not more than 30 days prior to the sale, in some
newspaper having a general circulation in each county in which the property
to be sold, or some part thereof, is situated, and (b) by posting such notice, at
least 20 days before the date of sale, in some conspicuous place on the property
to be sold and also in at least three public places of each city or county in
which the property to be sold, or some part thereof, is situated.
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(2) The sale shall be held at the time and place designated in the notice of
sale which shall be between the hours of 9 o'clock a.m. and 5 o'clock p.m. and
at the courthouse of the county in which the property to be sold, or some part
thereof, is situated.
(3) The notice of sale shall be sufficient if made in substantially the following form:
Notice of Trustee's Sale
The following described property will be sold at public auction to the
highest bidder, payable in lawful money of the United States at the time
of sale, at the
in
,
County, Utah, on
,
19
, at
m. of said day, for the purpose of foreclosing a trust deed
executed by
and
, his wife, as trustors, in favor of
, covering real property located at
, and more particularly described as:
(Insert description)
Dated

, 19
Trustee

History: L. 1961, ch. 181, § 7; 1981, ch.
100, § 2.
Amendment Notes. — The 1981 amend-

ment substituted "city or county" in Subsection
(1) for "precinct or city"; and rewrote the form
in Subsection (3).

COLLATERAL REFERENCES
C.J.S. — 59 C.J.S. Mortgages § 563.
Key Numbers. — Mortgages «=» 352.

57-1-26. Requests for copies of notice of default and notice
of sale — Mailing by trustee or beneficiary —
Publication of notice of default,
(1) Any person desiring a copy of any notice of default and of an^ notice of
sale under any trust deed may, at any time subsequent to the filing for record
of the trust deed and prior to the filing for record of a notice of default thereunder, file for record in the office of the county recorder of any county in which
any part or parcel of the trust property is situated, a duly acknowledged
request for a copy of any such notice of default and notice of sale. The request
shall set forth the name and address of the person or persons requesting copies
of such notices and shall identify the trust deed by stating the names of the
original parties thereto, the date of filing for record thereof, and the book and
page where the same is recorded or the recorder's entry number and shall be
in substantially the following form:
Request is hereby made that a copy of any notice of default and a copy
of notice of sale under the trust deed filed for record
, 19
, and
recorded in Book
, Page
, Records of
County, (or
filed for record
, 19
, with recorder's entry number
,
405
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County), Utah, executed by
named as beneficiary and
sert name)
at

as trustor, in which
is
as trustee, be mailed to
(in(insert address)
(signature)

Upon filing for record of such request, the recorder shall index such request in
the mortgagor's index, mortgagee's index, and abstract record. Except as provided in this section the trustee under any such deed of trust shall not be
required to send notice of default or notice of sale to any person not filing a
request for notice as described her'ein.
(2) Not later than 10 days after -recordation of such notice of default, the
trustee or beneficiary shall mail, by certified or registered mail, with postage
prepaid, a copy of such notice with the recording date shown thereon, addressed to each person whose name and address are set forth in a request
therefor which has been recorded prior to the filing for record of the notice of
default, directed to the address designated in said request; and at least 20
days before the date of sale, the trustee shall mail, by certified or registered
mail, with postage prepaid, a copy of the notice of the time and place of sale,
addressed to each person whose name and address are set forth in a request
therefor which has been recorded prior to the filing for record of the notice of
default, directed to the address designated in said request.
(3) Any trust deed may contain a request that a copy of any notice of default
and a copy of any notice of sale thereunder shall be mailed to any person a
party thereto at the address of such person set forth therein, and a copy of any
notice of default and of any notice of sale shall be mailed to each such person
at the same time and in the same manner required as though a separate
request therefor had been filed by each of such persons as provided in this
section.
(4) If no address of the trustor is set forth in the trust deed and if no request
for notice by such trustor has been recorded as provided in this section, a copy
of the notice of default shall be published at least three times, once a week for
three consecutive weeks, in a newspaper of general circulation in each county
in which the trust property, or some part thereof, is situated, such publication
to commence not later than 10 days after the filing for record of the notice of
default. In lieu of such publication, a copy of the notice of default may be
delivered personally to the trustor within such 10 days or at any time before
publication is completed.
(5) No request for a copy of any notice filed for record pursuant to this
section, nor any statement or allegation in any such request, nor any record
thereof, shall affect the title to trust property or be deemed notice to any
person that any person requesting copies of notice of default or of notice of sale
has or claims any right, title or interest in, or lien or claim upon, the trust
property.
History: L. 1961, ch. 181, § 8; 1980, ch. 57,
§ 1; 1981, ch. 100, § 3.

Amendment Notes. — The 1981 amendment added the last sentence in Subsection (1).
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COLLATERAL REFERENCES
C.J.S. — 59 C.J.S. Mortgages § 566.
Key Numbers. — Mortgages c=> 354.

57-1-27. Sale of trust property by trustee — Public auction
— Conduct by attorney for trustee — Trustor
may direct order in which trust property sold —
Bids — Postponement of sale.
On the date and at the time and place designated in the notice of sale, the
trustee or the attorney for the trustee shall sell the property at public auction
to the highest bidder. The trustee, or the attorney for the trustee may conduct
the sale and act at such sale as the auctioneer. The trustor, or his successor in
interest, if present at the sale, may direct the order in which the trust property shall be sold when such property consists of several known lots or parcels
which can be sold to advantage separately, and the trustee, or the attorney for
the trustee, shall follow such directions. Any person, including the beneficiary
or trustee, may bid at the sale. Every bid is considered an irrevocable offer,
and if the purchaser refuses to pay the amount bid by him for the property
sold to him at the sale, the trustee, or the attorney for the trustee, may again
sell the property at any time to the highest bidder. The party refusing to pay
the bid price is liable for any loss occasioned thereby, including interest, costs,
and trustee's and reasonable attorney's fees. The trustee or the attorney for
the trustee may thereafter reject any other bid of such person.
The person conducting the sale may, for any cause he considers expedient,
postpone the sale up to a period not to exceed 72 hours. Notice of such postponement shall be given by public declaration thereof by such person at the
time and place last appointed for the sale. No other notice of the postponed
sale need be given unless the sale is postponed for longer than 72 hours
beyond the date designated in the notice of sale. In the event of a longer
postponement, the sale shall be cancelled and renoticed as provided for herein
in the same manner as the original notice of sale is required to be given.
History: L. 1961, ch. 181, § 9; 1985, ch. 68,
§ 1.
A m e n d m e n t Note9. — The 1985 amendment, in the first paragraph, inserted "or the
attorney for the trustee" in four places, inserted "trustee, or the" at the beginning and
deleted "for the trustee" at the end of the second sentence, inserted "or trustee" in the
fourth sentence, substituted "bid is considered"
for "bid shall be deemed" and "property sold"
for "property struck off' in the fifth sentence,
divided the former sixth sentence into the
present sixth and seventh sentences by substituting "the bid price" for "shall be" near the
beginning and adding "including interest,
costs, and trustee's and reasonable attorney's
fees" at the end of the sixth sentence and delet-

ing "also, in his discretion" following ''may" in
the seventh sentence: and, in the second paragraph, divided the former first sentence into
the present first and second sentences, substituted "considers" for "deems" and "up to a period not to exceed 72 hours" for "from time to
time until it shall be completed and, in every
such case, notice" at the end of the first sentence, divided the former second sentence into
the present third and fourth sentences, substituted "72 hours" for "one day" and "date" for
"day" near the middle of the third sentence,
and substituted "In the event of a longer postponement, the sale shall be cancelled and
renoticed as provided for herein" for "in which
event notice thereof shall be given" at the beginning of the fourth sentence.
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COLLATERAL REFERENCES

C.J.S. — 59 C.J.S. Mortgages § 569.
A.L.R. — Mortgagor's interference with
property subject to order of foreclosure and sale

as contempt of court, 54 A.L.R.3d 1242.
Key Numbers. — Mortgages «=» 361.

57-1-28. Sale of trust property by trustee — Payment of
bid — Trustee's deed delivered to purchaser —
Recitals — Effect.
(1) The purchaser at the sale shall pay the price bid as directed by the
trustee and upon receipt of payment, the trustee shall execute and deliver his
deed to such purchaser. The trustee's deed may contain recitals of compliance
with the requirements of §§ 57-1-19 through 57-1-36 relating to the exercise
of the power of sale and sale of the property described therein, including
recitals concerning any mailing, personal delivery, and publication of the
notice of default, any mailing and the publication and posting of the notice of
sale, and the conduct of sale. These recitals constitute prima facie evidence of
such compliance and are conclusive evidence in favor of bona fide purchasers
and encumbrancers for value and without notice.
(2) The trustee's deed shall operate to convey to the purchaser, without
right of redemption, the trustee's title and all right, title, interest, and claim
of the trustor and his successors in interest and of all persons claiming by,
through, or under them, in and to the property sold, including all such right,
title, interest, and claim in and to such property acquired by the trustor or his
successors in interest subsequent to the execution of the trust deed.
History: L. 1961, ch. 181, § 10; 1985, ch.
68, § 2.
Amendment Notes. — The 1985 amendment, in Subsection (1) deleted "forthwith"
before "pay the price" and inserted "as directed
by the trustee" near the beginning of the first
sentence, divided the former second sentence
into the present second and third sentences
substituted "Sections 57-1-19 through 57-1-36"

for "this act" and inserted "the" before "notice
of sale" in the second sentence, and substituted
"These recitals constitute" for "and such recitals shall constitute" at the beginning and
substituted "are conclusive evidence" for "conc i u s l v e evidence thereof near the middle of
t h e t m r d sen tence; and made minor changes in
p u n c tuation m Subsection (2).
v

COLLATERAL REFERENCES
C.J.S. — 59 CJ.S. Mortgages § 584.
Key Numbers. — Mortgages *» 374.

57-1-29. Proceeds of trustee's sale — Disposition.
The trustee shall apply the proceeds of the trustee's sale, first, to the costs
and expenses of exercising the power of sale and of the sale, including the
payment of the trustee's and attorney's fees actually incurred not to exceed
the amount which may be provided for in the trust deed, second, to payment of
the obligation secured by the trust deed, and the balance, if any, to the person
or persons legally entitled thereto, or the trustee, in his discretion, may deposit the balance of such proceeds with the county clerk of the county in which
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the sale took place. Upon depositing such balance, the trustee shall be discharged from all further responsibility therefor and the county clerk shall
deposit the same with the county treasurer subject to the order of the district
court of said county.
History: L. 1961, ch. 181, § 11.
NOTES TO DECISIONS
Duties of trustee.
A trustee under trust deed has an aftlrmative duty to uphold his statutory responsibilities, and may not ignore those responsibilities

in order to assist certain interest holders at the
expense of others. Randall v. Valley Title, 681
p.2d 219 (Utah 1984).

COLLATERAL REFERENCES
C.J.S. — 59 C.J.S. Mortgages * 596.
Key Numbers. — Mortgages c=» 376.

57-1-30. Sale of trust property by trustee — Corporate
stock evidencing water rights given to secure
trust deed.
Shares of corporate stock evidencing water rights used, intended to be used,
or suitable for use on the trust property and which are hypothecated to secure
an obligation secured by a trust deed may be sold with the trust property, or
any part thereof, at the trustee's sale in the manner provided in this act.
History: L. 1961, ch. 181, § 12.
Meaning of "this act". — The phrase "this
act" appearing at the end of this section appar-

ently refers to L. 1961, ch. 181 which enacted
this section and §§ 57-1-20 to 57-1-29 and
57-1-31 to 57-1-36.

57-1-31. Trust deeds — Default in performance of obligations secured — Reinstatement — Cancellation of
recorded notice of default.
(1) Whenever all or a portion of the principal sum of any obligation secured
by a trust deed has, prior to the maturity date fixed in such obligation, become
due or been declared due by reason of a breach or default in the performance
of any obligation secured by the trust deed, including a default in the payment
of interest or of any installment of principal, or by reason of failure of the
trustor to pay, in accordance with the terms of the trust deed, taxes, assessments, premiums for insurance, or advances made by the beneficiary in accordance with terms of such obligation or of such trust deed, the trustor or his
successor in interest in the trust property or any part thereof or any other
person having a subordinate lien or encumbrance of record thereon or any
beneficiary under a subordinate trust deed, at any time within three months
of the filing for record of notice of default under such trust deed, if the power of
sale is to be exercised, may pay to the beneficiary or his successor in interest
the entire amount then due under the terms of such trust deed (including
costs and expenses actually incurred in enforcing the terms of such obligation,
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than such portion „r the orinrm»l att0™fs
Uy incurred) other
be dU6 h a d n
occurred, and thereby t u r ' Z l l Z T ^ T ^
° defauIt
thereu
proceedings theretofore had or insth , t T n ? ^ ^ ***'
P° n > all
Sha11 b e d l s m i s s e d
and the obligation and trust d o U h n I
or discontinued
in force and effect the ? a l , f h a H b e re mstated and shall be and remain
(2) If the default is'cured.',1 tu° f S U c h f ^ e r a t i o n had occurred,
provided in Subsection (1) i t
r • S t dfed reinstated in the manner
of any person having an i n t e r e s t T n f ^ T ' °J *** a S S i g n e e ' s h a 1 1 ' o n d e m a n d
him a request to tho t r u s t e d I
^
? P ro P e rty, execute and deliver to
acknow ed e a
tion of the recorded notice of L r - f u '
; S ' *d deliver a cancellaciary under a trust deed or h t w
u U ° h t r U S t d e e d ; a n d a n y benefiW
such demand, refuses to r c a u i t thlT^
?°' f ° r * p e r i o d of 3 0 days a f t e r
cellation is liable to the JeZn LfitlTtT
? e x e c u t e , a n d d e l i ™ such canS U c h r e q u e s t f o r a11
ing from such refusal S I ? ,
damages resultbeneficiary, or both, or the c ' x l u L T S ' ^ 0 " ? ^ 6 g i v e n b y t h e t r u s t e e o r
trUStee S deed
tion of a notice of default o Z
institutes a cancella56
default under a trust deed is w h i r ! : * c a r \ c e I l a t i o n o f a recorded notice of
is sufficient if made and e x e c u T e d \ L ^ l f T e d g e d ' e n t i t l e d t o b e r e c o r d e d a *d
form:
executed by the trustee in substantially the following
Cancellation of Notice of Default

- County, (or filed of record
To * W^l t^h rTe c o'r f l ^ l ° f
No
,
CountvWTf C—T~T' 9
'
der's entry
trust deed executed bv
* W h l c h n o t i c e o f d e f a u l t re fers to the
beneficiarv and
7~ a s t r u s t o r , in which
— is named as
and recorded i n ~ 5 o ^ T
% ? * * f l l e d for r e c o r d
19
,
Re
County, (or filed of record
iQ
ri
cords of
.
_ CountjofuST'
' W t h r e c o r d e r ' s entry No.
(legal description)
Signature of Trustee
History: L. 1961, ch. 181, s 13. ,««, .
I ' J 2 : J 1 M 1 * Cb 1 0 0 ' § 4 : > ^ ch. 6 8 V 5 "
m e l n ^ " ' ? ° t e 8 - r T h e 1 9 8 1 «tnend-'
Hfty doXrfor ™ " ^ V " * '" t h e « * * * £ *
S « ^ u n p a i d Dr?n^„aif ° f ° n e p e r c e n t * t h e
ever ?s^eater' ? aft er P "kL Um ^ T ^ w h i c h '
at the . £ u 7 t h ^ , „ f S t » i n c u r r ' f
first sentence; inserted t h e hi / / n T '" t h e
serted "Otherwise" at the K n S " T 'u*
fourth sentence; inserted "dega" descnotm'nr
m he form; and made mmor fhangVs „Pph?aseology, punctuation and style.

„
1985
^
amendment designated the foro f ' ^ u n n d e s i ^ t e d paragraphs as Subsections
"I4* ' u : d e l 6 t e d "°r' o t h e r w , s e a t "V time
P " " t 0 i h e e"try of the decree of foreclosure"
fu* ^ l 0 " ° b H g a t i o n s e c u r e d thereby" near
h
* m.ddle of Subsection (1); substituted "in
J m a n n e r P r o v i d « * *» Subsection (1)"for"in
m a n e r hereinal
"
*> v e provided" near the beg, n n a n d deleted
" ' *
" > * " n e a r the end of Sub(2 :
made minor chan
I ' l T J *"*
* " » P^ase08y and
Punctuation.
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57-1-32

COLLATERAL REFERENCES
C.J.S. — 59 C J.S. Mortgages * 550
Key Numbers. — Mortgages c=» 334

37-1-32. Sale of trust property by trustee — Action to recover balance due upon obligation for which
trust deed was given as security — Collection of
costs and attorney's fees.
At any time within three months after any sale of property under a trust
:eed, as hereinabove provided, an action may be commenced to recover the
valance due upon the obligation for which the trust deed was given as security, and in such action the complaint shall set forth the entire amount of the
ndebtedness which was secured by such trust deed, the amount for which
yjch property was sold, and the fair market value thereof at the date of sale.
Before rendering judgment, the court shall find the fair market value at the
late of sale of the property sold. The court may not render judgment for more
than the amount by which the amount of the indebtedness with interest, costs,
°,nd expenses of sale, including trustee's and attorney's fees, exceeds the fair
.narket value of the property as of the date of the sale. In any action brought
,;nder this section, the prevailing party shall be entitled to collect its costs and
reasonable attorney fees incurred in bringing an action under this section.
History: L. 1961, ch. 181, § 14; 1985, ch.
W, § 4.
Amendment Notes. — The 1985 amendnent deleted language from the end of the first

and third sentences; added the fourth sentence;
and made minor changes in phraseology and
punctuation,

NOTES TO DECISIONS
ANALYSIS

Exclusive remedy.
Out-of-state lands.
Exclusive remedy.
This statute provides the exclusive remedy
for securing a deficiency judgment following a
sale of real property under a trust deed.
thereby precluding the pursuance of any other
remedv once the sale has been made. Cox v.
Green" (Utah 1985) 696 P.2d 1209.

Out-of-state lands.
Deficiency judgment protection requiring
that fair market value of property at time of
sale be used as setoff is not extended to debtors
whose obligations are secured by trust deeds on
land outside Utah. Bullington v. Mize, 25 Utah
2d 173, 478 P.2d 500, 44 A.L.R.3d 910 (1970).

COLLATERAL REFERENCES
C.J.S. — 59 C.J.S. Mortgages § 599.
Key Numbers. — Mortgages «=» 375.
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57-1-33. Satisfaction of obligation secured by trust deed—
Reconveyance of trust property.
When the obligation secured by any trust deed has been satisfied, the
trustee shall, upon written request by the beneficiary, reconvey the trust
property. The reconveyance may designate the grantee therein as "the person
or persons entitled thereto." The beneficiary under such trust deed shall deliver to the trustor or his successor in interest the trust deed and the note or
other evidence of the obligation so satisfied-Any beneficiary under such trust
deed who refuses to request a reconveyance from the trustee for a period of
thirty days after written demand therefor is made by the trustor or his successor in interest shall be liable to the trustor or his successor in interest, as the
case may be, for double damages resulting from such refusal, or such trustor
or his successor in interest may bring an action against the beneficiary and
trustee to compel a reconveyance of the trust property and in such action the
judgment of the court shall be that the trustee reconvey the trust property and
that the beneficiary pay to the trustor, or his successor in interest, as the case
may be, the costs of suit including a reasonable attorney's fee and all damages
resulting from the refusal of the beneficiary to request a reconveyance as
hereinabove provided.
History: L. 1961, ch. 181, § 15.
NOTES TO DECISIONS
ANALYSIS

Form of release.
—Notation on deed.
Inference created by reconveyance.
Form of release.
- N o t a t i o n on deed.
A deed of trust to raise a fund to pay a debt
could not be released on the margin of the
record, as provided by former statute, in the
case of a trust deed given as security for a debt.
Dupee v. Rose, 10 Utah 305, 37 P. 567 (1894).

Inference created by reconveyance.
Trustee's reconveyance by deed of the trust
deed created an
independent inference that the
obligation secured by the trust deed had been
satisfied rather than renewed. Peterson v.
United States, 511 F.Supp. 250 (D. Utah 1981).

COLLATERAL REFERENCES
C.J.S. — 59 C.J.S. Mortgages § 470.
Key Numbers. — Mortgages «=» 314.

57-1-34. Sale of trust property by trustee—Foreclosure of
trust deed—Limitation of actions.
The trustee's sale of property under a trust deed shall be made, or an action
to foreclose a trust deed as provided by law for the foreclosure of mortgages on
real property shall be commenced, within the period prescribed by law for the
commencement of an action on the obligation secured by the trust deed.
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History: L. 1961, ch. 181, § 16.
COLLATERAL REFERENCES
C.J.S. — 59 C.J.S. Mortgages § 558.
Key Numbers. — Mortgages ®=> 345.

57-1-35. Trust deeds—Transfer of secured debts as transfer of security.
The transfer of any debt secured by a trust deed shall operate as a transfer
of the security therefor.
History: L. 1961, ch. 181, § 17.
COLLATERAL REFERENCES
C.J.S. — 59 C.J.S. Mortgages § 344.
Key Numbers. — Mortgages «=» 219.

57-1-36. Trust deeds—Instruments entitled to be recorded—Assignment of a beneficial interest.
Any trust deed, substitution of trustee, assignment of a beneficial interest
under a trust deed, notice of default, trustee's deed, reconveyance of the trust
property and any instrument by which any trust deed is subordinated or
waived as to priority, when acknowledged as provided by law, shall be entitled
fo be recorded, and shall, from the time of filing the same with the recorder for
record, impart notice of the contents thereof to all persons, including subsequent purchasers and encumbrancers for value, except that the recording of
an assignment of a beneficial interest in the trust deed shall not in itself be
deemed notice of such assignment to the trustor, his heirs or personal representatives, so as to invalidate any payment made by them, or any of them, to
the person holding the note, bond or other instrument evidencing the obligation by the trust deed.
History: L. 1961, ch. 181, § 18.
Cross-References. — Recorder's
§ 21-2-3.

fees,

COLLATERAL REFERENCES
C.J.S. — 59 C.J.S. Mortgages § 203.
Key Numbers. — Mortgages ** 91.
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5940-37. Private sales to lien holders—Assignment of counties' interest,
form.—At any time n(\w the sale and before the time for redemption has
expired, the county treasurer is authorized and required, at private t^ale,
at his office, to sell and assign the interest of the county in any of the
real estate sold to the county for delinquent taxes to any person holding
a recorded mortgage or other lien against such real estate, upon pay incut
of the amount of the delinquent taxes, interest, penalty and costs thereon;
and the county treasurer shall deliver duplicate receipts to the purchaser
of such interest, on which he shall write "Sold for taxes at private sale/*
Upon presentation of one of such receipts to the county auditor, he shall
make out and deliver to the purchaser an assignment of the interest of
the county in such real estate derived from the preliminary sale for
delinquent taxes provided for in section 59-10-33. Real estate sold to the
county and afterwards assigned shall be subject to redemption within the
time and in the manner hereinafter provided. The assignment may be
substantially in the following form:
"Assignment of Interest Under Tax Sale
(Jointly9 State of Utah, hereby sells and assigns to
all its interest in the following described estate in
County, Utah, to wit:
(Here describe the real estate.)
derived from the preliminary sale thereof for delinquent taxes on the
day of
, 19
, and recorded in the tax sale record
of said county for the year 19
, at page
, line
thereof.
Dated
(Auditor's Seal)

, 19
By:

History: R. S. 1808 & C. L. 1007, §2626;
L. 1915. ch. 24, § 1 ; C. X* 1917, §0023; I*.
1910, ch. 122. § i ; K. S. 1033. 80-1036; L.
1939, ch. 101, § 1; C. 1913, 80-10-36.

^

Auditor"

tho .vrond M-ntrncc; drifted "j«t :my tim«within four years after the dat* of thoriginal Bale" from the end of the third
5«ntcnce; and ndd<-d the fourth »«ntrnre
and the form.

Compiler's Notes.
Thr loan rniHsiifliriMit suh.Hifiiili-d "of the
Collateral References.
iiiti-ri-Nl • • • xrrliiiii rdMO.:;:^ U*r "of the
T.ix.iti'inC=>f»jM.
ri»rtin<*:it« of HU)V. nuidc to the county" in
85 C.J.S. Taxation §799.

Part 3
Duties and Liabilities of Trustees
75-7-301. General duties not limited.—Except as specifically provided, the general duty of the trustee to administer a trust expeditiously
for the benefit of the beneficiaries is not altered by this code.
History: C. 1953, 75-7-301, enacted by
L. 1975, ch. 150, § 8.

Collateral References.
TrustsC=»171 et seq.
90 C.J.S. Trusts § 246 et seq.
70 Am. Jur. 2d 498, Trusts § 277 et seq.
Also see Am. Jur. 2d, New Topic Service, Uniform Probate Code.

Cross-References.
Uniform trustees' powers provisions,
75-7-401 et seq.

75-7-302. Trustee's standard of care and performance.—Except as
otherwise provided by the terms of the trust, the trustee shall observe
the standards in dealing with the trust assets that would be observed
by a prudent man dealing with the property of another, and if the
trustee has special skills or is named trustee on the basis of representations of special skills or expertise, he is under a duty to use those
skills.
History: C. 1953, 75-7-302, enacted by
L. 1975, ch. 150, § 8.
Editorial Board Comment.
This is a new general provision designed to make clear the standard of
skill expected from trustees both individual and corporate, nonprofessional
and professional. It differs somewhat
from the standard stated in § 174 of
the Restatement of Trusts, Second, which
is as follows:
"The trustee is under a duty to the
beneficiary in administering the trust
to exercise such care and skill as a
man of ordinary prudence would exercise in dealing with his own property;
and if the trustee has or procures his
appointment as trustee by representing
that he has greater skill than that of a
reasonable man of ordinary prudence,
he is under a duty to exercise such skill."
By making the basic standard align to
that observed by a prudent man in dealing with the property of another, the
section accepts a standard as it has been
articulated in some decisions regarding
the duty of a trustee concerning investments. See Estate of Cook, (Del. Chanc.
1934) 20 Del. Ch. 123, 171 A. 730. Also,
the duty as described by the above sec-

tion more clearly conveys the idea that
a trustee must comply with an external,
rather than with a personal, standard of
care.
Analogous provisions are found in section 3-705 [omitted in Utah].
This provision does not require regular
accounting to the court nor are copies
of statements furnished beneficiaries required to be filed with the court. The
parties are expected to assume the usual
ownership responsibility for their interests including their own record keeping.
Under section 75-1-108, the holder of a
general power of appointment or of
revocation can negate the trustee's duties to any other person.
This section requires that a reasonable
selection of beneficiaries is entitled to
informaton so that the interests of the
future beneficiaries may adequately be
protected. After mandatory notification
of registration by the trustee to the
beneficiaries, further information may be
obtained by the beneficiary upon request.
This is to avoid extensive mandatory
formal accounts and yet provide the
beneficiary with adequate protection and
sources of information. In most instances, the trustee will provide beneficiaries with copies of annual tax returns
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or tax statements that must be filed,
Usually this will be accompanied by a
narrative explanation by the trustee. In
the case of the charitable trust, notice
need be given only to the attorney general or other state officer supervising
charitable trusts and in the event that
the charitable trust has, as its primary

beneficiary, a charitable corporation or
institution, notice should be given to
that charitable corporation or institution. It is not contemplated that all of
the individuals who may receive some
benefit as a result of a charitable trust
be informed,

75-7-303. Duly to inform and account to beneficiaries.— (1) The
trustee shall keep the beneficiaries of the trust reasonably informed
of the trust and its administration. In addition:
(a) Within 30 days after his acceptance of the trust, the trustee
shall inform in writing the current beneficiaries, and if possible, one or
more persons who under section 75-1-403 may represent beneficiaries
with future interests, of the trustee's name and address.
(b) Upon reasonable request, the trustee shall provide the beneficiary
with a copy of the terms of the trust which describe or affect his
interest and with relevant information about the assets of the trust
and the particulars relating to the administration.
(c) Upon reasonable request, a beneficiary is entitled to a statement
of the accounts of the trust annually and on termination of the trust
or change of the trustee.
History: C. 1953, 75-7-303, enacted by
L. 1975, ch. 150, § 8.
^ „
^
Collateral =3References.
Trusts@ 289 et seq.
90 C.J.S. Trusts § 377 et seq.
76 Am. Jur. 2d 725, Trusts § 505 et seq.
Contingent or defeasible future interest in trust property, right of owner of,
to compel accounting by trustee, 144
A. L. R. 791.
Duty of personal representative of deceased trustee to render account, 36 A. L.
R. 3d 1071.

Provision of trust instrument relieving:
trustee from duty to account, validity,
construction, and effect of, 171 A. L. R.
630.
Rents and profits from real estate in
another state or country, duty of testamentary trustee to account for, at domicile of decedent, 99 A. L. R. 1135.
Self-dealing in assets of trust estate,
conclusiveness of allowance of account
of trustee as respects, 1 A. L. R. 2d 1060.
Testamentary cotrustee's liability for
defaults or wrongful acts of fiduciary in
handling estate, accounting and settlement as affecting, 65 A. L. R. 2d 1117.

75-7-304. Duty to provide bond.—A trustee need not provide bond to
secure performance of his duties unless required by the terms of the
trust, reasonably requested by a beneficiary, or found by the court to
be necessary to protect the interests of the beneficiaries who are not
able to protect themselves and whose interests otherwise are not adequately represented. On petition of the trustee or other interested person
the court may excuse a requirement of bond, reduce the amount of the
bond, release the surety, or permit the substitution of another bond
with the same or different sureties. If bond is required, it shall be filed
in the court of the county where the trust has its principal place of
administration, or other appropriate court in amounts and with sureties
and liabilities as provided in sections 75-3-604 and 75-3-606 relating
to bonds of personal representatives.
History: C. 1953, 75-7-304, enacted by
L. 1975, ch. 150, § 8.

Editorial Board Comment.
See sections 75-3-G03 and 75-3-604; 60
Okla. Stats. 1961, §175.24 [60 Ok). St.
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Ann. §176.241; Pa. Fid. Act, 1919,
§ 390.911(b) [20 P u r d o n ' s Pa. Stat.
§ 390.911(b)]; cf. Tenn. Code Ann. §35113.
This section and 7-102 [omitted in
Utah] are related. The latter section
makes it clear that registration may be
released without court order if the
trustee and beneficiaries can agree on
the matter. Section 75-1-108 may be
relevant, also.
The primary thrust of Chapter 7 is to
relate trust administration to the jurisdiction of courts, rather than to deal
with substantive matters of trust law.
An aspect of deviation, however, is
touched here.
Cross-References.
Personal representative's bond, 75-3603, 75-3-604.

75-7-306

Collateral References.
Trusts<§=»161.
90 C.J.S. Trusts § 224.
76 Am. Jur. 2d 764, Trusts § 550.
Appeal taken by trustee, official bond
as covering, 132 A. L. R. 1280.
Conflict of laws as to necessity of testamentary trustee giving bond, 115 A. L.
R. 806.
Corporate surety: power of court, in
absence of statute, to require corporate
surety on fiduciary bond in probate proceeding, 82 A. L. R. 2d 926.
Discretion or power of court, after
bond of testamentary trustee has been
given, to dispense with, discontinue, or
modify bond, 121 A. L. R. 951.
Right of surety to terminate liability
as regards future defaults of principal,
118 A. L. R. 1261, 150 A. L. R. 485.
Successive bonds, rights and liabilities
as between sureties on, 76 A. L. R. 901.

75-7-305. Trustee's duties—Appropriate place of administration—
Deviation.—A trustee is under a continuing duty to administer the
trust at a place appropriate to the purposes of the trust and to its
sound, efficient management. If the principal place of administration
becomes inappropriate for any reason, the court may enter any order
furthering efficient administration and the interests of beneficiaries,
including, if appropriate, removal of the trustee and appointment of a
trustee in another state. Trust provisions relating to the place of administration and to changes in the place of administration or of trustee
control unless compliance would be contrary to efficient administration
or the purposes of the trust. Views of adult beneficiaries shall be given
weight in determining the suitability of the trustee and the place of
administration.
History: C. 1953, 75-7-305, enacted by
L, 1975, ch. 150, § 8.

Collateral References.
70 Am. Jur. 2d 499, Trusts § 278.

75-7-306. Personal liability of trustee to third parties.— (1) Unless
otherwise provided in the contract, a trustee is not personally liable'on
contracts properly entered into in his fiduciary capacity in the course
of administration of the trust estate unless he fails to reveal his representative capacity and identify the trust estate in the contract.
(2) A trustee is personally liable for obligations arising from ownership or control of property of the trust estate or for torts committed
in the course of administration of the trust estate only if he is personally
at fault.
(3) Claims based on contracts entered into by a trustee in his fiduciary capacity, on obligations arising from ownership or control of the
trust estate, or on torts committed in the course of trust administration may be asserted against the trust estate by proceeding against the
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trustee in his fiduciary capacity, whether or not the trustee is personally
liable therefor.
(4) The question of liability as between the trust estate and the
trustee individually may be determined in a proceeding for accounting,
surcharge or indemnification or other appropriate proceeding.
(5) Whenever an instrument creating a trust reserves to the settlor,
or vests in an advisory or investment committee, or in any other person
or persons, including one or more co-trustees to the exclusion of the
trustee or to the exclusion of one or more of several trustees, authority
to direct the making or retention of any investment, the excluded
trustee or trustees shall not be liable, either individually or as a
fiduciary, for any loss resulting from the making or retention of any
investment pursuant to such direction.
(6) In the absence of actual knowledge or information which would
cause a reasonable trustee to inquire further, no trustee shall be liable
for failure to take necessary steps to compel the redress of any breach of
trust or fiduciary duty by any predecessor personal representative,
trustee, or other fiduciary. The provisions of this section shall not be
construed to limit the fiduciary liability of any trustee for his own acts
or omissions with respect to the trust estate.
History: C. 1933, 75-7-306, enacted by
L. 1975, ch. 150, § 8 ; L. 1977, ch. 194,
§67.
Compiler's Notes.
The 1977 amendment substituted
"failure to take necessary steps * * *
or other fiduciary" at the end of the
first sentence of subsec. (6) for "any
act or omission of any predecessor executor, trustee, or other fiduciary."
Editorial Hoard Comment.
The purpose of this section is to make
the liability of the trust and trustee
the same as that of the decedent's estate
and personal representative.
Ultimate liability as between the
estate and the fiduciary need not necessarily be determined whenever there is
doubt about this question, it should be
permissible, and often it will be preferable, for judgment to be entered, for
example, against the trustee individually
for purposes of determining the claimant's rights without the trustee placing
that matter into controversy. The question of his right of reimbursement may
be settled informally with beneficiaries
or in a separate proceeding in the probate court involving reimbursement. The
section does not preclude the possibility,
however, that beneficiaries might be permitted to intervene in litigation between
the trustee and a claimant and that all
questions might be resolved in that action.

Final accounts terminating the trustee's obligations to the trust beneficiaries
may be formal or informal. Formal judicial accountings may be initiated by
the petition of any trustee or beneficiary.
Informal accounts may be conclusive by
consent or by limitation. This section
provides a special limitation supporting
informal accounts. With regard to facilitating distribution see section 75-5-103.
Section 75-1-108 makes approval of an
informal account or settlement with a
trustee by the holder of a presently exercisable general power of appointment
binding on all beneficiaries. In addition,
the equitable principles of estoppel and
laches, as well as general statutes of
limitation, will apply in many cases to
terminate trust liabilities.
Collateral References.
TrustsC=n78 et seq., 231-235, 378.
90 C.J.S. Trusts §§ 247-254, 475.
76 Am. Jur. 2d 720, Trusts § 500.
Bonds: duty and liability of trustee to
holders of bonds or other obligations secured thereby. 90 A. L. R. 2d 501.
Fraud: rights and remedies of one
purchasing at trustee's sale where there
was misrepresentation or mistake as to
acreage or location of boundaries of
tract sold, 69 A. L. R. 2d 254.
Testamentary cotrustee's liability for
defaults or wrongful acts of fiduciary in
handling estate, 65 A. L. R. 2d 1019.
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78-37-1. Form of action — Judgment — Special execution.
There can be one action for the recovery of any debt or the enforcement of
any right secured solely by mortgage upon real estate which action must be in
accordance with the provisions of this chapter. Judgment shall be given adjudging the amount due, with costs and disbursements, and the sale of mortgaged property, or some part thereof, to satisfy said amount and accruing
costs, and directing the sheriff to proceed and sell the same according to the
provisions of law relating to sales on execution, and a special execution or
order of sale shall be issued for that purpose.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-37-1; L. 1965, ch. 172, § 1.
Cross-References. — Execution and pro-

ceedings supplemental thereto,
U.R.C.P.
Trust deeds, § 57-1-19 et seq.

Rule

69,

78-37-2. Deficiency judgment — Execution.
If it appears from the return of the officer making the sale that the proceeds
are insufficient and a balance still remains due, judgment therefor must then
be docketed by the clerk and execution may be issued for such balance as in
other cases; but no general execution shall issue until after the sale of the
mortgaged property and the application of the amount realized as aforesaid.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-37-2.
Cross-References. — Execution and pro-

ceedings supplemental
U.R.C.P.

thereto, Rule

69,

78-37-3. Necessary parties — Unrecorded rights barred.
No person holding a conveyance from or under the mortgagor of the property mortgaged, or having a lien thereon, which conveyance or lien does not
appear of record in the proper office at the time of the commencement of the
action, need be made a party to such action, and the judgment therein rendered, and the proceedings therein had, are as conclusive against the party
holding such unrecorded conveyance or lien as if he had been made a party to
the action.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-37-3.
Cross-References. — County recorder,
Chapter 21 of Title 17.

Necessary joinder of parties, Rule 19,
U.R.C.P.
Parties defendant generally, Rule 17,
U.R.C.P.

78-37-4. Sales — Disposition of surplus moneys.
If there is surplus money remaining after payment of the amount due on the
mortgage, lien or encumbrance, with costs, the court may cause the same to be
paid to the person entitled to it, and in the meantime may direct it to be
deposited in court.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-37-4.

78-37-5. Sales — When debt due in installments.
If the debt for which the mortgage, lien or encumbrance is held is not all
due, then as soon as sufficient of the property has been sold to pay the amount
due, with costs, the sale must cease, and afterwards, as often as more becomes
due on principal or interest, the court may, on motion, order more to be sold.
But if the property cannot be sold in portions without injury to the parties, the
whole may be ordered to be sold in the first instance, and the entire debt and
costs paid, but there shall be a rebate of interest where such rebate is proper.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-37-5.
r-_0 0

78-37-6, Right of redemption — Sales by parcels — Of land
and water stock.
Sales of real estate under judgments of foreclosure of mortgages and liens
are subject to redemption as in case of sales under executions generally. In all
cases where the judgment directs the sale of land, together with shares of
corporate stock evidencing title to a water right used or intended to be used, or
suitable for use, on the land, the court shall equitably apportion such water
stock to the land, or some part thereof, in one or more parcels, as it may deem
suitable for the sale thereof, and the land and water stock in each parcel shall
be sold together, and for the purpose of such sale shall be regarded as real
estate and subject to redemption as above specified. In all sales of real estate
under foreclosure the court may determine the parcels and the order in which
such parcels of property shall be sold.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-37-6.

Cross-References. — Redemption from execution sale, Rule 69(f), U.R.C.P.

78-37-7. Repealed.
Repeals. —Section 78-37-7 (L. 1951, ch. 58,
§ 1; C. 1943, Supp., § 104-37-7), relating to redemption on sales under trust deeds, was re-

pealed by Laws 1961, ch. 181, § 19. For
present provisions relating to trust deeds, see
§ 57-1-19 et seq.

78-37-8. Restraining possessor from injuring property.
The court or judge may by injunction, on good cause shown, restrain the
party in possession from doing any act to the injury of real property during the
foreclosure of a mortgage thereon, or after a sale on execution.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-37-8.
Cross-References. — Execution and pro-

ceedings supplemental thereto, Rule 69,
U.R.C.P.
Injunctions, Rule 65A, U.R.C.P.

COLLATERAL REFERENCES
Am. Jur. 2d. — 55 Am. Jur. 2d Mortgages
§ 319.
C.J.S. — 59 C.J.S. Mortgages §§ 334, 660.
A.L.R. — Mortgagor's interference with

property subject to order of foreclosure and sale
as contempt of court, 54 A.L.R.3d 1242.
Key Numbers. — Mortgages «=» 205, 465,
465V2.

78-37-9. Attorney fees.
In all cases of foreclosure when an attorney's fee is claimed by the plaintiff,
the amount thereof shall be fixed by the court, any stipulation to the contrary
notwithstanding; provided, no other or greater amount shall be allowed or
decreed than the sum which shall appear by the evidence to be actually
charged by and to be paid to the attorney for the plaintiff. If it shall appear
that there is an agreement or understanding to divide such fees between the
plaintiff and his attorney, or between the attorney and any other person
except an attorney associated with him in the cause, only the amount to be
retained by the attorney or attorneys shall be decreed as against the defendant.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-37-9.

Cross-References. -— Attorney fees generally, lien, § 78-51-41.
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tHrust jOeeb
THIS TRUST DEED is made this 13tbday of Auguat
between

, as Trustor,

GEORGE EAYMOHC GOODWIN <\OT SUSAN 1YS OLSCN COOUWIS

whose address is

(SUte)

(Ciiy)

($lst*i *nd Nuxnb#r)

, aji Trustee,* and
, as Beneficiary.

IBIS B, SEARtE AND SHIRLEY J . SACOS

Trustor hersby CONVEYS AND WARRANTS TO TRUSTEE IN TRUST, WITH POWER
OF SALE the following described property situated in
S u

. *"* y '

Summit

i s

A l l of t o t 3 1 . Summit Par, P l . t «A«
" ^ " " ^ ^ ^ ^ 0 ? W t ^ u n t y
Utah,
thereof oa f i l e and of record w the o f f i c e of t h « ^ J * ^ 0 ^ ..A« S u b d i v i s i o n .
ALSO; The Northwesterly one-half of Lot No- 3 2 . Summit Park Plat
according to the o f f i c i a l plat thereof on f i l . « d o
" < £ . £ d th a ° f f U o u s :
Recorder of Summit County. Utah, and more ? a r c " u l " l y * " £ p . r k p l a c ..A»
Beeinnine at the moot Northerly corner of Lot No. 32, Summit Park Plat A
accordinj-co the o f f i c i a l p l . t thereof and running th*tvce So«tK « | o AO E»" f t
thence South A3°20' West 195.28 f e e t ; thence North 38 10 53 We-C
t l : 5 l feet', t h e n " North W 20' East 187.32 f e e t to the pome of b e g m n m g .
Together with . U > U d b « s fixtures ^

^

^

£

^

%%£/'%?

" " " X S THE PURPOSE OF SECURING p a r e n t o< the ndebted.es*

S S r t - S

" ^ J V t f f S t o S

sura expended or advanced by Beneficiary to protect the security hereof.

hereunder be mailed to him at the address hereinbefore set forth.

'GEORGE ^AYJiOfctt
SUSAH LYN OLSON GOODWIN
STATE OF UTAH

|

COUNTY OF S*<l/-™«<'

j

On the / 3 ^ v

^ y of

Ou^uJ~

. &?]

re me
> personally appeared before

George Raymond Coodwin and Su»an Lyn Olson Goodwiu
of the foregoing instrument, »ho duly acknowledged t^nyUlut^hey•• « « f

..%...t.th* signer*..
^ > f t i ^ ^ / - .
•\ O

My Commission Expires:
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